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THE USES AND ABUSES OF COMMON- 
PLACING. 


Whether or not the use of commonplace books is 
beneficial has been the fruitful subject of diverse opin- 
ions. A number of men whose opinions we have 
been accustomed to greatly respect have been earnest 
advocates of their utility, while others, no less worthy 
of attention, have condemned them, as commonly 
used. Among the former we may mention so vener- 
able an authority as Fulbeck, who said: ‘“ Common- 
placing is a profitable course under titles to digest the 
cases of the lawe, into which they may transfer such 
things as they have either heard or read. Neither is 
it safe to trust to other men’s abridgments, which are 
little available to such as have read a little; but that 
which we by our owne sweat and labor do gaine, we 
do firmly retain and in it we do principaliy delight; 
and I am persuaded that there hath never been any 
learned in the lawe and judicial, who hath not made 
a collection of his own, though he hath not neglected 
the abridgment of others.” And Sir Matthew Hale 
said: ‘‘ Whatever a student shall find in the course of 
his reading he should abstract and enter the substance 
of it (and most especialiy of cases and points resolved) 
into his commonplace book, under their proper titles ;” 
and he proceeds to give six separate advantages 
attending this course, the last of which we quote, as 
the only one, ia the view we take of the matter, that 
can really be called an advantage (his plan being obvi- 
ously to transcribe the gist, if not the language, of one’s 
reading). Itisas follows: “6. He (the student) will 
be able, upon any occasion, suddenly to find any 
thing he hath read without recourse to tables or other 
repertories which are oftentimes short, and give a 
lame account of the subject sought for.”— Pref. to 
Rolle’s Abridgment. 

Sir William Jones was another believer in common- 
placing for the lawyer, and was, apparently, one of the 
few willing to endure the drudgery of it when carried 





to the extreme; for, speaking of it, he said: “Since 
it is my wish to become, in time, as great a lawyer as 
Sulpicius, I shall probably leave as many volumes of 
works as he is said to have written.” That number 
we believe was computed at one hundred and eighty. 
Whether Sir William accomplished the task or not 
we do not know, nor is it of moment. Most men, 
to do it, would require the strength of Hercules. and 
the days of the planet Jupiter. 

Among the opponents of the practice was that 
sound thinker, and common sense philosopher, Dr. 
Johnson, who remarked: “Many readers I have 
found unalterably persuaded that nothing is certainly 
remembered but what is transcribed; and they have, 
therefore, passed weeks and months in transferring 
large quotations to a commonplace book. Yet, why 
any part of a book, which can be consulted at pleas- 
ure, should be copied, I was never able to discover.” 
Idler, No. 74. And the illustrious Gibbon agreed 
with the learned doctor, and said: “‘Commonplacing 
is a practice which I do not strenuously recommend,” 
Gib. Misc. Works, 97. That charming writer, Samuel 
Warren, in his “ Law Studies,” likewise opposed this 
system of transcription; and Professor Washburn — 
than whose no judgment could be sounder—in his 
excellent “Lectures on the Study and Practice of the 
Law,” while conceding the utility of commonplace 
books, “if judiciously used,” thought that they 
“should be used sparingly and for special purposes 
only.” “But it is an entire mistake,” he remarks, 
“to suppose that writing a thing in a commonplace 
book is helping the memory to treasure it up asa 
part of one’s knowledge. The memory soon grows 
content with knowing that the thing is safely laid up 
in such a book, and will not trouble itself to keep 
charge of it any longer; and the consequence is, that 
the memory thus dealt with loses its tenacity and 
grows weaker, just in proportion as it is accustomed 
to remit its efforts to retain what is committed to its 


charge.” 
Now we most heartily agree with the oppo- 


nents of commonplacing, if by that term is meant 
—as most of its advocates and opponents that we have 
mentioned have regarded it —a mere transcription of 
the important passages or principles one reads. Life 
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is too short and books are too numerous and access- 
ible for that; but there is another kind of common- 
placing that we know to be of great value, especially 
to the lawyer. Dr. Johnson, we believe it was, who 
said that “ knowledge is of two kinds. We know a 
subject ourselves, or we know where we can find 
information upon it.” The knowledge of every law- 
yer at least, in these days of many books, must con- 
sist mainly of the knowing where to find a thing. 
Especially is this true of the reported decisions. We 
all of us know that we have frequently read a decis- 
ion on some question not of present interest to us, 
and which left a faint impression on the memory, but 
which we have afterward, when it became important 
to us, searched for in vain. And just here is where 
the commonplace books becomes valuable to the law- 
yer. Asan Index Legum or memoria technica its advan- 
tages are incalculable; as a mere repository of princi- 
ples and passages in extenso it is but a waste of time 
and a foe to the memory. Let the student or the 
lawyer— and no one is too old to reap advantage from 
such a course — take an ordinary blank book and set 
apart certain pages to each of the different titles of 
the law, and then, as he reads the reports, make a 
reference under the appropriate heading to the sub- 
ject-matter of each decision of any importance, and 
to the volume and page where it is to be found, and 
he will, in a short time, have a book that will be of 
constant utility to him, and the utility of which will 
be constantly increasing. The title of the action need 
not be given, but a very brief statement or rather 
“catch line” of the nature of the opinion should be 
recorded. Each reference should not occupy over a 
line, and the lines may be numbered for the purpose 
of cross reference. To illustrate our meaning we 
copy a few references from a book that has been so 
kept for years by a gentleman eminent at the bar and 
noted for the readiness with which he can turn to an 
authority on almost any question. 


ESTOPPEL. 

1. Grantee of husband, by quit-claim deed, not, in 
action for dower. 1 Comst. 242; 1 Story’s Eq., § 130; 1 
Am. Law Reg. N. 8. 604. 

2. Presenting petition for discharge not estopped 
from setting up release. 16 N. Y. 560. 

8. Mortgagor not, by judgment in favor of prior 
mortgagee. 16 N. Y. 575. 

4. Maker of note is if certifies note good. 7 Abb. 31; 
26 Barb. 611. 

5. Defendant who induces plaintiff to bring suit is. 
21 Wend. 96; C. & H.’s notes, 458; 29 Barb. 156; 6 Hill, 
534; 36 N. Y. 514; 47 N. Y. 493. 

6. Defendant who induces plaintiff to believe prop- 
erty in his possession not. 9 Cush. 490. 

7. One joint contractor not by admission of other, 
unless partners. 2 Comst. 512. 

8. None can take place by expression of opinion on 
question of law. 2 Seld. 253; 2 Comst. 19. 


He who shall faithfully carry out such a plan will 
soon find that his Jndex Legum is the most valuable 
book in his library, and will save himself a vast deal 





of time in the often vain search for authorities which 
he remembers to have seen, but does not remember 
where. To use a homely illustration, he will have 
that “bird in the hand,” which is said to be “ better 
than two in the bush.” Every decision of any im- 
portance read should be so indexed, for, though its 
use may not at the time be apparent, it will serve a 
purpose at one time or another. Wirt said: “Old 
fashioned economists will tell you never to pass an 
old nail or an old horseshoe, or buckle or even a pin, 
without taking it up, because, although you may not 
want it now, you will find a use for it some time or 
other. I say the same thing to you with regard to 
knowledge. However useless it may appear to you 
at the moment, seize upon all that is fairly within 
your reach, for there is not a fact within the whole 
circle of human observation, nor even a fugitive anec- 
dote that you read in a newspaper or hear in conver- 
sation, that will not come in play some time or other; 
and occasions will arise when they will involuntarily 
present their dim shadows in the train of your think- 
ing and reasoning as belonging to that train, and you 
will regret that you cannot recall them more dis- 
tinctly.” In the law is this especially true, and the 
plan that we have suggested will enable the lawyer 
to have such a full control of his resources as he can 
acquire in no other way. 





+ 
oo 


CHIEF JUSTICE TANEY. 


Two recent events— the unveiling of the statue 
of Chief Justice Taney, at Annapolis, and the publi- 
cation of his memoir, call attention once more to one 
who, for nearly forty years, acted a prominent part 
in the public affairs of the country; who was, for 
twenty-seven years, the chief justice of a court which 
M. de Tocqueville spoke of as “standing at the head 
of all known tribunals,” but whose long public ser- 
vice, great ability, unquestioned integrity and devoted 
loyalty were all forgotten, when the partisan passions 
of the people were aroused. 

Roger Brooke Taney was born in Calvert county, 
Maryland, March 17, 1777. His father, Michael 
Taney, owned a good landed estate, and had an in- 
come 3ufficient to enable him to live comfortably, and 
to educate his children. His mother was the daughter 
of Roger Brooke, a wealthy land owner on Battel 
Creek, and was, like his father, a Roman Catholic. 
The severe laws which were enacted against this sect 
during the reign of William and Mary, and which 
extended into Maryland, rendered it practically im- 
possible, in many instances, for Catholic gentlemen 
to educate their children; and Mrs. Taney’s educa- 
tion, so far as mere book-learning was concerned, 
was avery limited one. But her son, with a filial 
devotion which marked his whole life, and when near 
the close of that life said of her, that “her judgment 
was sound, and she had knowledge and qualities far 
higher and better than mere human learning can give. 
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I remember and feel the effects of her teaching to 
this hour.” 

At the age of eight years young Taney was sent, 
with the other children, to a school kept in a log 
cabin three miles distant, where reading, writing and 
arithmetic were the only subjects taught, the principal 
school books being Dilwurth’s spelling book and the 
Bible. They walked when the weather was pleasant, 
and when it was not stayed at home. Later he was 
placed at a grammar school in the county, where he 
remained only for a short time, the teacher—a stark 
lunatic — having been drowned in attempting Peter’s 
feat of walking upon the water. Soon after he was 
fifteen, Taney was sent to Dickinson College, Carlisle, 
where he devoted himself so sedulously to his studies 
that on graduating three years later he was appointed 
valedictorian — the highest honor conferred at the 
time. Among his teachers in college was Charles 
Huston, afterward and for many years one of the 
judges of the supreme court of Pennsylvania. 

Having determined to enter the profession of the 
law, Mr. Taney, in the spring of 1796, went to Annap- 
olis and entered the office of Jeremiah Townley Chase, 
then one of the judges of the General Court of Mary- 
land, where he remained for three years, — “studying 
closely,” as he says, — when he was admitted, in his 
twenty-second year, to the bar. Of his place of study 
he says: “ Mv reading in the office of a judge, instead 
of a practicing lawyer, had some advantages, but, upon 
the whole, was, I think, a disadvantage to me. It is 
true it gave me more time for uninterrupted study, 
but it gave me no instruction in the ordinary routine 
of practice, nor any information as to the forms and 
manner of pleading further than I could gather it from 
the books. In the office of a lawyer in full practice, 
the attention of the student is daily called to such 
matters, and he is employed in drawing declarations 
and pleas, special and general, until the usual forms 
become familiar to his mind, and he learns, by actual 
practice in the office, the cases in which they should 
be respectively used, and what averments are material 
and what are not. The want of this practical knowl- 
edge and experience was a serious inconvenience to 
me, and for some time after I commenced practice I did 
not venture to draw the most ordinary form of a dec- 
laration or plea without a precedent before me; and if 
the cause of action required a declaration varying in 
any degree from the ordinary money counts, or the de- 
fense required a special plea, I found it necessary to 
examine the principles of pleading which applied to it, 
and endeavored to find a precedent for a case of pre- 
cisely that character ; nor was it so easy, in that day, for 
an inexperienced young lawyer to satisfy himself upon 
a question of special pleading. Chitty had not made 
his appearance, and you were obliged to look for the 
rule in Comyn’s Digest or Bacon's Abridgment, or 
Viner’s Abridgment, and the cases to which they 
referred, and I have sometimes gone back to Lilly’s 
Entries and Doctrina Placitandi, in searching for a pre- 





cedent.” Those were the days when pleading was a 
science — the pride of the bench and the bar — and to 
be unskilled in it was to be ignorant of the law. 

The judges of the general court at that time wore 
scarlet cloaks, a gay costume, surely, for a dignified 
tribunal. Among the then leaders of the bar of 
Annapolis were Luther Martin, Philip Barton Key, 
John Thompson Mason, John Johnson (father of 
Reverdy Johnson) and Arthur Shaaf, great lawyers 
in their day, but whose names are now hardly known, 
at least outside their State, so ephemeral is the repu- 
tation of most of the great lights of the profession. 
Luther Martin is represented as a lawyer of unusual 
ability — the acknowledged head of the Maryland 
bar — and, in many respects, a greater than Pinkney 
(who was then abroad), but addicted to stimulants 
and careless of fame. He was the chief counsel in 
defense of Aaron Burr, and conducted the cause with 
masterly skill. But, after a most successful and lucra- 
tive practice, he died a subject of charity. We notice, 
in passing, a curious statute of Maryland, which indi- 
cates how highly his abilities were appreciated in his 
day and generation. It provided that “each and 
every practitioner of law in this State” should pay 
annually five dollars a year for a license to practice, 
the proceeds of this tax to be devoted, through trus- 
tees, to the use of Luther Martin. 

Speaking of his student life, Mr. Taney said: “I 
have, for weeks together, read law twelve hours in 
the twenty-four, but I am convinced that this was 
mistaken diligence and that I should have profited 
more if I had read law four or five hours, and spent 
some more hours in thinking it over and considering 
the principle it established and the cases to which 
it might be applied.” He also abstained entirely 
from going into society, which he afterward thought 
was a great mistake, as he missed that ease and self 
possession in conversation so important to the lawyer, 
but to be gained only by mingling with the world. 
We commend this early experience of the late Chief 
Justice to the law student, and perhaps it may not 
prove unprofitable to those older in the profession. 
Time and again has it been recorded by men who 
have achieved success in the profession that law is 
not to be learned by constant reading of books; that 
much study, without reflection and digestion, is little 
more than a weariness of the flesh, and that a clois- 
teral life is not that best calculated to success at the 
bar. 

Mr. Taney’s first effort at the bar was made in the 
mayor’s court of Annapolis, in an action of assault 
and battery. Naturally timid, and morbidly sensi- 
tive, his embarrassment on the occasion was, as de- 
scribed by him, something painful. He says: “I 
took no notes, for my hand shook so that I could not 
have written a word legibly if my life had depended 
on it; and, when I rose to speak, I was obliged to 
fold my arms over my breast, pressing them firmly 
against my body, and my knees trembled under me 
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so much that I was obliged to press my limbs against 
the table before me to keep me steady on my feet.” 
He never entirely overcame this want of physical 
firmness, but felt it almost as strongly when he made 
his first argument in the court of appeals of his State, 
and in the supreme court of the United States, as in 
the lower court at Annapolis. 

Soon after his admission, at the solicitation of his 
father, he returned to Calvert county, and commenced 
the practice. It was not a very desirable theatre for 
a lawyer, but his father had for him a political ambi- 
tion, and thought that he could more readily make 
his way into public life from his native county than 
from elsewhere. With this in view the young lawyer 
was nominated to the House of Delegates, and elected 
after a hotly-contested election. He took a credita- 
ble part in the affairs of the session, and, after its 
close, returned home with the expectation of being 
re-elected; but, new issues coming up, he was de- 
feated, and abandoned for the time his hopes for 
political elevation. 

The next year, 1801, he removed to Frederick and 
began in good earnest the practice of the law. His 
first speech in court there was a volunteer one. Mr. 
Shaaff, the leader at that bar, having invited him to 
take part in one of his cases, in order to give him an 
opportunity to appear before the public —a kindness 
not often shown to young men now-a-days. Mr. 
Taney was a diligent student, dividing his time be- 
tween the law and history and letters. Those were 
the days of few law books. Coke and Viner and 
Bacon and Rastall were not superseded by the flood 
of treatises, digests and indexes of later times, so that 
the student read much not many, and became thereby 
the better lawyer. 

Mr. Taney worked his way gradually into a prac- 
tice sufficiently lucrative to enable him to marry in 
the fifth year of his residence in Frederick, his wife 
being a daughter of John Ross Key and a sister of 
Francis Scott Key, afterward the author of “The 
Star-Spangled Banner.” 

His professional character is thus described by Mr. 
William Schley, an eminent lawyer of the Baltimore 
bar: I knew Mr. Taney from my early childhood. 
For many years he resided in my native town, now 
Frederick City. As a boy, as a youth, and afterward 
as a student of law, I heard him very often in causes 
of magnitude in the courts of Frederick; and his 
arguments and his manner made a deep impression 
upon me. He sought not aid from the rules of 
rhetoric, nor from the supposed graces of elocu- 
tion. Ido notremember to have heard him, at any 
time, make a single quotation from any of the poets, 
yet his language was always chaste and classical, and 


his eloquence undoubtedly was great — sometimes. 


persuasive and gentle, sometimes impetuous and 
overwhelming. He spoke, when excited, from the 
feelings of his heart, and as his heart was right, he 
spoke with prodigious effect. And yet, perhaps 





above all other attributes, his exalted private character 
gave him, with the honest right-minded juries of 
Frederick county, an extent of success which even 
his great abilities as an advocate would not have en- 
abled him otherwise to secure. * * * He was an 
open and fair practitioner. He never entrapped the 
opposing counsel by any of the manceuvers of an 
artful attorney, and he contemned, above all things, 
the low tricks of a pettifogger.” In view of some 
later events in the life of the Chief Justice we may 
mention one case in which he was counsel while at 
the Frederick bar. A Mr. Gruber, a Methodist minis- 
ter, was indicted for attempting to incite the slaves 
to insurrection and rebellion. The popular feeling 
against him was very strong. Mr. Taney defended 
him before a slave-holding jury and a slave-holding 
judge, and so successfully that he was acquitted. 
During his speech to the jury Mr. Taney said, speak- 
ing of slavery: ‘“ While it continues it is a blot on our 
national character, and every real lover of freedom 
confidently hopes that it will effectually, though it 
must be gradually, wiped away and earnestly looks 
for the means by which this necessary object may be 
best attained.” 

In 1823 Mr. Taney removed to Baltimore. The 
death of Pinkney and Martin had removed the two 
leaders of that bar, and the high reputation that he 
brought with him from Frederick at once placed him 
at its head, a position which he retained until 1829, 
when Mr. Wirt, then just retired from the attorney- 
generalship of the United States, removed to Baltimore. 
In 1827 Mr. Taney was appointed Attorney-General 
of Maryland, and in 1831, of the United States, by 
President Jackson. In 1833, during the celebrated 
contest over the United States Bank, Mr. Duane, 
the then secretary of the treasury, having refused 
to remove the public deposits, Mr. Taney was ap- 
pointed to that position and immediately issued the 
order for the removal. The senate condemned the 
action of the president and of Mr. Taney in removing 
the deposits, and refused to confirm the appointment, 
but the house of representatives, fresh from the people, 
sustained the policy of the government by refusing to 
renew the charter of the bank. 

In 1835, upon the resignation of Associate Justice 
Duvall, Mr. Taney was nominated by the president to 
that position. Chief Justice Marshall, who still pre- 
sided over the court, endeavored, although opposed 
to Jackson and his policy, to secure a confirmation of 
the nomination, but party feeling in the senate ran 
high, and the nomination was indefinitely postponed. 
On the death of Chief Justice Marshall, in the summer 
of 1835, President Jackson sent to the senate the 
name of Mr. Taney, to fill the vacant seat. The nom- 
ination was strongly opposed by the old friends of 
the bank, Mr. Webster and Mr. Clay leading, but it 
was finally confirmed on the 15th of March, 1836, by 
a majority of fourteen votes. 

And here we purpose to end our notice of his public 
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life. We have not got far enough away from the par- 
sions and prejudice and bitterness, which culminated 
in the civil war, to judge fairly and dispassionately of 
those acts and decisions which have so clouded the 
name and fame of the late chief justice. History will 
do him that justice which this generation denies him, 
and will, we doubt not, record him as one who de- 
votedly loved his country and earnestly sought to 
defend its Constitution. 

He died on the 12th of October, 1864, and, in obe- 
dience to his oft-expressed wish, was buried by the 
side of the mother he loved so tenderly in the little 
graveyard of the Roman Catholic chapel in Frederick. 
His native State has just erected a costly monument 
to his memory, but, in shame be it said, that the nation 
which he served so long and so faithfully, allows the 
little portrait of him, intended for the supreme cofirt 
room, to stand with face to the wall in one of the by- 
places of the Capitol. 


+2 
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CURRENT TOPICS. 


The lawyers of Ohio are urging a change in their 
judicial arrangements. The supreme court is over- 
burdened with business, and is from two to three 
years in arrears. It is suggested, on the one hand, 
to establish an intermediate appellate court, and, on 
the other, to divide the State into three judicial dis- 
tricts, and the supreme court into three parts of three 
judges each—each part to have the power of final 
review, except when it may order a case to be heard 
at a general term of all the judges, to be held once a 
year. An intermediate court will be found to give 
the desired relief, provided the laws allowing repeals 
be sufficiently stringent. In all cases where the 
amount involved is less than $1,000, the decision of 
one courtof review is sufficient, unless the court, for 
cause shown, permit it to be taken to the court of 
last resort. The administration of justice in this 
State would be improved if we had such a law, and 
the court of appeals would be relieved of much of 
the drudgery that it is now compelled to go through. 





Mr. Henry L. Clinton makes some suggestions 
with regard to a reform of our law of murder, with 
which we heartily concur, and which the Law Journal 
has on several occasions urged. We have never 
doubted that the legislature intended, by the act of 
1862, to make a distinction between a homicide pre- 
meditated, using that word in its broadest sense or 
plotted or planned before hand, and a homicide com- 
mitted with intent to kill but where the intent was 
formed upon the instant. The first, whatever casuists 
may say, is a crime of a higher grade and deserving 
of a severer punishment than the latter. But, so care- 
lessly was the act worded, that the courts have decided 
that in either case the killing was murder in the first 
degree. But juries are apt to look at the question in 
ite moral aspects rather than its legal and have there- 





fore in cases of killing, where the design was formed 
on the instant and under some real or supposed prov- 
ocation, either entirely acquitted or convicted of 
manslaughter in the third degree. They are loth to 
give a human being to the hangman except in the most 
extreme cases. The result has been that murderers 
have gone unwhipped of jxstice and life has been 
rendered less secure. Let the legislature this winter 
make only deliberate, premeditated homicides murder 
in the first degree, and those homicides committed 
under a sudden impulse, murder in the second degree, 
and juries will nottake advantage of all the quiddits of 
insanity to acquit. Another wise suggestion is made 
that, in capital cages, appeals should lie directly to the 
court of appeals and should have preference on the 
calendar. 


Mr. Clinton makes another suggestion and has pre- 
pared a bill to carry it out, which is in no way defen- 
sible. It is, that whenever in a felony case the jury 
shall acquit, on the ground of insanity, the court shall, 
in other than capital cases, order the person acquitted 
to be confined in a State lunatic asylum for a period 
not less than the minimum, nor greater than the 
maximum term for which, if convicted, he might have 
been sent to State prison; and, in capital cases, for a 
period not less than twenty nor more than thirty 
years. There is really no difference in principle 
between imprisoning a man in a lunatic asylum or in 
a prison, or if there be, it is in favor of the prison, 
especially to asane man. All civilized nations con- 
cede that an insane man is irresponsible, and, there- 
fore, not deserving of punishment; but this proposi- 
tion of Mr. Clinton not only contemplates confining 
him during the continuance of the insanity, which is 
proper and the present law, but also detaining him 
among lunatics after he has become sound in mind, 
if that should occur before the expiration of the term 
for which he was committed. To keep a man in © 
pandemonium for a crime he never committed —an 
insane man cannot in law commit a crime — is a spe- 
cies of cruelty which New York State has not retro- 
graded far enough to sanction. 


Some three hundred lawyers of Pennsylvania 
united in giving to Chief Justice Thompson a ban- 
quet, on the occasion of his retiring from the bench, 
It took place at the Continental Hotel, Philadelphia, 
on the 19th ult., and was one of the most gratifying 
ovations, probably, ever tendered to a judicial officer. 
The members of the bench and the leading lawyers 
of the city and State were present, and expressed in 
warm terms their appreciation of the ability, integ- 
rity, courtesy and fidelity of the chief justice, and 
their regret at his withdrawal from the bench. The 
latter, in the course of his remarks, speaking of the 
Philadelphia bar, said: “I acknowledge my indebt- 
edness to it beyond and above its eminent courtesy. 
I have been instructed by its learning, and aided by 
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its ability. I have fully realized, in my intercourse 
with it, the great importance a learned bar is toa 
court. The administration of the law is made com- 
paratively easy by it, and justice rendered more cer- 
tain. It is not too much to say that, to a very great 
extent, the bar makes the bench, and certainly it is 
the ultimate correctional tribunal by force of its 
opinion. No erroneous principle in our free land 
ever stood against the condemnatory opinion of the 
bar. It isa great conservative power in this respect.” 


The misfortune of an elective judiciary was signally 
exemplified in the last Pennsylvania election, by the 
rejection of Chief Justice Thompsog. However able 
his successor may be— and his success on the bench 
remains to be demonstrated — no one claims for him 
any greater ability nor higher integrity than that of 
the late chief justice. The latter has had a long ex- 
perience on the bench, and that he has fulfilled the 
duties of his high office with singular fidelity and 
ability is evident— were any proof needed — from 
the unanimity with which the bar of the State have 
joined in tendering him a farewell banquet, and from 
the high encomiums there spoken of him. But he 
happened to be on the wrong side of the political 
fence, and was, therefore, sacrificed to that insane 
passion which occasionally gets possession of the 
popular heart. It is to be hoped that the Constitu- 
tional Convention of that State will learn the moral 
of the lesson, and endeavor to prevent its repetition. 


The Orient seems to be the locus for the establish- 
ment of complete, well-defined and symmetrical 
systems of jurisprudence as well as for the rise and 
development of grand and nicely rounded systems 
of philosophy and religion. The Indian Code 
is the most perfect of all; and the Egyptian judicature 
is the most uniform and complete of all. The differ- 
ence, however, between the philosophies and religions 
of the East and its codes and judicatures is, that the 
former were self-originated, the latter are the results 
of reflex influences from the West. 


The Code of India was prepared by English lawyers, 
who put into it the science, experience and legal 
culture of the West, and found a practical adoption of 
their views among a people accustomed to accept the 
views of one man, or some centralized intelligence. 
It was easy for England to prepare a perfect Code, 
but it was not easy for her to put it in force in Eng- 
land, and as India wanted a new legal system, a 
complete Code was made for it and immediately en- 
forced. A great system of jurisprudence, like a great 
system of philosophy, or of religion, must be the 


work of some centralized intelligence. The Oriental, 


humanity is accustomed to accept and act upon 
systems proceeding from a centralized intelligence, 
and hence ideal codification and ideal judicatures 
may be more perfectly worked out in the East. The 





Viceroy of Egypt is about establishmg a uniform 
scheme of judicature, extending, by consent of the 
respective governments, even to the foreign consular 
jurisdictions, sixteen or seventeen in number. There 
will be then in Egypt the most perfect judicature in 
the world, consisting of one uniform system of tri- 
bunals, having jurisdiction in civil and criminal cases, 
over natives and foreigners, the majority of the judges 
being Europeans. 


The new district attorney of New York, Mr. 
Phelps, enters upon his duties with the rather unwel- 
come prospect of having to try about a score of 
alleged murderers. That number is already securely 
fastened in prison, and according to the usual course 
cf events in New York city, it is liable to be increased 
largely at any midnight brawl or mid-day altercation. 
It seems, from an interview of a non-professional 
reporter with the new district attorney, that he is 
fully alive to the responsibility of his position, and in- 
tends to push the criminal trials to a speedy termina- 
tion, being impressed that the frequent commission of 
capital crimes is due, in a great measure, to delay and 
inefficiency in bringing about trial and punishment. 
He believes in “speedy justice” and a reform of pub- 
lic sentiment, and thinks that juries are apt to be 
timid, vacillating and lenient when they are brought 
face to face with a question of “life or death” to the 
accused. But whatever may be the cause of the 
prevalence and temporary augmentation of capital 
crimes, the district attorney of the metropolis can 
have no public duty so sacred and binding as the pro- 
curement of the trial of all confined criminals as soon 
as practicable. That should be his practice as well as 
his theory. 

Last week we had occasion to refer to the rejection 
of a French professor from the jury-list because of 
atheistical notions, or rather a disbelief in the personal 
God. We had hoped that theological questions and 
notions would not be brought into the courts in any 
country ; and we must confess our disappointment at 
being compelled to notice a similar disposition even in 
this country, a disposition to inquire into the precise 
religious belief of a witness or a juror. In the 
Stokes trial, a few days since, a witness was allowed 
to be questioned, not only as to the fact of his belief 
in a “Supreme Being” or “ Higher Power,” but also as 
to the nature and kind of belief which he held. We pro- 
test against the tendency which the case of the French 
professor has developed to inquire into the speculative 
theology, or dogmas, or notions, which a proposed 
witness or juror may hold. For the sake, both of 
religion and of law; for the sake of humanity and of 
the trust which we repose in our neighbor's honesty, 
let not these inquiries be pressed too far. The 
impeachment of the individual sworn by the ordinary 
processes is a sufficient safeguard against the untruth- 
fulness of testimony. If the deponent or affiant 
believes in any kind of a God let him rest there, let 
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him not be driven to the wall. Witnesses and jury- 
men of undoubted veracity must be rejected often if 
the courts require a too strict interpretation of the 
rule that the deponent shall believe in a “Supreme 
Being who will punish false swearing.” 


tiie 
ro 


NOTES OF CASES. 





In what method are distances to be measured often’ 


becomes a question of much importance in connec- 
tion with contracts, especially those in restraint of 
trade within certain limits. In Mowjlet v. Cole, L. R., 
7 Ex. 70, noticed by us in vol. 5, p. 348, the English 
court of exchequer held that the rule of measurement 
was to deseribe a circle around the spot with a radius 
of the distance to be measured. The exchequer 
chamber has just confirmed this decision, but is more 
precise interms. The rule they prescribe is to take a 
mathematically straight line, disregarding not only 
the irregularities of ground, but even the rotundity 
of the earth’s surface. 





The many accidents that have, within the last few 
years, occurred in the transportation of explosive 
goods by common carriers, lends an added interest to 
questions as to the :elative duties and liabilities of ship- 
per and carrier. In Barneg v. Burnstenbinder, but 
recently decided by the general term of the supreme 
court, first department, the question arose as to the 
duty of the shipper of dangerous goods to inform the 
carrier of their nature. The court held that there is 
such a duty, and that a neglect to perform it is an act 
of negligence, which renders the shipper liable for 
the consequences. The principle is similar to that in 
Thomas v. Winchester, 6 N. Y. 396, where a dealer 
in drugs was held liable for injuries resulting from his 
carelessly labeling a poison as a harmless drug, even 
though the drug had passed through many interme- 
diate sales before it reached the person injured. The 
decision of the above principal case is in direct con- 
formity with Bass v. Maitland, 6 C. B. 470; Farrant 
v. Barnes, 11 id. 561. But there is this limitation 
which, in the New York case, was not suggested: to 
render the shipper liable he must be cognizant of the 
dangerous character of the goods, Williams v. East 
India Co., 3 East. 192; Hutchinson v. Guion, 5 C. B. 
(N. S.) 163. The liability of the carrier of dangerous 
goods for injuries occasioned thereby, while in his 
possession, will be found very fully discussed in 
volume 3 of Taz Atsany Law Journat, page 244. 


The decision of the Queen’s Bench in McCawley v. 
Furness Railway Co., noticed in our digest of English 
decisions, is important, as the decisions in this vountry 
are conflicting. The case of Bissell v. The New York 
Central R. R. Co., 25 N. Y. 442, to the same effect, 
was by a divided court. On the other side is 
Cleveland, etc., R. R. Co. v. Curran, 2 Am. R. 363 
(19 Ohio St. 1). 





FORENSIC ELOQUENCE. 


It seems not a little strange, at first thought, that 
the speeches of so few of the eminent members of the 
bar have been collected and published in a distinct 
form. Even including those of Erskine we doubt 
whether the whole would amount to a dozen volumes. 
Whoever possesses a copy of the English State Trials, 
will find in it by far the most complete collection to be 
found in our language. It certainly may well excite 
surprise that a profession so numerous, many of whose 
members both in England and in this country stand in 
the foremost rank of distinguished men, and who 
seem compelled almost perforce to be orators, should 
have given so little to the world that is worthy of pres- 
ervation. To what cause is this to be attributed? 
Not, surely, to any want of talent, nor to any defects 
of education. Nor is the answer sometimes given, 
that the public in general feel little interest in the 
proceedings of judicial tribuuals, satisfactory. We 
readily admit that the great majority of civil cases 
are not very attractive, except to the profession and 
to those who have something at stake. Most menare 
too busy to spend much time in witnessing the ordi- 
nary displays of legal gladiatorship. But our courts 
of justice are by no means deserted. Scarcely any 
cause is so dull that some are not attracted to listen; 
and certainly, the causes that come before our juries 
are oftentimes of the very highest importance. Not 
only the property, the liberty and the lives of indi- 
viduals depend upon their decisions, but principles are 
there settled involving the welfare of communities and 
the preservation of government. 

Hume has somewhere said, that, among a rude peo- 
ple, the judicial is of more consequence than the legis- 
latiye power. Thisremark may with greater truth be 
made of a people far advanced in civilization, where 
the laws have become so complicated that an accurate 
knowledge of them can only be obtained by the labor 
of years. With us the people and the law makers are 
one. So long as our present form of government re- 
mains, the citizen will find nothing oppressive in the 
letter of the law. It is in the application of the law 
to individual cases, in the exercise of that license of 
discretion necessarily vested in the judge, that the dan- 
ger lies. The day of legislative tyranny has passed by. 
The highest executive officer in the government cannot 
take a dollar from the poor man’s pocket without an 
equivalent. Norcan judges now imprison without trial 
and execute without conviction. If men would tyran- 
nize over their fellows, they must do it under the forms 
of law. The power to oppress has changed hands, and 
the interpreter of the law has become more powerful 
than its maker. He istodecide upon its purposes. In 
the vast abyss of precedents, he will ever be liable to 
find those that will give him a show of authority for 
what he wishes to do, and can shelter himself from im- 
peachment behind subtle distinctions. In fine, there 
is no man in the State who can so trample on the 
rights of others as an able, unscrupulous judge. That 
the great power, thus intrusted to our judiciary, has in 
our time rarely been abused, we readily admit. The 
fact is honorable, alike to the judges and to our age. 
Many causes have concurred to produce it, and perhaps 
not the least potent, is the voice of public opinion, 
which is not entirely unheard in the halls of justice. 
But, however learned and upright the judges may be, 
their tremendous power to do mischief, if they be so 
disposed, is indisputable. They say even to the omunip- 
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far shalt thou come, and no farther.” If then it be 
true, that in no former age has the judiciary occupied so 
high a rank amid the departments of government; that 
never before were so many questions affecting not only 
individuals, but nations subjected to its decision; we 
may reasonably expect that the displays of the advo- 
cate will be more brilliant and effective, as the sphere 
of his exertions becomes more wider. It certainly 
must be attributable to himself, that his forensic 
efforts have no present interest nor permanent value. 
The stimuli of an exciting theme, and an attentive 
audience, are rarely wanting. 

It would be preposterous to deny that a large class of 
litigated cases affords but little escape for displays of 
oratorical ability. No art of counsel can dignify them 
or render them attractive. Yet we know that many 
of the forensic arguments of antiquity, which have 
been handed down to us as perfect models of this 
species of composition, were spoken on occasions that 
excited no great degree of public interest. Of them 
we must say, materiem reponabat opus. It is the per- 
fection of the style, the felicity of the arrangement 
and the harmony of the parts that chiefly commend 
them to our admiration. The occasions that gave 
them birth passed away with the other passing events 
of the hour, but they are imperishable. There is the 
vitality of genius in them. We see everywhere the 
master hand of the orator. The assassination of a 
nobleman was not so uncommon an occurrence at 
Rome as to excite greater alarm and indignation than 
the murder of a respectable citizen among ourselves; 
but where is the Cicero that shall embalm even the 
minutest details of his immortal words, and transmit 
them to posterity; to rouse the anger or to move the 
compassion of the reader in the remotest land, and 
through all time? 

If we refer to the speeches of eminent modern 
lawyers, we shall find that our interest in what they 
said is mainly owing to themselves, and not to any 
extrinsic circumstances. When Erskine made his 
maiden argument, four others had spoken before him 
on the same side, and these, too, the most distinguished 
lawyers of that time; and yet their words perished 
with the breath that gave them utterance, and his 
alone have preserved in their memory of general 
readers any recollection of that trial. The Salem 
tragedy will be known to posterity only as Webster 
has depicted it. Other able men addressed the jury, 
but who can name them? Ever will our imagination 
be haunted with the vision of that white-haired old 
man, lying in peaceful slumber, and of the assassin 
as he siealthily creeps through the moonlit apartments, 
“now in glimmer and now in gloom.” 

The orator, indeed, like the poet, may, in a certain 
sense, be said to be a creator. The materials may be 
ready to his hand, but he must give them shape and 
symmetry. He is to clothe the skeleton with flesh, to 
breathe into its nostrils the breath of life, and send it 
forth a Venus, the perfection of feminine grace, or an 
Apollo radiant with manly beauty. In his mouth 
words have a power which they have not in the mouths 
of other men. Does he speak to you of the wrongs 
inflicted by some hard-hearted oppressor? Your brow 
grows black with rage. Does he tell of the misery 
endured by some poor, patient man? The tears are 
dropping unaware from your eyes. Is he describing a 
transaction ina distant place? It is passing before you. 
The past gives up its dead at his bidding. The dim 
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sees deeper than other men into the hearts of man. 
He is better able to distinguish between what is peculiar 
to the individual and what is common to the race; and 
hence his words have an interest long after the events 
which gave them their origin have passed away and 
been forgotten. Let such a man speak upon ever so 
humble a theme, and all within the sound of his voice 
are irresistibly attracted to listen. His logic may be 
bad, his rhetoric rude, his manner uncouth; but there 
is some secret power, some indefinable charm which 
we can bring to the test of no analysis, and whose 
presence we can only recognize when it has become 
too late to resist; when we are its captives, fettered 
and helpless. 

If what we have said be true, it is sufficiently appa- 
rent that there is nothing in the character of judicial 
tribunals or in the nature of the subjects discussed 
before them that satisfactorily accounts for the dearth 
of forensic orators. Perhaps we may say that the 
question is answered, when we remember that Nature 
cannot be forced to bestow her gifts; that as Greece 
had but one Demosthenes, and Rome but one Cicero, 
we must now patiently wait for the hour and the 
man. 

(To be continued.) 
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BOOK NOTICES. 


Commentaries on The Common y Herbert Broom, 
ey “s edition. Philadelphia. iT "eT. W. Johnson & 


Elementary works always necessitate the largest 
research, the deepest investigation, the most thorough 
analysis and the most concise and perspicuous state- 
ment and arrangement. Mr. Broom is one of those 
men of breadth and depth whose delight and forte it 
is to deal in the great principles of the science to which 
he devotes himself. His work on “‘ Legal Maxims,’’ so 
well known to the legal profession, reveals the charac- 
teristics of the author and his productions. In his 
Commentaries on the Common Law Mr. Broom has 
been no less felicitous and reliable in the evolution of 
principles and in the statement of legal premises and 
conclusions. The work first appeared in 1855, when 
the author, in his preface, inquired “‘if it be true that 
law is really worthy to be called a science—if it be 
true that lex est ratio que sapientis ad jubendum et 
ad deterrendum idonea, if further we are justified in 
affirming that potius ignorantia juris litigiosa est quam 
scientia — is it indeed vain or inexpedient to hope that 
asound knowledge of legal principles may gradually 
be desiderated by and spread amongst the educated 
classes of this country? Is it futile or unwise to pre- 
dicate that much and enduring good would thence re- 
sult?”” Mr. Broom has lived long enough to carry his 
work through four editions and to witness not only 
the professional success of the project, but alse the 
development of a tendency in the non-professional 
miuad of England to master legal principles and inau- 
gurate an intelligent, systematic and enduring law 
reform. The present American edition is from the 
fourth London edition of 1869, and is a desirable con- 
tribution to American legal literature. There is very 
little of the work which is not of practical value in 
By 
far the largest part of the work is devoted to legal 
rights, contracts, torts, and criminal law, which have 
a universal bearing; while byt a small portion is given 
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to the constitution of the English courts and to reme- 
dies, which are of interest as matters of legal informa- 
tion and history to the American lawyer, but not so 
essential to him as to the English lawyer. 

The present edition furnishes all the authorities up 
to the time of its issue. And what Blackstone and 
Kent took several volumes to discuss and illustrate, 
Broom has condensed into a single volume of rare 
merits. The volume is thus as full of legal information 
and legal principles as a work can well be. It is in fact 
a splendid specimen of legal condensation; and al- 
though it cannot supply the place of Kent’s commen- 
taries in this country, or entirely supersede Black- 
stone’s commentaries, it must always be a welcome 
and a useful lego-literary guest in the library of both 
the profession and the laity. 


Debtors to defraud 
New York: er, 


4 ‘yeauere” By Oniendo W. Damp.” 
Voorhis & Co., 1872. 

The increasing magnitude of the litigation on special 
branches of the law is naturally attended with a 
corresponding increase of the reports upon those 
specialties. Togo through the great mass of adjudi- 
cations and cull those which are of a kindred nature, 
and deduce therefrom the law relative to a special 
subject, is atask not more easy to an author than the 
results of it are desirable and valuable to the legal 
profession. How a single statute like that of 27th 
Elizabeth or of 15th Elizabeth could give rise to such a 
prodigious amount of litigation and adjudication, 
would appear inexplicable to any but the student of 
legal history and the observer of courts, laws, lawyers 
and clients. But in law, as in every thing else, what 
was once a mole hill becomes a mountain by successive 
additions and integrations; what was once a specialty 
becomes a department, and the specialty of to-day 
becomes the department of to-morrow, which, in turn, 
is divided into special branches, and so on ad infinitum. 
For a long time, the treatise of Roberts on Fraudulent 
Conveyances in general, was regarded as quite suffi- 
cient. Then ‘‘May’s Voluntary and Fraudulent Con- 
veyances,” and ‘“Hunt’s Fraudulent Conveyances”’ 
appeared, both of which were occupied with the 
general subject of fraudulent conveyances. And now 
Mr. Bump, perceiving the extent and variety of the 
decisions upon this general subject, has very wisely 
concluded to bring out a work on the special subject 
of ‘‘Conveyances to Defraud Creditors.”” The author 
did not discover any want of materia! in the execu- 
tion of his design, and has produced a work which the 
profession very much needed. The result of his labors 
is a volume “‘ presenting the law in a compact, accessi- 
ble shape,’’ as the author himself claims, and justify- 
ing our expectations of what such a work would be at 
the hands of alaw writer of Mr. Bump’s ability and 
experience in the presentation of special legal subjects. 

The first chapter is on the “‘ History of the law of 
Fraudulent Conveyances’’ which the author exhib- 
its both good taste and good judgment in including in 
the treatise,especially in view of the fact that no branch 
or department of jurisprudence is now considered well 
studied or known or treated, unless, in part, historically. 
The difficulties which are to be met with in the prepar- 
ation of a work of this character are shown in nearly 
every subsequent chapter. The State statutes, although 
copied substantially from the English statutes of 13th 
Eliz. are, many of them, just enough different to occas- 
ion discrepancies in the decisions of the State courts. 





Mr. Bump, however, surmouiuts this difficulty by stat- 
ing a principle applicable to a particular case, and then 
citing the authorities, which, by inspection, will show 
the law within the specified jurisdiction ‘so that each 
practitioner can tell at a glance whether any proposi- 
tion is accepted in his own State.’ This method of 
writing a treatise has not only the merit of utility, but 
is also growing in favor among all professions as being 
the true, scientific method of presenting a subject. 
The author avoids, as much as possible, theories and 
opinions and views which are personal, and simply 
reflects, in an impersonal way, the legal phenomena 
which he sees. At first it is somewhat humiliating 
to an author thus to keep his own private views 
in the background, but he soon forgets this personal 
feeling in the impersonal, and dwells only in the con- 
sciousness that he is acquiring law, and arranging it for 
others in symmetrical, convenient and desirable form, 
that he is the happy medium of the transmission, con- 
centration and utilization of the light of legal knowl- 


edge. 

It would be difficult to think of any thing which Mr. 
Bump has left out of his treatise pertaining to the pre- 
cise point treated. Even a chapter on “ International 
Law ”’ is inserted, showing the effect of the principles 
of international law upon conveyances to defraud cred- 
itors. The work is supplied with references to all the 
cases both English and American, and the citations 
are brought down to a very recent period; and the 
result is a complete treatise upon a difficult special sub- 
ject which the profession will do well to avail itself of. 


A Treatise on Mental Unsoundness, embracing a general view 
of psychological law, by Francis Wharton, LL. D., vol. 
1 hiladelphia: Kay & Brother, 1872. 

The discovery of the ‘physical basis’ of life and 
mind, and the intimate relation, correlation, corres- 
pondence and sympathy of the physical with the men- 
tal and moral, have resulted in the modification of the 
treatment of the insane and of criminals. What was 
once regarded as proceeding from a responsible will, 
and an evil intention, is now found by scientific inves- 
tigation, to proceed, in many cases, from physical and 
moral causes entirely or partially beyond the control of 
the individual. The scientific view of mental un- 
soundness, and the legal view, have not yet been recon- 
ciled completely. The legal view is old, and has 
precedence in respect to time over the scientific 
view. But it is always the province of jurisprudence 
to avail itself of the light of science and of all experi- 
ence in the adoption of principles and their application. 
The law is the “ science of sciences ’’ and, therefore, the 
law can go no higher than the aggregate of sciences, 
and must always depend upon these for its facts, its 
data, its materials for judgment. At the close of the 
eighteenth century insanity was scarcely recognized 
among the medical faculty as a disease, and mauch less as 
an excuse for crime. But the developments of the last 
half century in psychology, in physiology and in biology, 
have shown how intimate is the connection between the 
functions of the body and of the mind, how complete 
is the interdependence and how strong is the sympa- 
thy. And it has been found that medical treat- 
ment will operate successfully, in a large majority 
of cases, to relieve and even cure an insane patient. 
The study of mental unsoundness has become an 
interesting and important department of science; 
and the courts have found it necessary to admit the 
results of medical experiment and scientific observa- 
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tion in order to ascertain the limit and nature of human 
responsibility for inhuman acts, The discovery of a 
cause for crime, other thana responsible will and acon- 
trollable desire and intention, at first led to the adoption 
of an extreme view, and the courts had to contend with 
a sentimental humanitarianism or a psychological ro- 
manticism which would make all crime irrational and 
all criminals irresponsible. Between these two ex- 
tremes society and the covrts have been vibrating for 
a half-century; and a homicide was quite sure either 
to be convicted of wurder in the first degree or ac- 
quitted; either to be condemned to death or declared 
free and innocent. The courts at present are inclined 
to recognize what physicians call degrees of insanity, 
and what jurists call degrees of responsibility. This 
will necessitate a modification of the laws relative to 
crime and a new category of degrees. Science, expe- 
rience, prudence, are demanding the recognition of 
these new and numerous distinctions, and we are on 
the eve of a grand system of criminal jurisprudence 
which will outstrip all former achievements of law- 
makers. The change is certain, but it will, of course, 
be gradual, and will scarcely keep pace with scientific 
knowledge. The treatises which have been published 
within the past thirty years, both in the English and 
other languages, are doing much to prepare the way 
for this systematic reform in criminal jurisprudence. 
Ray’s Medical Jurisprudence of Insanity, Browne's 
Medical Jurisprudence of Insanity, and the present 
treatise of Mr. Wharton, are admirable contributions 
to the literature of this momentous and difficult sub- 
ject. The present edition of Mr. Wharton’s Treatise 
on Mental Unsoundness is the third; but the whole 
matter has been so thoroughly and completely re-ar- 
ranged and rewritten and modified, to conform to the 
advanced state of the science of the jurisprudence of 
insanity, that it is really a new treatise. This work 
compares favorably with the ‘Criminal Law ”’ and the 
“Conflict of Laws” of the distinguished jurist, and 
its exceptional importance will insure it additional 
success. 


sy ta w. Waterman, Ma oa, New York: 

Baker, Voorhis & Co., 1872. 
No greater or mure reliable commendation of Mr. 
Waterman’s work on Set-off, Recoupment, Counter- 
claim and Reconvention could be bestowed than the 
profession have given it by rendering it necessary to 
publish a second edition at tiie end of three years. 
The subject of this treatise is one of the most technical 
and subtle of the law; and the author has redeemed 
from the chaos of scattered reports a systematic and 
well-arranged production which meets the wants of a 
large body of the profession. Although the tendency 
of modern legislation in the United States is to ignore 
the technical distinctions of the common law. and 
simplify the rules of pleading, yet it has thus far been 
found impracticable to so codify and define as to ren- 
der a reference to the old distinctions unnecessary. In 
New York, Indiana, Ohio and California, the common- 
law distinctions between set-off, recoupment and 
counter-claim have been largely modified by statute. 
In New York counter-claim is made to include every- 
thing which formerly was designated as set-off, 
recoupment, etc., legal or equitable, and the same may 
be said of those States which have adopted codes of pro- 
cedure similar to that in New York. In Vermont, 
Tlinois, and other States which retain the common- 
law practice, the old distinctions remain, not only in fact 





but in form; and a work of this character is especially 
desirable there. In Louisiana and Texas the French 
and civil law has, as formerly, an influence upon the 
pleading and practice; and the reconwentio of the 
civil law is retained. Mr. Waterman has included in 
his treatise all the species of cross-actions, demands 
in reduction of damages, claims positive and negative, 
and all the modifications of the common law in respect 
to these in the several States which have special stat- 
utory regulations on the subject. By so doing, he has 
produced a work which is not only special, technical, 
critical and local, but also one that is general and 
universal, and as desirable for the lawyer in one State 
as in another. In the present edition are embraced 
more than a hundred new sections and several hun- 
dred additional cases; thus making the number of 
cases cited in this work over two thousand, a fact 
which is alone sufficient to demonstrate the import- 
ance, utility, and magnitude of the subject, and the 
industry and perseverance of the author. Mr. Water- 
man’s treatise should receive the continued encour- 
agement and patronage of the profession. 


—_-2-—_—_ 


COURT OF APPEALS ABSTRACT. 


ATTORNEY. 


Acting as broker.—If lawyers transact business as 
brokers, they are entitled to compensation as suvh, and 
cannot charge a counsel fee for the conversations had 
with their employers about the business, any more 
than persons who engage in the business of brokers 
only, unless there is an express contract to pay for 
such conversations. The law will not imply any such 
contract, from the fact that the party acts sometimes 
as a broker, and at other times practices as a lawyer. 
Walker v. The American National Bank. ‘Opinion by 
Grover, J. 

COMMON CARRIER. 

1. Transportation of cattle. — Defendant received 
from plaintiff five car loads of cattle, to be trans- 
ported from Erie to Buffalo, under a written agree- 
ment, by the terms of which plaintiff assumed all 
risks of injuries ‘“‘from delays or in consequence of 
heat, suffocation or the ill effects of being crowded upon 
the cars.” The agreement provided that plaintiff 
should load and unload the cattle at his own risk, the 
defendant furnishing assistance as required. An agent 
of the owner was to ride free, and take the care and 
charge of the stock. The cattle were in charge of 
such agent. At Dunkirk the train was delayed by a 
snow storm three days. The cattle could have been 
unloaded by constructing a platform. This defendant 
declined to do, and they remained in the cars twenty- 
four hours. In consequence thereof three of the cat- 
tle died and others were injured. Held, that under 
the contract the duty of defendant had respect simply 
to the transportation and not to the care of the cattle 
while in transitu. That the provision, as to loading 
and unloading, referred to the terminus of the trans- 
portation and not to an intermediate station, and de- 
fendant was not required to unload at Dunkirk or 
furnish facilities for so doing, that the injury was at- 
tributable to the negligence of plaintiff’s agent, or at 
least there was contributory negligence on his part, 
and that plaintiff could not recover. Peckham, J., 
dissenting. Penn v. Buffalo and Erie Railrvad Co. 
Opinion by Allen, J. ’ 

2. A common carrier of animals is not an insurer 
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against injuries arising from their nature and propensi- 
ties, and which could not be prevented by foresight, dil- 
igence and care. Where they are transported under a 
special agreement, the liability of the carrier is to be 
determined by the agreement. He is only liable for 
the performance of the duty undertaken thereby, or 
for sume wrongful act, either willful or negligent. Ib. 


CONTRACT — RESCISSION OF ACTION. 


1. After a valid rescission of a contract of sale, on 
account of fraud on the part of the vendee, the right 
of action upon the contract is gone, and no subsequent 
act of the vendor alone can revive the contract or the 
right of action thereon. Where, therefore, the vendor 
has elected to avoid the sale, and has asserted his title 
to the property by bringing an action for conversion 
against a third person, into whose hands a portion of 
the goods sold have come, the mere bringing a sub- 
sequent action upon the contract, against the vendee, 
will not defeat the right of recovery in the first action. 
So also, the receipt by the vendor from the vendee of 
compensation in any form or upon any basis, for that 
portion of the goods which the latter has retained, will 
not affect the title to the residue, or the action pending 
for the conversion thereof. A settlement therefore 
with the vendee of the action, upon the contract of 
sale from which is expressly excluded that portion of 
the goods for the conversion of which the first action 
was brought, will not affect that action. So long as 
the settlement is confined to the portion of the goods 
retained by the vendee it is immaterial to the defend- 
ant in the first action, whether it is in the form of a 
payment as on a purchase, or of compensation fora 
conversion, nor is it material whether upon such 
settlement the vendor retains the original considera- 
tion received under the contract, or whether other 
compensation is substituted. It is not a revival of 
the old contract, but a new one different from and 
embracing only a part of the subject of the former. 
Grover, J., dissenting. Kinney v. Kiernan et al. 
Opinions by Rapallo and Grover, JJ. 

2. As against a third person claiming under a fraudu- 
lent vendee, in order to establish a rescission if the con- 
tract of sale, it is not necessary to prove a return or 
offer to return any securities received thereon of the 
vendor refrains from the assertion of any title to those 
securities founded upon the original contract. Ib. 


+ 
GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS. 





Oprnirons FILED DECEMBER, 1872. 





BANKING. See Evidence and Contracts. 


CONSIDERATION. See Notes and Bills. 
CONVERSION. 

1. Sale and delivery: when title passes. — This case has 
been heretofore before the general term, and will be 
found reported in 3 Albany Law Journal, p. 279. Upon 
the new trial then ordered by the general term, a ver- 
dict was rendered for plaintiff. The case is now on ap- 
peal from an order of special term granting another new 
trial. On August 30, 1867, plaintiff agreed to purchase 
of defendants fifty-six barrels of whiskey to arrive, at 
an agreed price, and paid $300 on account of the price. 
The whiskey was to come from Oneida county, and 
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was to be delivered in bond at Warren’s warehouse, 
Hunter’s Point, and as soon as it was inspected, then 
the plaintiff was to pay the balance of the purchase- 
money. After the inspection of the whiskey at the 
Hunter’s Point warehouse, some disagreement arose 
between the parties as to the amount to be paid for it; 
the inspection at Hunter’s Point showing some defi- 
ciency from the country gauge. The defendant 
claimed that the whiskey was sold at the country 
gauge, and plaintiff insisted that he was only to pay 
for what arrived at Hunter’s Point. This dispute was 
never settled, and the plaintiff never completed the 
purchase nor attempted so to do, by tendering to the 
defendant the amount which he admitted to be due 
under his own version of the contract, nor was the 
property ever delivered to him by the defendant; it 
was both stored and bonded in the name of defend- 
ant. Defendant having subsequently sold the whiskey, 
this action is brought to recover damages for its con- 
version. 

Held, that no title to the whiskey passed, and there- 
fore an acticn for conversion was not maintainable. 

The bill rendered by defendant, upon the face of 
which it is claimed that it is shown that the defendant 
thought the title to the whiskey passed on the 30th of 
August, the date of the agreement to purchase, cannot 
change the legal rights or status of the parties. It is 
entirély immaterial what the defendant thought in 
respect to the rights of the parties under the contract, 
unless it is shown that it was agreed between the 
parties that the title should pass at the time the con- 
tract was made, and that the whiskey was then at his 
risk. It is certain that if the whiskey had been de- 
stroyed after August 30, and before it was inspected at 
Hunter’s Point, and a claim had been made by the 
defendant that notwithstanding its destruction the 
plaintiff was bound to pay for it, the plaintiff would 
have successfully resisted the claim upon the ground 
that until delivery the title did not pass. 

The case presents precisely the same questions as it 
did when heard by the court before, and the decision 
of the special term was in accordance with the decision 
upon the former appeal. The order must be affirmed. 
Fay v. Smith. Opinion by Brunt, J. 


CONTRACTS. - 

Construction of contracts.— By the agreement in 
question in this action, the defendants agree with 
plaintiff to enter into, and carry on business, etc., 
and to employ the plaintiff in said business, and 
to pay him, as a salary and compensation for his 
services, a sum which shall be equal to one-half of 
the net profits of said business, after deducting every 
expense and loss connected therewith, as follows: 
the sum of $3,000 yearly,and every year during the 
continuance of said agreement, in weekly installments 
at the rate of $3,000 per annum, and only at that rate 
for a shorter period than a year, and to pay any bal- 
ance of said salary beyond said sum of $3,000 per year, 
if realized at the end and only at the end of each year, 
and if not then realized, whenever thereafter the same 
shall have been realized. The plaintiff agreed to de- 
vote his whole time and ability to said business, and 
all his information and knowledge to make the same 
profitable to defendants, to keep and render accurate 
accounts thereof; that he would not engage in any 
other business, and would accept as a compensation 
for his services, the provisions and payments as above 
mentioned. It was further agreed between the parties 
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that if said business should prove profitable, eto., that 
it should continue for three years from July 1, 1869, 
unless sooner terminated as therein provided. The 
plaintiff worked for defendants in pursuance of said 
agreement from July 1 to Nov. 20, 1869, when he was 
discharged by them. He was paid #640,and the judg- 
ment herein was rendered for the balance alleged to 
be due him under said agreement. The said business 
was conceded to be uuprofitable, and for this reason 
plaintiff's right to recover is disputed, and the question 
now is,was bis salary, to the extent of $3,000, independ- 
ent of the profits of said business, as compensation 
fixed and te be paid in any event, or was the whole 
transaction a mere business venture on his part, 
dependent upon the realization of profits. 

Held, following the rule laid down in Blossom v. 
Griffin, 13 N.Y. 569, the question is, in view of all the 
surrounding circumstances and pre-existing relations 
between the parties, whether the plaintiff is not entitled 
to such a construction of the agreement as will sustain 
his right of action. The business engaged in, was that 
of “‘enameling and linen-finishing paper collars,’’ to 
which plaintiff was to devote his exclusive time, knowl- 
edge, and ability. He was employed by defendants 
for this purpose. They did not engage to advance any 
capital, and were not required to devote any time or 
attention to the business. Unless we regard his com- 
pensation to the extent of $3,000 as fixed and cértain, 
there would be no mutuality in the contract, nothing 
to offset plaintiff’s knowledge of the business, and the 
exclusive devotion of his time and attention thereto. 

The fair interpretation of this agreement is this: the 
defendants, having confidence in plaintiff’s skill and 
ability to manage said business successfully, and be- 
lieving that it would realize an annual net profit of at 
least $6,000, employed him at a fixed compensation 
equal to one-half of said amount, the increase of 
which was made to depend upon the excess of profits. 
Coughtry v. Levine. Opinion by Larremore, J. 

(To be continued.) 


FOURTH DEPARTMENT. 
OcroBerR TERM, 1872. 
BONDING TOWNS. 


In February, 1872, a petition to bond the town of 
Leicester, in Livingston county, was duly presented to 
the county judge of said county, and thereafter com- 
missioners were duly appointed to issue said bonds in 
aid of the construction of the R. U. & Pa. R. R. Co. 
Before the bonds of said town were issued, the R. U. 
& Pa. R. R. Co. was consolidated with the R. U. & Pa. 
Extension R. R. Co., and the Northern Extension R. 
R. Co., and the consolidation called the R. U. & Pa. 
R. R. Co. The commissioners afterward refused to 
issue the bonds of said town, on the ground that the 
petition did not authorize the issue of bonds to said 
consolidation. This was a motion to compel the com- 
missioners to issue said bonds to said consolidated 
companies. 

Held, that the commissioners had no power to bind 
the tax payers of said town, except such as was derived 
from the petition, etc. That as the petition gave the 
name of the company, the location and route of the 
road, it controlled the commissioners, and they could 
not legally issue bonds for any other or different com- 
pany or for any other or different route. That all sub- 
sequent acts of the legislature confirming the consoli- 
dation, and authorizing the issue to said consolidation 
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were void. The R. U. & Pa. R. R. Co. v. Cuyler et al. 
Opinion by Mullin, P. J. 
CRIMINAL LAW. 


The plaintiff in error was indicted for robbery and 
larceny from the person. On the trial it was proved 
by the person robbed that at 3 o’clock P. M. he ex- 
amined his pocket book and had in it $51 in money; 
that he saw it in his pocket book again during the 
evening; that he did not take it out, and that it was 
stolen about 10 o’clock the same evening. His evi- 
dence as to the possession of the money is uncontra- 
dicted. Held, that it being proved conclusively that 
the money was in the pocket book at 3 P. m., and 
there being no proof that it was lost, the presumption 
is that it was there when the pocket book was taken. 
If, therefore, the prisoner stole the pocket book, he 
stole the $51 in money also. 

The prisoner’s counsel requested the court to charge 
the jury that the offense was petit larceny, unless the 
jury can safely say from the evidence, that the pocket 
book and its contents were worth more than $25. The 
court refused so to charge, and remarked, “‘ that it is 
immaterial how much the pocket book contained.” 
Held, that as it stood uncontradicted that the pocket 
book contained $51, the refusal of the judge to charge 
as requested, and his remark, “‘ that it was immaterial 
how much it contained,’’ though erroneous, did not 
and could not in any way injure the prisoner. 

The case does not show that any proof was given on 
the trial that whether the bills were genuine or that 
the corporations by which they were issued were incor- 
porated or had any right to issue them, nor did the 
prisoner’s counsel call the attention of the court or dis- 
trict attorney to the necessity of such proof until after 
the close of the evidence. He requested the court to 
charge the jury that there was not sufficient evidence 
to authorize the jury to find the prisoner guilty of lar- 
ceny. This the court refused to charge. 

Held, that judgments ‘in criminal cases, except in 
capital cases, and cases in which the minimum of pun- 
ishment is imprisonment for life, will not be reversed, 
except for such defects appearing on the face of the 
record as render the conviction illegal and void, as for 
erroneous rulings on the law to which exceptions were 
taken on the trial, and all contained in the bill of 
exceptions; that there may have been evidence given 
on the trial in reference to the genuineness of the bills 
not incorporated in the case. The refusal of the court to 
charge as above requested only implies that there was 
sufficient evidence, and if there was not, the prisoner’s 
counsel should have objected to the want of proof as to 
genuineness, etc., on the trial. Higgins v. The People. 
Opinion by Mullin, P. J. 

(To be continued.) 
oe 
BANKRUPTCY LAW. 


NOTES OF RECENT DECISIONS. 
CHATTEL MORTGAGE. 


1. A mortgage covering “‘ a stock of lumber and mold- 
ings, and all renewals thereof from time to time,’’ and 
other property, although void as to the lumber and 
moldings, may still be valid as to the other property. 
U. 8S. Dist. Ct., 8. D. N. Y., Inre Perrin and Hance, 7 
N. B. R. 283. 

2. Although the mortgage was recorded only the day 
before the petition in bankruptcy was filed, the evi- 
dence showed that the consideration did not pass 
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until the mortgage was recorded. Held, that the tran- 
saction was an inchoate one, not consummated until 
the mortgage was recorded, but still in point of time, a 
unit; being marked by good faith, the consideration 
ought to be regarded as passing when the mortgage was 
recorded. The court further held that the proceeds of 
the sale of the property, other than moldings and lum- 
ber, must be applied on the amount due on the mort- 
gage. Ib. 
PARTNERSHIP — SECRET PARTNERSHIP. 

Participation in the profits of a business is presump- 
tive or primary proof that the participator is a partner 
in such business, and in the absence of other proof is 
sufficient evidence thereof, but such presumption may 
be overcome by showing thsi such profits were received 
by the party simply as wages for services performed, 
or interest for money loaned to the person carrying on 
such business. U.S. Dist. Ct., Oregon, In re Francis. 


PUBLICATION OF NOTICE. 

Where a statute requires a notice to be published 
once a week for four weeks, in order to a strict com- 
pliance therewith, an interval of seven days must 
intervene between such publication. Hence, a notice 
published on the eleventh, twenty-first and twenty- 
seventh days of January, and on the first and tenth 
days of February, does not comply with the terms of 
the statute, and any proceedings based on such publi- 
cation must fail on account of this irregularity. U. 8. 
Dist. Ct., 8. D. N. Y., In re King, 7 N. B. R. 279. 

REGISTER EXAMINATION. 


1. The register has power to make the order, under 
section twenty-six of the bankrupt act, requiring the 
bankrupt or a witness to appear and be examined. 
U. S. Dist. Ct., N. D. N. Y., Tn re Pioneer Paper Com- 
pany, 7 N. B. R. 250. 

2. It is not necessary to apply to the court to obtain 
such order. Ib. 

8. On such examination the bankrupt or witness may 
be examined fully, substantially as under a reference 
upon a creditor’s bill, or in supplementary proceed- 
ings under the code. Ib. 

SUSPENSION OF PAYMENT. 

1, An adjudication of bankruptcy will not be made 
solely on the fact that a promissory note contested 
by the maker has not been paid for more than four- 
teen days after it has become due. That is not a 
suspension of payment of commercial paper under the 
bankrupt act. U. S. Dist. Ct.. E. D. N. Y., In re 
Mannheim. 

2. An adjudication of bankruptcy cannot be had upon 
notes that were given merely as vouchers or memo- 
randa, and which had no stamps upon them when given, 
or nothing to show that any stamps were to be put 
upon them by the maker thereof. Although payment 
was suspended upon said notes, in fact it was not such 
a suspension as the bankrupt law contemplates, for the 
reason that the maker claimed to have a good defense 
to their payment, and honestly believed that he was 
not legally bound to pay the notes until it should be 
so adjudged by a competent tribunal. U.S. Dist. Ct., 
8S. D.N. Y., Inre Charles S. Wescott et al., 7 N. B. R. 285. 

— ope — —— 

It appears from the annual report of the librarian of 
congress, that there are in that library an aggregate of 
246,345 volumes and about 45,000 pamplets, being an 
increase from last year of 9,500 volumes. 
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MARITIME LAW. 
NOTES OF RECENT DECISIONS. 
SALE OF CARGO BY MASTER. 

1. Authority of : necessity for sale: communication with 
owner: telegraph : general cargo.— The authority of the 
master of a ship to sell the goods of the absent owner 
is derived from the necessity of the situation in which 
he is placed; and, consequently, to justify his thus 
dealing with the goods he must establish (1) a necessity 
for the sale; and (2) inability to communicate with the 
owner and obtain his directions. The Australasian 
Steam Navigation Company v. Morse, Priv. Co., 27 L. 
T. R. 357. 

2. Thereis a “ necessity ’ for the sale if, under the cir- 
cumstances of the case, a sale is the best aud most 
prudent thing to be done for the interest of the owner. 
Ib. 
3. The possibility of communicating with the owner 
depends on the circumstances of each case, involving a 
consideration of the facts which create the urgency for 
an early sale; the distance of the port from the owners, 
the means of communication which exist, and the 
general position of the master in the particular emer- 
gency. Ib. 

4. Such communication only needs to be made where 
an answer can be obtained, or there is a reasonable 
expectation that it can be obtained, before sale; where, 
however, there is ground for such an expectation, every 
endeavor, so far as the position in which he is placed 
will allow, should be made by the master to obtain the 
owner’s instructions. Ib. 

5. The master is bound to employ the telegraph as a 
means of communication, where it can usefully be 
done; but the state of the particular telegraph, the 
way in which it is managed, and the possibility of 
transmitting explanatory messages, are proper subjects 
to be considered in determining the question of the 
practicability of communication. Ib. 

6. The fact that the master cannot communicate with 
all the owners of a general cargo, does not, of itself, 
justify him in selling without communication with any 
of the owners; but this fact, increasing the embarrass- 
ment of the master, is to be considered when an esti- 
mate of his conduct has to be formed. Ib. 

SALVAGE. 

1. Collision: salvor to blame: right of owners to re- 
cover in respect of another vessel: employment of salvor. 
—A vessel rendering assistance to another which she 
has injured in collision cannot claim salvage reward if 
the collision takes places by her default. The Glenga- 
ber, Adm., 27 L. T. R. 386. 

2. The owners, master and crew of a vessel which 
renders assistance to a vessel injured by collision are 
not deprived of their right to salvage reward by the 
fact that some of the owners are also owners of another 
vessel by whose misconduct the collision takes place. 
Ib. 
3. A vessel rendering salvage assistance is not de- 
prived of her right to reward by the fact that she is 
employed by a vessel whose misconduct renders her 
employment necessary. Ib. 

4. Salvage services were rendered by four steamers; 
one of the steamers had come into collision with the 
vessel salved, and was found to blame, and she ren- 
dered the principal services. The value of the prop- 
erty salved was £22,200. Held, that the three vessels 
not to blame were entitled to reward. The court 
awarded £310. Ib. 
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6. > Hbisiedind af adieitinginiensi his right to i 
vage: expenses paid by salrors.—The abandonment of 
a vessel in distress by her master (accompanied by the 
majority of the crew), operates a dissolution of the 
coutract between the owners and seamen, and if one 
of the crew voluntarily remains on board and renders 
salvage services, he is entitled to salvage reward. The 
Le Jonet, Adm., 27 L. T. R. 387. 

STEAMSHIP. 

“Austliary screw:”’ bill of lading: sailing voyage.— 
When a vessel by which goods are forwarded is de- 
scribed as a “steamship,” simpliciter, in the bill of 
lading, forming the agreement between the freighter 
and the owner of the vessel, the contract is that the 
goods shall be transported in a ship whereof the pri- 
mary and principal propelling power is steam, and the 
terms will not be satisfied by an auxiliary screw steam- 
ship making a sailing voyage with the occasional aid 
of her steam power. Fraser et al. v. The Telegraph 
Construction and Maintenance Company, Q. B., 27 L. T. 


R. 373. 
ede -— 


DIGEST OF RECENT AMERICAN DECISIONS.* 
COMMON CARRIER. 


1. Where a common carrier by water, after landing 
goods at the wharf in the city to which they are con- 
signed, voluntarily assumes the delivery of them to 
the consignee at his place of business, no lien for cart- 
age arises. Richardson v. Rich et al., 210. (Mass.) 

2. Goods were taken from a common carrier under 
an attachment against a person not the owner. Held, 
no defense to an action by the owner for breach of 
contract to deliver the goods. Edwards vy. White Line 
Transit Company, 213. (Mass.) 

8. A special contract for the transportation of live 
stock provided that the carrier, a railroad company, 
should be released from ‘“‘any and all claims which 
may or might arise for damage or injury to said stock 
while in the cars of said company, or for delay in its 
carriage, or for escape thereof from the cars, and gen- 
erally from all claims relating thereto, except such as 
may arise from the gross negligence or default of the 
agents or officers of the said company acting in the 
discharge of their several official duties.’”’ In an ac- 
tion for damages to the stock occasioned during trans- 
portation, held (1), that the effect of the contract was 
to impose on the plaintiff the burden of proving, not 
merely that the live stock was injured and damaged 
by accident and delay gccurring in the transportation, 
but also that these were caused by the gross negli- 
gence of the defendant’s agents; and (2) that proof 
that some of the stock were injured and lost by acci- 
dents on the railroad while in the course of transpor- 
tation, that considerable delays occurred in carrying 
the cattle, and that they were damaged and lessened 
in weight and value from this cause, did not raise the 
presumption of negligence or default on the part of 
the agents of the railroad company within the mean- 
ing of the contract. Bankard v. Baltimore and Ohio 
R. R. Co., 321. (Md.) 

CONFLICT OF LAWS. 

By an order of the insolvent court of Massachusetts 
the property of an insolvent resident of that State was 
assigned to duly appointed assignees. The property 
so assigned, consisted, in part, of a vessel which was 
then at sea in the Pacific ocean, but which, on its 


* From vol. 6, Am. Rep. 








peers at the port of New York, was seized by a New 
York creditor of the insolvent, by virtue of an attach- 
ment issued by a New York court, subsequent to the 
assignment in insolvency. Held, that the lien of the 
attachment was valid against the claims of the as- 
signees in insolvency. Kelly v. Crapo, 35. (N. Y.) 


CONSIDERATION. 

1. Where A defended the suit of B upon C’s 
promise to indemnify him against the costs of the 
defense, this was a good consideration for the promise, 
although C was mistaken as to the validity of the 
defense, and as to the benefit which he should derive 
therefrom. Wells v. Mann, 93 (N. Y.) 

2. Where a tenant agreed with his landlord, who 
was about to sell the premises at auction, that he 
would deliver possession of the same upon a fixed day, 
before the expiration of his term, to such person as 
should become the purchaser, and, being present at the 
sale, made a statement to that effect, and the plaintiff 
became the purchaser, relying upon such agreement 
of the tenant, who had full knowledge thereof. Held, 
that the purchase of the property by the plaintiff was 
a sufficient legal consideration for the tenant’s prom- 
ise. Moore v. Davis, 460. (N. H.) 


CONSTITUTIONAL LAW. 


When one of the duties appertaining to the office of 
sheriff was the collection of taxes, and during the 
plaintiff’s term as such sheriff, the legislature passed 
an act for the appointment of tax-collector. Held, 
that such act was unconstitutional. King v. Hunter, 
754. (N. C.) 

CONVERSION. 

1. A purchase in good faith, from one who has no 
title and no right to transfer the property, will not 
ordinarily constitute a defense to an action for its con- 
version; but this rule does not apply when the act of 
appropriation can be justified, as having been author- 
ized in any manner by the owner of the property. 
Hills v. Snell, 216. (Mass.) 

2. A warehouseman having in his possession goods of 
A,and also of B, delivered, by mistake, to C, the goods 
of B, on an order from A, of whom C had purchased 
goods to fill an orderfrom D. The goods were received 
from C, by D, and appropriated to his own use by him, 
without notice or knowledge of the mistake, and in 
good faith. Held, that D was not liable to the ware- 
houseman, either in assumpsit, because there was no 
privity of contract, or in tort for their conversion, 
because the warehouseman’s own act contributed to 
the misappropriation. Ib. 

CRIMINAL LAW. 


1. Neither an acquittal upon an indictment for 
larceny, nor a conviction upon an indictment for 
receiving stolen goods, is a bar to a subsequent indict- 
ment charging the same respondent with being an 
accessory before the fact to the stealing of the same 
goods. State v. Larkin, 456. (N. H.) 

2. A prosecuting officer has the power, virtute officit, 
to enter a nolle prosequi in ordinary indictments; and 
this power may be exercised before a jury is impaneled 
or while the case is on trial, with the consent of the 
respondent, or after a verdict is rendered against him. 
The exercise of this power being discretionary on the 
part of the prosecuting officer, the court has no right 
to interfere, after a nolle prosequi has been entered, 
and allow the complainant to appear and prosecute the 
indictment. State v. Smith, 480. (N. H.) 
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3. When a penal statute provides that the penalty 
may be recovered by indictment or civil action, one 
moiety to go to the State and the other to the prose- 
cutor, it must appear of record who the prosecutor is 
in order to entitle him to his share of the penalty, 
otherwise the whole penalty goes to the State. Ib. 

4. The defendant was indicted for murder under a 
statute declaring that ‘tall murder committed by 
poison, starving, torture or other deliberate and pre- 
meditated killing, or committed in perpetrating rob- 
bery, is murder of the first degree.” 

Held, that murder committed in perpetrating a rob- 
bery was murder of the first degree, although not 
committed with a “deliberate and premeditated ”’ 
design to kill. State v. Pike, 533. (N. H.) 

5. Under an indictment, alleging that the accused 
“feloniously, willfully and of his malice aforethought, 
did kill and murder,’ the defendant may be con- 
victed of murder in the first degree upon proof of 
murder by a deliberate and premeditated killing. 
Doe, J., and Smith, J., dissenting. Ib. 

6. Whether a juror is indifferent, and whether a 
confession was made in consequence of inducements, 
are questions of fact to be decided by the court at the 
trial, and that decision is final. Ib. 

o> eo ——— 
DIGEST OF RECENT ENGLISH DECISIONS. 
HUSBAND AND WIFE. 

Payments by husband into wife’s separate banking 
account: gift to wife.— An account was opened at a 
bank by a wife in her own name as an executrix, the 
moneys she received as such executrix being placed to 
that account. The husband from time to time paid in 
moneys of his own to the account, cheques being 
drawn on it by the wife for the payment of household 
expenses. The husband died, and then the wife, the 
account still continuing. 

Held, that as the husband had allowed the account 
to be opened in the name of the wife, and had from 
time to time paid in money of his own, to the account, 
he showed an intention that, if the wife survived him, 
whatever was then remaining to the credit of the 
account should form part of her estate. Lloyd v. 
Pughe, V.C. M., 27 L. T. R. 474. 

RAILWAY COMPANY. 


Liability for negligence: special contract that passen- 
ger should be carried at his own risk: “ yross and willful 
negligence.’ — To a declaration in tort for injury sus- 
tained by the plaintiff, a passenger on the defendants’ 
railway, the defendants pleaded that they received the 
plaintiff to be carried by a free pass as the drover 
accompanying cattle, under an agreement, one of the 
terms of which was that the plaintiff should travel at 
his own risk. The plaintiff replied that the injury 
was occasioned by the gross and willful negligence and 
mismanagement of the defendants. On demurrer to 
the replication : : 

Held, that the replication did not in any way extend 
the declaration, and that the plea was a good defense 
fortheaction. McCawley v. The Furness Railway Com- 
pany, Q. B., 2; L. T. R. 485. 


SPECIFIC PERFORMANCE. 





1. Vendor and purchaser : delay in delivery of abstract: 
repudiation of contract by purchaser.— When a con- 
tract for sale is entered into, by which it is stipulated 
that the abstract is to be delivered on a particular day, 
and it is not delivered within a reasonable time after 
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that day, the purchaser is at liberty to repudiate the 
contract. Venn v. Cattell Rolls, 27 L. T. R. 469. 

2. The conditions of sale under which a purchase was 
made provided that the abstracts should be delivered 
within twenty-one days from the day of sale. When 
seventy-eight days had expired without any abstract 
having been delivered, the purchaser gave notice to 
the vendor that he declined to complete. After one 
hundred and eighteen days had elapsed, abstracts of 
the title to some of the lots were delivered to the pur- 
chaser, and the abstract of the remaining lot was de- 
livered a fortnight later, but were returned by the pur- 
chaser on the same days on which they were delivered. 
On a bill to enforce specific performance of the con- 
tract, held, that, as the vendor had failed to deliver the 
abstracts within a reasonable time after the day 
named, he could not enforce the contract against the 
purchaser, and that the bill must be dismissed with 
costs. Ib. 

TRADE MARK. 

Imitation: name of place of manufacture on labels. 
— The appellants had been for many years manufactu- 
rers of starch, at a small hamlet in Scotland, called 
Glenfield, where there was a stream of water said to 
be particularly suited for use in the manufacture. 
Under the name of “ Glenfield starch,’ their goods 
acquired a great reputation. In 1868 the respondent 
set up starch works at Glenfield, and sold starch in 
packets labeled ‘“‘ C. and Co., starch manufacturers, 
Glenfield.’”’ In color these labels resembled those of 
the appellants, but it appeared that this color was used 
by most starch manufacturers. There was evidence 
that the respondent’s agent represented his starch as 
“Glenfield starch,”’ and that he thereby got an ‘in- 
creased sale for the article. 

Held (reversing the judgment of James, L. J.), that 
the appellants were entitled to an injunction to re- 
strain the respondent from using the word “Glenfield” 
on his labels, and from representing his starch as 
“Glenfield starch.’’ Wetherspoon v. Currie, H. of L., 
27 L. T. R. 393. 





<thete 
—_—~ 


“OURSELVES AS OTHERS SEE US.” 

Although we have seldom, if ever, given room inthe 
pages of the Law JouRNAL to any notice or praise of 
itself, or to the many kind, commending words that 
we have received from those whose opinions we greatly 
value, on this occasion—the commencement of our 
fourth year —we shall depart from our rule, but only 
slightly. The following letter is from Judge McAllis- 
ter, of the supreme court of Illinois. It was not sent 
for publication, but we trust he will pardon us for so 
wine WAUKEGAN, It. } 

December 5, 1872. 
Isaac GRANT THOMPSON, Esq., 
Editor of Albany Law Journal: 

Dear Sir—Inclosed you will find five dollars, the 
annual price for the Journal. There is no subscription 
for magazine or paper I so cheerfully pay; your selec- 
tions are choice, always interesting in matter and of a 
high order of composition. Your criticisms of decis- 
ions of courts are ever fair in spirit, admirable in 
taste, severe in logic and well supported by authority. 
Every lawyer who has outlived the warm impulses of 
youth, and whether he has failed or ‘succeeded in 
reaching the goal of his early ambition, needs all the 
mental stimulus he can obtain, to keep alive his zeal 
in the rugged pursuits of the law, whether on the 
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bench or at the bar. For that purpose the hour spent, 
once a week, in reading the Journal for the past two 
years has been to me invaluable. Its occasional 
sketches of the great men of the past, its presentations 
of the results of the labor of contemporaries, either 
in books or judicial opinions, bring us into a sort of 
spiritual association with those whom we admire, 
whose examples we fain would emulate, but whom we 
can never see. The effect is far more dramatic, and 
therefore entirely different from that of an introduc- 
tion to the cold, unsocial stranger, coming in the form 
of anew book. In the latter case, we seem to be sus- 
picious of the book because it is new, and the book is 
shy of us because we withhold our confidence. There 
is no genuine communion between a lawyer and his 
books, except upon long acquaintance. 
Respectfully yours, 
W. K. McALLIsTER. 


From the chief justice of the court of appeals, 
. MS eetice oh a 


My Dear Sir—I am authorized by all the members 
of the court to express to you our unqualified approval 
of the AtBANy Law JOURNAL, edited by you. We 
regard it a very valuable publication, which cannot 
fail to be favorably appreciated by the profession 
generally. It would be difficult, I think, to suggest 


any improvement. 
Very truly yours, 
8. E. Courca. 
a os 


COMMISSION OF APPEALS CALENDAR. 


The following are the first fifty causes on the cal- 
endar of the commission of appeals for the term com- 
mencing January 7, 1873. The first fifteen causes will 
constitute the day calendar for the first day. 

Preferred Calendar, Class No. 3. 
1. Spooner, adm’r of Gorton, agt. Keeler 
General Calendar. 
2. Dwight, Jr., agt. St. John. 
8. Dwight, Jr., agt. St. John. 
4. The Third Avenue Railroad Co. agt. The Mayor, 
etc., of New York. 
5. Ockerman agt. Cross. 
6. Taylor agt. The City of Brooklyn. 
7. Hale agt. Hays. 
8. Williams agt. Fowler. 
9. Foley agt. Marvin. 

10. Chapman agt. Fullerton 

11. Lewis agt. The New York Central Railroad Co. 

12. Crow agt. Kennedy. 

18. Law agt. Blancard. 

14. The People ex rel. Odle agt. Kniskern. 

15. Holden agt. The New York Central Railroad Co. 

151-2. Brown agt. The New York Cent. Railroad Co. 

16. Mowry agt. The Central City Railway Co. 

17. The Atlantic Dock Co. agt. Russell. 

18. Meyer agt. Goedel. 

19. Arnold agt. The Hudson River Railroad Company. 

20. Delafield agt. The Union Ferry Co. of Brooklyn. 

21. Gale agt. Miller. 

22. Allen agt. Stout. 

28. Wheeler agt. Spinola. 

24. Scoville agt. Wait. 

25. The Blind Mechanics’ Association agt. The Mayor, 

ete., of New York. 

26. Benjamin agt. The Elmira, Jefferson and Canan- 

daigua Railroad Co. 

27. McDougall agt. Walling. 





28. The Buffalo, New York and Erie Railroad Co. 

agt. Stigeler. 

29. Miller, ex’r, agt. Dominy. 

30. Eaton agt. The Erie Railway Co. 

81. The Stanwix Bank agt. Leggett. 

82. Bellinger agt. Gray. 

33. Denenbacker agt. Spencer. 

34. Schoonmaker agt. Spencer. 

35. Smith agt. Littlefield. 

36. Stanton agt. Jerome. 

37. Chapman agt. Fullerton. 

Simpkins agt. Low. 

. Chester agt. Dickerman. 
Braman agt. Johnson et al. (No. 1.) 

. Braman agt. Johnson (No. 2). 
Braman agt. Johnson (No. 3). 
Braman agt. Johnson (No. 4). 
Braman agt. Johnson (No. 5). 
Braman agt. Johnson (No. 6). 
Braman agt. Johnson (No. 7). 

. Braman agt. Johnson (No. 8). 
Prouty agt. Swift. 
Alger agt. Scott. 

. Harteau agt. Gardner. 

a 
GENERAL TERMS SUPREME COURT FOR 
JANUARY. 

January 6.— First Department, New York City. 
sa 7. — Third Department, Albany. 
“7. — Fourth Department, Syracuse. 

——— +> o ——_—_ 
THE GENERAL STATUTES OF 1873. 


The General Statutes of the coming session of the 
State legislature will be published in the pages of the 
ALBANY LAW JOURNAL from week to week as they 
shall be passed. We have so published the statutes of 
the last three sessions, and have afforded the only 
medium by which the profession could get at them 
until the publication of the session laws, months after 
the legislature had adjourned. 

—— +> oe — —— 
LEGAL NEWS. 

The Supreme Court of Ohio is two or three years 
behind its business. 

Hon. Samuel H. Huntington, for sixteen years clerk 
of the United States court of claims, has resigned. 

Hon. Henry B. Curtis of Mt. Vernon, Ohio, cele- 
brated the fiftieth anniversary of his admission to the 
bar on the 23d ult., by an entertainment to the mem- 
bers of the profession. 

Doubts are entertained as to the constitutionality of 
the Boston relief bill now before Congress in view of 
that clause of the Constitution which provides that 
“all duties, imposts and excises shall be uniform 
throughout the United States.” 

The attorney-general of the United States, on a 
question submitted to him from Davenport, Iowa, 
decides that citizens are not prohibited from arranging 
with a private agency for the carriage and delivery of 
mail matter, on which no postage has been paid, in 
cities where the free delivery system is not established. 

Mayor Hall, of New York city, will resume his law 
practice at the expiration of his term of office, and it is 
reported that he has already been retained to prosecute 
seventeen suits in accounts against the city which 
Comptroller Green refuses to pay on the ground of 
illegality. 
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THE NEW PRACTICE IN THE UNITED STATES 
COURTS. 


The recent act of congress (5 A. L. J. 385), con- 
forming the practice in the United States circuit and 
district courts to the practice in the courts of the State 
wherein they are held, is sufficiently explicit, one 
would suppose, to be readily understood ; but that it is 
not we have the authority of a district judge, who 
states that he has “received numerous letters from 
attorneys inquiring as to the mode of proceeding in 
commencing suits, as to the form of pleading, and as 
to verifying pleadings, and as to how to obtain copies 
of complaint when not served with summons,” etc. 

Section five of the act reads as follows: “That the 
practice, pleadings and forms and modes of proceed- 
ings in other than equity and admiralty causes in the 
circuit and district courts of the United States, shall 
conform as well as may be to the practice, pleadings, 
forms and modes of proceeding existing at the time 
in like causes in the courts of record of the States 
within which such circuit or district courts are held, 
any rule of court to the contrary notwithstanding.” 

Hopkins, J., of the U.S. district court for the 
western division of Wisconsin, in Jnsurance Company 
v. Williams, said, this section of the act “ abrogated 
all rules inconsistent with the State practice in com- 
mon law cases, and adopted the practice of the State 
courts, and required the United States circuit and 
district courts to conform to such practices in all cases 
where practicable. No discretion is left to the 
courts, except upon the question as to how near it 
was possible to follow the State practice, for the act 
certainly adopts it, in all cases where it can be con- 
formed to by the courts;” and all that a practitioner 
has to do is obviously, as the same judge remarks, to 
“consult and follow the State practice, which is all 
that is necessary to render proceedings regular.” 
But that portion of the profession, unfamiliar with the 
practice in the United States courts, have gotten so 
used to looking upon it as an interminable labyrinth, 
that they are slow in realizing the change wrought 
by the above act. 

We would call attention to one point worthy of 
consideration ; that is, that under the above-quoted 
provision of the statute, an equitable defense cannot 
be set up in answer to an action at law, even though 
the practice of the State permit it. In Butler v. 
Young, decided last month in the United States 
circuit court for Onio, this point was expressly de- 
cided. The action was at law to recover possession 
of certain lots, and brought since the adoption of the 
act aforesaid; the defendant answered denying the 
allegations of the petition, and then, by way of a cross- 





petition, set up a purely equitable defense, and prayed 
for equitable relief. The plaintiff moved to strike 
out this part of the answer. It will be observed 
that the above act confirms the practice, except in 
equity and admiralty causes. 

Judge Sherman, after referring to the recognition, 
by the Constitution, of the distinction between law 
and equity (sec. 2, art. 3), and the acts of congress of 
1789 and 1792, distinguishing between remedies at 
law and in equity, continued: “The supreme court 
of the United States has had repeatedly the same 
question before it, arising in cases brought from States 
that had abolished the distinction between law and 
equity. The most noted case is that of Fenn v. Holme, 
11 How. Rep. 669, and adopted and affirmed in cases 
reported in 20 How. 22, and 21 How. 486. This case 
came up from Texas, where, by statute, the forms and 
rules of pleading have been abolished, and there is no 
distinction in its courts between cases at law and in 
equity. Chief Justice Taney says: ‘Whatever may 
be the laws of Texas in this respect, they do not 
govern the proceedings in the courts of the United 
States; and although the forms and practice in the 
State courts have been adopted in the circuit and 
district, yet the adeption of the State practice must 
not be understood as confounding the principles of 
law and equity, nor as authorizing legal and equitable 
claims to be blended together in one suit. The Con- 
stitution of the United States, in creating and defin- 
ing the judicial power of the general government, 
establishes this distinction between law and equity, 
and a party who claims a legal title must proceed at 
law, and may undoubtedly proceed according to the 
forms of practice in such cases in the State courts. 
But if the claim be an equitable one, he must proceed 
according to the rules prescribed, regulating proceed- 
ings in equity in the courts of the United States.’ 

“These decisions of the supreme court, the provis- 
ions in the acts of congress, and the constitutional 
provision, I deem decisive of the question before me, 
even if the act now under consideration, of June 1, 
1872, did not expressly except equity cases from its 
operation, it could not be recognized as valid. Be- 
cause of the constitutional proviso, I hold that neither 
congress nor the courts can do away the distinction 
between law and equity, nor the forms used, nor the 
causes and reasons which distinguish the one from 
the other. In the case before us the plaintiff claims a 
cause of action at law. The defendants set up a 
defense that in an equitable one, probably cognizable 
in a court of equity, he cannot set up such a 
defense in answer to an action at law. He must’ file 
his bill in chancery.” 

And as a premonition of the construction to be 
given the act in that court the judge adds: “By virtue 
of the law in question, and in this sense and mean- 
ing, this court will and has adopted the practice of the 
State courts of Ohio, but, in doing this, no construe- 
tion will be given to this law, that will in any manner 
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change, alter or add to the jurisdiction of the United 
States courts, nor deprive any suitor in those courts 
of any substantial right conferred upon him by any 
act of congress; nor will we hold that any positive 
statutory regulation of the practice in this court is, by 
implication, repealed or changed by this law. Care 
and caution will be used, that substantive rights given 
by the State laws shall not be confounded with what 
is mere practice in the State courts. In this connec- 
tion I may mention, as among other matters, the right 
to bring an absent or non-resident defendant into 
court by publication, on the right to a second trial, 
are not matters of mere practice, but are substantial 
rights conferred by the statute of the State, and, in 
my opinion, were not contemplated by congress, by 
the law in question, to be given to parties in this court.” 





THE ILLINOIS REPORTS. 


The Chicago Law Institute has resolved that there 
ought to be such a change in the mode of reporting 
and publishing the decisions of the supreme court of 
that State, as will secure speedier and cheaper pub- 
lications of the reports, and a committee appointed 
to take action toward accomplishing the object has 
made its report. If the report be not overdrawn, we 
quite agree with it that a reform is needed. Mr. 
Freeman, the reporter, has held the position for about 
ten years, during which time he has issued twenty- 
five volumes, and fourteen of that number within the 
last four years, or at the rate of three and a half a year. 
The State takes of each of these volumes 570 copies 
at $6 each, and the committee estimate the num- 
ber sold to the profession at $5 each, at 800 
copies. Taking the term of the reporter — six years 
— the committee make the following estimate of the 
reporter's profits, assuming the cost of each volume 
to be $2.25, making the profit on those sold to the 
State, $3.75 each, and on those sold to the profession, 
$2.75 each. 


Profit on 11,970 copies to State 
Profit on 16,800 copies to bar 


Total profits 


$91,087 50 


Or an annual profit of $15,181.25. These are large 
figures certainly, but as can be readily shown, we 
apprehend, they are exaggerated. For instance, no 
mention is made nor account taken of the fact that, 
for the volumes sold to the profession, the reporter 
receives but $4.50 — the postage, paid by him, costing 
fifty cents per volume. This would reduce the 
“profit” in one of the above items by the little sum 
of $8,400. The committee show that the reports cost 
the State and bar, at the estimated number for the 
latter above given, the sum of $155,820 for the six 
years of the term; and that a proposition was made 
by “‘responsible parties capable of performing all they 





promised, and under heavy guaranty to our legisla- 
ture, to produce the issue of reports, exceeding even 
the statutory standard of 1863, at half the price now 
paid for the volumes, and in less than one-third their 
time,” and add: “It may reasonably be inferred from 
this that the books, as we now get them, could be 
profitably produced and sold at two dollars and fifty 
cents,” costing for the six years $71,925. The com- 
mittee further allege that through “ leading, spacing, 
shrinking the size of the page, and lessening the num- 
ber of lines of printed matter,” the current volumes 
contain twenty per cent less matter than the standard 
established by the legislature. They then deduct this 
twenty per cent from the above figures, and give as 
the actual cost, at $2.50, the sum of $57,540, or a 
saving in six years from the present alleged cost of 
$98,280. 

Here again are some discrepancies that show how 
unfairly or carelessly this report was drawn. For 
instance, if the reports were sold at $2.50 the profes- 
sion would have to pay their own postage, or express- 
age on the volumes which (at 800 copies each) would 
amount to at least $8,000. Again, the deduction of 
the twenty per cent cannot justly be made, as the 
committee would know were they familiar with prin- 
ters’ charges. No matter how much “ fat”-— how 
many leads, spaces and blanks, there are in a page or 
a volume, the publisher or the reporter has to pay the 
same as though the page or volume were set solid. 
Again, no account is taken in this “saving in six 
years” of the reporter’s salary, which at $3,000 per 
annum (in this State the salary is $3,500) would in 
six years amount to the sum of $18,000. 

Thus we have in these three items— postage, the 
twenty per cent wrongly deducted, and salary — the 
sum of $40,385, to be added to the committee’s esti- 
mate of the cost to the State and bar, if the reports 
were published by contract at $2.50 per volume. We 
mention these matters only to point out the evident 
unfairness of the report. Still we believe it contains, 
amid all its errors and pedantic quotations, much 
worthy of the careful attention of the bar of Illinois. 
In the first place, many opinions are reported that 
ought never to see the light. This is no fault of the 
reporter, as the statute requires him to report all 
decisions. The statute should be abolished, and the 
judges left to select those cases worthy of publica- 
tion. Again, there is altogether too much waste 
space in the reports. With the space carefully used 
one volume less a year would be required; and, with 
the opinions carefully selected by the judges or 
reporter, two volumes less a year would answer 
every purpose. Then, the cases are not promptly 
reported. This, we understand, is partly the fault of 
the judges, as they frequently delay the preparation 
of the opinions until long after the decisions are 
announced. Nor is Mr. Freeman more dilatory than 
many other reporters working under statutes requir- 
ing great promptness, as, for instance, the Massachu- 
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setts reporter ; but prompt reporting should be enforced 
in all the States. 

Mr. Freeman is a very good reporter, and whatever 
faults there are, are rather those of the “system” 
than of the man. 


—_—~o 


ANTIQUITIES OF THE LAW. 

One of my clerks found in my library, the other 
day, a book which had been there many years, but 
whose existence I had forgotten, whose perusal has 
both amused and interested me. It is calculated not 
only to show us the manners and customs of our an- 
cestors, from whom we have derived our system of 
laws, but, by showing us the origin of many of them, 
will help us in the interpretation of many rules yet 
existing among us. I therefore send you some ex- 
tracts from it, for the reason that it may be of interest 
to some of your readers. 

It was published “In the Savoy: Printed by John 
Nutt, Assignee of Edw. Sayer Esq. for Charles 
Harper at the Flower-de-Luce, over against St. Dun- 
stan’s Church in Fleet Street, 1711.” 

It was dedicated “ To the Right Honourable Thomas 
Lord Pelham Baron of Laughton,” and in the dedica- 
tion it is said “Tis true, you are entitled by your 
birth to those noble advantages of a family and for- 
tune, but by a steady and virtuous life, you have 
found out a nearer way to honour than either of them 
could lead you.” 

The Title Page is a curiosity, and I give it to you 
as it is printed. 





The 
Orrice AND AUTHORITY 
of ‘a 
JUSTICE OF PEAOE. 


Collected out of all the Books whether of Common 
or Statute law, hitherto written on that Subject. 
Showing also the Dury of 
ConstaBLes, Commissioners of Sewers, Coroners, 


Overseers of Poor, Surveyors of the Highways, 
Church Wardens and other Parish Officers: 


Digested under 
ALPHABETICAL TITLES 
To which are added, 
Precepvents of Inpicrments & WARRANTS 
Never before printed. 





Very useful for Justices of the Peace, Coroners, 
Sheriffs, Clerks of the Assisses & of the Peace, and 
all others concerned in such Matters. 





Tue Fourts Epition. Corrected, Amended 
and Continued. 


By W. Netson of the Middle Temple Esq. 











Among other things, I find the principle on which 
our jury system is founded, from which, ever since 
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the Mather Case, 4 Wend. 229—the Antimasonic 
Trials—we have so far departed as to interpose 
grave obstacles in the way of administering justice 
in notorious criminal cases. 

On page 375, citing Dyer 53, it is said: “They 
(Jurors and Juries) may be punished by a Judgment 
in Attaint, if they give a false Verdict in any Court 
of Record, either in a Real or Personal Action, where 
the Debt or Damages is above 40 s.,” &c. 

“Any Person who is injured by a false Verdict may 
have a Writ of Attaint against the Jury, unless where 
the Queen alone is a party against a Subject aud the 
Jury find for her, though falsely, yet no Attaint lies 
in such case; but ’tis otherwise where the Suit is 
tam pro Domina Regina quam pro seipso,” citing 4 
Leon, 46. 

But they “cannot be fined for giving a Verdict 
contrary to Evidence, where an Attaint lies against 
them. Nor, indeed, where it doth not lie; because 
‘tis impossible for the Judge to know the Fact as the 
Jury may, for the Judge knows it no otherwise but 
by the Evidence given in Court: but the Jury are sup- 
posed to know it by other Methods.” 

Citing 3 Leon, 207: 

“By being returned of the Vicinage by their own 
personal Knowledge, by knowing the Witnesses to 
be Persons of no Credit.” 

“So that if the Judge cannot have so much evi- 
dence of the Fact as the Jury may, they cannot go 
against his Direction in Law.” Citing Vaugh, 147. 

But to follow the “Alphabetical Titles,” proclaimed 
in the Title page, we come across some enactments. 


Ate Hovsss: 


By 5 and 6 Edward, 6 (about the time that Puri- 
tanism began to show itself, A. D. 1553, or some 220 
years ago), it was provided, “That no Man should 
keep an Ale House, without being licensed,” under 
penalty of three days imprisonment and a fine of 20s. 
And it is added: 

“But because many Ale House keepers in those 
Days were not able to pay that Forfeiture, and it was 
seldom levied by reason of Poverty, which made 
People unwilling to prevent the offenders: therefore 
a further Punishment was added by the Statute, 3 
Car., which not only inflicts the Forfeiture of 20s. 
to the use of the Poor, to be levied by the Con- 
stable or Church Warden, by Warrant of a Justice 
before whom the Offense was proved, and which 
Distress may be sold Three Days afterwards: but it 
provides that if no Distress can be taken, the Justice 
shall deliver the Offender to the Constable to be 
whipped.” 

“For the Second Offense committed to the House 
of Correction for a month.” 

“For the Third not to be enlarged but by order of 
the Sessions.” 

“ Feme Covert keeping an Ale House, without 
license, her Husband may be punished.” 
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APPRENTICES : 
Two Statutes were then existing on this subject — 
5 Eliz. Cap. 4, 43 Hliz. Cap. 2. 
Of Apprentices there were three sorts: 
To Trades, 
To Husbandry, 
Poor Apprentices, 
and the Statutes provided as to Trades, 
“1. Who may take them and who not. 
2. Who shall be compelled to serve. 
3. The Manner of punishing or discharging them. 
4. How long they must serve.” 


Among those who may not take them are “ Drapers, 
Goldsmiths, Mercers, Embroiderers, Ironmongers, 
Merchants.” 

And by another Statute, 8 Zliz. Cap. 2, a “ Hay- 
maker is not to have above two Apprentices at one 
Time, upon Pain of being committed for a Month.” 

“Woolen Cloth Weavers” (except in certain locali- 
ties) “shall not take Apprentices but their own chil- 
dren; nor teach the art to Any but to those whose 
Parents have a Freehold of £3 per Annum.” 

By an act, 5 Hliz., “Every unmarried Person and 
likewise every married Person under the Age of 
Thirty Years, shall be compelled to serve (in certain’ 
trades therein named) upon the Request of any Person 
using the same.” 

As to Apprentices in Husbandry, it is enacted, 5 
Eliz. Cap. 4, that “Every Husbandman keeping 
House and using half a Plow Land in Tillage, may 
take an Apprentice, who must be above the Age of 
10 and under 18, and any Justice of Peace may com- 
pel fit Persons under the age of 21 years to be bound 
Apprentices in Husbandry, and to commit them upon 
refusal, there to remain till bound to serve.” 


As to Poor Apprentices : 

“ Every man of good estate or ability may be com- 
pelled to take Apprentices of every Man, who by his 
Profession or Manner-of living must keep such ser- 
vants: for (it is added) the Power given to Church 
Wardens to place them out, doth necessarily imply 
that such who are fit to be Masters must take them.” 

And by statute 8 and 9 Will., the master, if he re- 
fused, forfeited £10 to be levied by Warrant of a 
Justice of Peace. 

“Clergymen were not exempted from taking 
Apprentices.” Dalit, 106. 

“One justice may put in the Stocks for Two days 
and one Night, such as he in Discretion shall think 
fit to work and command so to do if he refuse in 
Time of Harvest.” 3 Hliz. Cap. 4. 

“Tf they work by Day or by the Week they must 
continue working from Five in the morning till after 
Seven at Night from the Middle of March to the 
Middle of September, and all the rest of the Year from 
Twilight to Twilight, only from March to September 
as aforesaid. They are to be allowed Two Hours for 





Breakfast, Dinner and Drinking and from the Middle 
of May to the Middle of August half an Hour more 
for sleeping: and all the rest of the Year an Hour and 
an half for Breakfast and Dinner and for the Absence 
of every Hour the Master may Defalk a Penny out 
of the Wages.” 5 Hliz, Cap. 4. 

“The wages of Artificers, Laborers and others shell 
yearly be assessed by the Sheriff of the County. 5 
Eliz. Cap. 4. 

“He who gives more Wages forfeits £5 and may 
be committed for 10 Days. He who takes more 
Wages shall be committed for Twenty Days.” 


“Concerning Menial Servants :” 

“ All single persons under the Age of 30 may be 
warned by Two Justices to put themselves into Ser- 
vice and in default may be sent to the House of Cor- 
rection.” 

“Tf the Master gives or the Servant takes greater 
Wages than allowed by the Statute he may be commit- 
ted, one for Ten Days and the other for 20 days and 
the Master also forfeits £5. 


ARREST: _ 

“ Where a felony has been committed any suspected 
person, tho’ upon common Fame only, may be taken ; 
and if he make Resistance, you may justifie the beat- 
ing of him.” 3 Inst. 118. Dalt 408. 

“Constable may put him in the Stocks for a 
reasonable Time till he can get Help to convey him 
to Gaol.” 

“ At Common Law, the Gaoler could not put Irons 
upon a Prisoner, but by the Statute of W. 2 Cap. 11 
tis enacted that carceri mancipetur inferris. 

“ All persons under the Degree of a Baron may be 
arrested by a Warrant from a Justice of Peace by any 
Misdemeanor or any Thing done against the Peace.” 
Dalton, 406. 

“ A Peer may be arrested by a Writ out of B. R. for 
a Contempt or Breach of the Peace. 

“ A Clergyman, but not in Divine Service. 

“ A Feme Covert for a Riot.” 


BapGeERs : 

They were Transporters, Buyers, Carriers, Laders 
and Kidders of Butter, Cheese, Corn or Grain, and 
must be licensed by 3 Justices. 

A Badger “Must be a married Man and House- 
holder of 30 Years of Age.” He must “give a Re- 
cognizance in Sessions that he will not engross.” 

“He who hath no License forfeits £5 to be divided 
between Queen and Prosecutor.” 


Bastarpy : 

An order of filiation is bad, “that one shall con- 
tribute half the charg »s, because he suffered a Soldier 
to get his Servant with child.” Stiles, 207. 

“Two Justices may inflict a Corporal Punishment 
on the reputed Father by Virtue of the Statute 18 
Eliz.” 
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The form of the warrant in such case has this com- 
mand — 

“Now for the punishment of the said J. L. we do 
hereby order and appoint you to strip, or cause him 
te be stripped naked from the Middle upward, and to 
tie or bind him to some cart or Dungcote, and being 
so stripped and tied, to cause him to be drawn upon 
some day between the Hours of 9 and 12 in the Fore- 
noon, from the House of, &c., to the, &c., and on the 
Way to be whipped in such manner as is usual in 
such cases.” 

——_ +o —__—_ 


CURRENT TOPICS. 

Gov. Dix has appointed the Hon. Alexander 8S. 
Johnson, of Utica, to be commissioner of appeals in 
place of the Hon. Ward Hunt, and the Senate has 
confirmed the appointment. Judge Johnson is a 
worthy successor of Judge Hunt, and his appointinent 
meets the cordial approbation of the bar. He was 
elected to the court of appeals bench in 1851, and for 
three and a half years discharged the duties of his 
position with ability and integrity. Among his asso- 
ciates were such men as Ruggles, Edmonds, Denio, 
Willard, Parker, Allen and Selden, and the reports of 
that period — 2d Selden to 2d Kernan —are the best 
evidence of his qualifications as a judge. In August, 
1855, he resigned, to take charge of the large estate 
that had descended to him on the death of his father. 


Judge J. F. Daly, of the New York court of com- 
mon pleas, rendered a decision this week touching 
the powers of Mr. Bergh in the matter of arrests. 
The decision was upon an application by several of 
the city stage companies for an injunction restraining 
him from stopping their stages, arresting their drivers, 
compelling refunding fare to passengers, and taking 
away the horses whenever he or his agents think one 
of them unfit foruse. The judge held that Mr. Bergh 
could arrest the drivers whenever it was clear that 
they were violating the law, but not otherwise, and 
that he could not interfere with the property or busi- 
ness of the companies in other respects. 


A singular occurrence in a court of justice is re- 
corded in our last English exchanges, throwing some 
light upon “ the stingy system adopted by the Treasury 
with reference to prosecutions.” Four men were on 
trial at Durham for murder, and in the course of the 
case it turned out that there had been no consultation 
on the part of the prosecution, fees for consultation 
not being allowed. Whereupon Mr. Justice Denman 
exclaimed: ‘“ No consultation in this case; then I say 
it is a scandalous outrage upon the administration of 
justice; and I say itis a disgrace toany county which 
does not take care in a case of this importance, that 
counsel is properly instructed and has every opportu- 
nity of consulting on the case before itis tried. That 
is my opinien, and I do not care whoknowsit. It may 





be of the greatest injustice to the prisoners if the 
case is got up without due care, and the greatest pos- 
sible failure of justice may result, if pains be not 
taken. It isa sort of economy which is absolutely 
disgraceful to the county in which it takes place.” 
To this outburst of judicial indignation an enthusiastic 
barrister cried out, “hear hear,” for which mark of 
approbation he was duly rebuked. It was suggested 
that whoever undertook to conduct a prosecution 
ought to do it properly, even though he were out of 
pocket by it; and so he would were he an American 
lawyer, but then our legal ethics are not-so exalted as 
our cousins-in-law, and our contemporary, no doubt, 
says correctly, that “this is a suggestion which we 
fear will not be generally accepted.” _ 


Year after year the legislature has been urged in 
vain to repeal the usury laws. This winter a more 
thoroughly organized effort is to be made than here- 
tofore, to accdmplish that end. Petitions are being 
circulated in various parts of the State, and some of 
the most influential citizens will make personal exer- 
tions to have the law repealed or modified. Governor 
Dix in his message urges its repeal in- the following 
terms: 

I suggest for your consideration whether the time 
has not arrived to repeal the usury laws, leaving the 
established rate of interest toapply to cases in which 
no contract or agreement has been made. It is be- 
lieved that their continuance at the present advanced 
stage of civilization, and in a State so highly com- 
mercial as ours, cannot be defended on any logi- 
cal grounds. It has been feared that their repeal 
might, in agricultural districts, subject borrowers to 
the extortion of greedy lenders; but this apprehension 
has in other communities proved unfounded. In 
ruder conditions of society, when the laboring classes 
were, to a great extent, dependent on capitalists, there 
was a plausible argument in favor of limiting the 
rate of interest. But at the present day, when the 
eagerness to lend is quite as prevalent as the desire 
to borrow, and when labor has become independent 
and powerful, it needs no protection, direct or indirect, 
against capital, in competing with it for the profits of 
production. In most of the neighboring States re- 
strictions on traffic in money has been removed, and 
I believe there is good authority for saying that no 
practical inconvenience has ensued. It is quite clear 
that in the city of New York, but for scruples on the 
one hand, and fears on the other, by which conscien- 
tious and timid capitalists are restrained from lending 
at prohibited rates, the enormous interest paid, under 
the pressure of extraordinary demands, for the use 
of money could not be maintained for a single day. 
It is only by establishing an arbitrary and fixed 
standard of value for it, when such value will, in spite 
of all legal limitations, conform to the fluctuations of 
commerce, that borrowers are made to suffer through 
the necessity of paying unscrupulous lenders a pre- 
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mium for violating the law. Should you not be pre- 
pared to follow the example of Massachusetts, Rhode 
Island, Connecticut and other States by an absolute 
repeal of the usury laws, I can conceive no possible 
objection to their modification so far as to leave the 
rate of interest to be fixed by agreement of the par- 
ties on commercial paper, and on loans secured by the 
mortgage or hypothecation of personal property. 


The subject of the repeal of the bankruptcy law 
has come up in the House, and been referred to a 
committee. The proposition 1s to repeal the entire 
act after January 1, 1874, and for an immediate repeal 
of the provisions allowing involuntary bankruptcy. 
The matter is being strongly pressed from some 
quarters, and, that bankrupts may be again relegated 
to the old State insolvent laws is not improbable. 
The act of 1867 was, at best, only tentative, and has 
been found to work badly in many particulars; but 
with the experience of the last five years as a basis, 
an act could be devised that would do justice to all 
parties, and serve much better the needs of the com- 
mercial world, than will the provisions of the State 
statutes. 


Chief Judge Church in Foote v. Bryant, 47 N. Y. 


544, says: “The case of Gilbert v. Gilbert, 1 Keyes, 
159, I think must be incorrectly reported. * * * 
It is probable that a dissenting opinion was published 
as the opinion of the court, by mistake.” The fact 
was pointed out in volume 1 of the Atsany Law 
JouRNAL, page 265, that the opinion published was a 
dissenting opinion, and that the order of the general 
term, granting a new trial, was in fact reversed. It 
was also shown that the opinion of Judge Hunt, in 
Mayor v. Erben, 38 N. Y. 305, was a dissenting 
opinion, as was the opinion of Judge Grover in 
Crounse v. Fitch, 6 Abb. Pr. (N. 8S.) 185. Lawyers 
should make a note of these facts. 


The title to the copyright of the first volume of 
Paige’s Reports, which has been in litigation for some 
years, has been finally settled by the United States 
supreme court. In 1818, the late Mr. Alonzo Paige 
was appointed the reporter of the court of chancery, 
and entered into a contract with Messrs. Gould & 
Banks, to furnish them the manuscript of his reports 
for publication, they to have the copyright, “to them 
and their heirs and assigns forever,” in consideration 
of the sum of $1,000 per volume. This was under 
the copyright law of 1790, which gave to an author, 
his “executors, administrators or assigns,” the right 
to publish for fourteen years, and if the author 
was alive at the expiration of that time, for the 
further term of fourteen years. In 1831 the law 
was so amended as to grant a further extension 
of fourteen years beyond the twenty-eight, but only 
to the author or his family. In 1858 the twenty- 
eight years allowed by the statute of 1790 expired, 





and Mr. Paige, conceiving that the further extension 
inured to his benefit, secured a copyright for the ex- 
tended term, and notified the fact to Gould & Banks. 
The latter denied any right in Mr. Paige so to do, and 
took out a renewal for themselves. Ten years after, 
Mr. Paige died without having taken any proceedings 
to establish his claim, whereupon, his executors filed 
a bill for an injunction against further printing and 
vending. The bill was dismissed, and an appeal 
taken to the supreme court. On the part of the 
appellants, it was claimed that since, when the agree- 
ment was made, the statute only authorized a copy- 
right for twenty-eight years, the assignment was only 
for that period, and that any extension authorized 
thereafter was not covered, and would inure to the 
author. The supreme court, however, affirmed the 
decree. (13 Wal. 608.) Paige’s reports are such old 
and well tried friends, that this little incident in their 
history has an interest for us beyond its real desert. 


Imprisonment for life does not appear to be so 
severe a punishment as we are accustomed to suppose. 
The World has given some figures taken from a re- 
port of the New York Prison Association to the legis- 
lature some years ago, which show that the average 
number of pardons is from 15 to 20 per cent of 
the convictions ; that of those sentenced for less than 
ten years from 20 to 25 per cent are pardoned; 
of those sentenced for ten years or over from 25 
to 30 per cent are pardoned, and that of those 
sentenced for life from 40 to 50 per cent are 
pardoned. The average length of a life sentence is 
between seven and eight years, making it more de- 
sirable than a sentence for ten or more years. These 
figures, of course, include the pardons granted for 
the reason that the innocence of the convicts has 
been established after the trial (a large class of cases, 
as the report of the governor each year shows), but 
whose only remedy is a pardon, as a new trial is 


impossible. 


The conviction of Stokes, which was so unlooked 
for, is ina large degree, no doubt, to be attributed to 
the act of the last session of the legisiature relating 
to the challenge of jurors in criminal cases. It has 
been a matter of doubt whether the act would ac- 
complish its object, as the formation or expression of 
an opinion was excluded from the grounds of chal- 
lenge for principal cause only, so that on a challenge 
to the favor the triers were, of course, left to follow 
their own notions. Butits practical working in this 
case has been excellent. Little delay was had in get- 
ting a jury, and one composed of intelligent business 
men — something, by the way, of late years quite un- 
known in this State, in the trial of so notorious a case. 
The counsel for Stokes propose to take his case up to 
the appellate court on a bill of exceptions, and will 
ask for and probably receive a stay of execution. 
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The State legislature starts off with the usual zeal 
for law-making. Already (Thursday) three bills have 
been either introduced or noticed to repeal the usury 
law, one to amend the code, and others to regulate 
freights on railroads, to amend the act relating to 
murder and arson, in relation to the defense of in- 
sanity in criminal cases, and in relation to the writ of 
error in criminal cases. The senate, on Wednesday, 
voted on the charges against Judge Prindle, and of 
twelve charges voted on eleven were found not 
proven. The one found proven was the charge that 
he refused to produce the records of his office before 
the board of supervisors. There are forty-two charges 
yet to be voted upon; but the result can be easily 
guessed from the above. By the way, the comptrol- 
ler’s report shows that the court of impeachment to 
try Barnard cost the State a little over $45,000. 


The board of supervisors of Monroe county, Mich- 
igan, seem to have a little appreciation of what 
recompense a hard-working judge shall have, as they 
have unanimously voted Judge Pratt, of that circuit 
the sum of $300 to help eke out his paltry salary: 
But a little clause in the State constitution, unfor- 
tunately, will be likely to deprive the judge of even 
this donation. 


David Rumsey, of Bath, Steuben county, has been 
appointed and confirmed a justice of the supreme 
court, in place of Thomas A. Johnson, deceased. Mr. 
Rumsey is an able lawyer, and one of the leaders of 
the bar of the fourth department. 


6-9 
NOTES OF CASES. 


In Phillips v. Foxall, 27 L. T. R. (N. 8.) 231, the 
court of Queen’s Bench decides an important question 
relative to the liability of a surety for one acting in 
a fiduciary capacity. The plaintiff declared on a 
guaranty by defendant, dated 8th June, 1869, against 
loss which plaintiff might sustain through any breach 
of duty of one Smith, an employee of plaintiff, and 
whose duty it was to collect moneys. The defendant 
pleaded, among other things, that prior to the 12th of 
November, 1869, the said Smith had failed to pay over 
moneys collected by him; that plaintiff discovered, on 
or about the said 12th of November, the said defal- 
cations, and without communicating them to defend- 
ant, agreed with said Smith to retain him in service on 
his paying certain monthly installments in liquida- 
tion of the sum defaulted. The defendant alleged 
that he was entirely ignorant of said Smith’s defalca- 
tion, and by reason of the non-disclosure of them to 
him, was unable to revoke his guaranty, as he would 
otherwise have done. He paid into court a sum suf- 
ficient to satisfy plaintiff's loss between the date of 
the guaranty and the 12th of November. Defend- 
ant’s plea was demurred to on the ground that the 
acts alleged did not discharge defendant’s liability. 





The court sustained the plea, and said: “ We think 
that in a case of a continuing guaranty for the 
honesty of a servant, if the master discovers that the 
servant has been guilty of acts of dishonesty in the 
course of the service to which the guaranty relates, 
and if, instead of cismissing the servant, as he may 
do at once, and without notice, he chooses to con- 
tinue in his employ a dishonest servant, without the 
knowledge or consent of the surety, express or im- 
plied, he cannot afterward have recourse to the 
surety to make good any loss which may arise from 
the dishonesty of the servant during the subsequent 
service.” In support of this doctrine, the judgment 
of the House of Lords in Smith v. The Bank of Scot- 
land, 1 Dow. 172, and in Railton v. Matthews, 10 Cl. 
& Fin. 934, 


Holloway v. Griffith 32 Iowa, 409, is another con- 
tribution to the authorities holding that a contract to 
marry at a certain time can be broken by the renun- 
ciation of one of the parties before the time fixed 
upon arrives, so as to entitle the other party to main- 
tain forthwith an action fur a breach of such contract. 
Frost v. Knight, L. R., 7 Exch. 111 (1 Eng. Rep. 
218), overruling the judgment of the court below (L. 
R., 5 Exch. 322), and Burtis v. Thompson, 42 N. Y., 
246, are to the same effect, and have been heretofore 
discussed in the Law Journat. The Iowa court relied 
upon the authority of Crabtree v. Meessersmith, 19 Iowa, 
179. 


It seems to be pretty thoroughly settled that a 
riparian proprietor has no claim to damages for being 
deprived of easy access to a navigable river by the 
construction of a railroad, in pursuance of a grant of 
the legislature, along the river banks below high 
water mark. This was so held in Gould v. The Hudson 
River Railroad, 6 N. Y. 522, after a very elaborate 
argument, Edmonds, J., dissenting, and in Stevens v. 
Paterson, etc., Railroad, 3 Am. Rep. 269 (34 N. J. 532), 
by a vote of nine to three, the Chancellor being in 
the minority. And in the recent case of Zomlin vy. 
The Dubuque, etc., Railroad, 32 Iowa, 106, the princi- 
ples of the above decisions have been affirmed, 
Beck, J., dissenting. The dissenting opinion of Mr. 
Justice Edmonds, above alluded to, is a strong protest 
against the legality of this doctrine. 


Divers opinions have been expressed by the courts 
as to whether or not State Insolvent Laws were sus- 
pended by the Bankruptcy Act. The supreme court 
of Iowa held, in Reed v. Taylor, 32 Iowa, 209, that they 
were not, and that the State courts had jurisdiction, at 
least until proceedings have been instituted in bank- 
ruptcy, and to this effect are Martin v. Berry, 37 Cal. 
208, and Meekins v. Creditors, 19 La. Ann. 497. It is 
held otherwise in The matter of Reynolds, 5 Am. R. 
615; 8 R. I. 485, and in the cases cited in Bump on 
Bankruptcy, p. 273 (4th ed.). 
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JUSTICE NELSON. 


The following merited tribute to Justice Nelson is 
from the pen of E. W. Stoughton, of New York, whose 
long and extensive practice in the United States courts 
and intimate acquaintance with the retired justice, 
enables him to speak understandingly of his services 
and his worth: 

The resignation of the Hon. Samuel Nelson, senior 
associate justice of the supreme court of the United 
States, after an uninterrupted service on the bench of 
nearly fifty years, furnishes an occasion rarely found 
in history for presenting to our bench, our bar and 
country, an illustration of the benefits which judicial 
labor and example may confer, when inspired and 
guided by that grand common sense — which a distin- 
guished author has said is more uncommon than the 
genius for writing good poetry — united with profound 
and varied learning, great experience, and a stern, un- 
faltering resolve to administer justice with an even 
hand. The public career of this great judge is closed. 
At the age of eighty years, with his mental faculties 
all unimpaired ; with a memory so capacious and sound 
that he can re-state complicated facts in cases long 
since heard by him and forgotten by the counsel con- 
cerned in them; with a mind stored with knowledge 
from long converse with books and men; with a body 
still healthy and strong; with a cheerful spirit, and 
tastes refined and cultivated, he has gone, as did the 
great Lord Mansfield, at a still more advanced age, to 
the enjoyments he so well loves, of farm and garden 
and books, of home, family, friends. He has left the 
bench, not because the grasp and comprehension of 
grave and difficult questions are beyond his mastery, 
but because he feared his bodily strength might be 
unequal to the performance of that full share of judi- 
cial work, involved, in the examination of bulky cases, 
and the writing of opinions. 

A sense of duty less delicate and exacting than his 
might have led him to feel, with some of his eminent 
associates, that if he could have sat with them for some 
time longer, to hear causes and bring to the consulta- 
tion-room the benefit of his great learning and experi- 
ence, he would have rendered a service to the bench 
and to the public equal to that performed by either of 
his brethren. He has, however, thought it to be his 
duty to resign. He has done so, and now let us glance 
briefly at his judicial life of half a century, and from 
that learn more of what constitutes a great magistrate 
than is taught by the career of any other living man. 
This, as the most eminent members of the Ainerican 
bar well know, is no formal, unmeaning praise, but an 

earnest, honest tribute, which they freely pay to him; 
and to this may be added a like tribute, as earnestly 
felt and most cordially uttered, by his associates. 
Several of them who came to their great places amid 
the storms of political strife — differing widely from 
him in their political views — soon learned, in the calm 
atmosphere in which they sat, to feel the noble influ- 
ences of his grand and just nature; soon realized how 
sincerely he respected their opinions; with what cour- 
tesy and kindness he urged his own; and at length 
came to know that, hand in hand with him, they could 
safely search for the truth; and with him labor for the 
practical administration of that justice which, as a 
great divine has said, hath its seat in the bosom of 
God. 

The public life of Judge Nelson commenced early. 
In 1821 he was a member of the convention which 








framed the constitution of the State of New York; 
and in April, 1823, he was appointed a circuit judge, 
and as such for many years presided in civil and crim- 
inal trials at nisi prius. The writer of this first saw 
him after he had become chief justice of the supreme 
court of the State of New York, when that court was 
composed of three judges, whose principal duty it was 
to hear and decide questions of law. It was then a 
tribunal of great dignity and learning, with a fame so 
illustrious that its decisions had long been cited as 
authority in Westminster hall, and in all the States of 
the Union where the common law prevailed. The dig- 
nity of this court was not lessened, nor its lustre 
dimmed, during the period Judge Nelson there presi- 
ded; nor indeed was its authority sensibly impaired, 
until it was obliterated in 1846, when upon its ruins was 
constructed the discordant judicial system with its 
elective judges, which, with important modifications 
lately made, still prevails. Neither lawyers nor suitors 
need be told that with the introduction of this change 
commenced the decline of our courts, until at length, 
the judiciary of the State of New York, which had 
long constituted in great part the glory of its history, 
became a reproach and byword. Bench and bar, in 
accordance with the inevitable law, sank together, 
sympathizing as they descended. 

The causes which have led to this unfortunate decay, 
from which we are now slowly recovering, are to be 
found in the misguided efforts of so-called reformers, 
aided, if not inspired, by a misguided press. Under 
the old system, which produced judges like Kent and 
Nelsen, and lawyers who were the peers of any bar on 
earth, the administration of the two great branches of 
jurisprudence —law and equity —so distinct in their 
natures that neither codifiers nor legislators can abol- 
ish the difference, was confided to different persons. 
Equity was administered by a chancellor, assisted by a 
few vice-chancellors, all learned men, who alone were 
authorized to grant injunctions and appoint receivers 
—a power rarely, if ever, abused. To assist these and 
those who sat in the law courts, there existed a thor- 
oughly trained bar, no member of which could open 
his lips in court until he had practiced three years as 
an attorney, nor could he become an attorney until he 
had pursued classical and legal studies, or the latter 
for the period of seven years. It is strange, but true, 
that one of the arguments employed to abolish this 
judicial system was that the powers of the chancellor, 
especially that of granting injunctions, were mischiev- 
ous, while it was urged that the profession of the law 
ought to be open to all who, irrespective of mental 
training, could produce certificates of good moral 
character; and by a radical change in the forms of 
pleading and practice, laziness and ignorance were 
attempted to be put upon an equal footing with dili- 
gence and learning, and with these helps to reform, 
judges were made elective, a hundred full-blown 
chancellors succeeded to the place of one, and of the 
few vice-chancellors, and almost at the beginning of 
their rule, more injunctions were granted in the city 
of New York in a single year than had been before 
issued throughout the city and State in an entire 
generation. At length the atmosphere became so filled 
with them as to give rise to the jocose but true saying, 
that an injunction epidemic prevailed. 

Before this radical change, which gave us an elective 
judiciary, a hundred chancellors, broods of unfledged 
lawyers, to try their unpracticed fingers upon the har- 
monies of the Code, and a court of last resort admira- 
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bly contrived, like Falstaff’s civil wars, to offend none 
but the virtuous, Judge Nelson, who had already, as 
circuit judge, as associate, and chief justice of the 
supreme court of the State, won solid judicial fame, 
was transferred in 1845 to the bench of the supreme 
court of the United States. There, and in the United 
States circuit courts, he was called upon to administer 
branches of law with which he was not in practice famil- 
iar; and some of the bar of the national courts, who 
entertained for him affection and respect, feared these 
untried duties might cause him embarrassment. The 
writer of this well remembers expressions to that effect 
by leaders of the bar in the city of NewYork, who were 
familiar with admiralty, maritime and patent law, with 
neither of which was it supposed Judge Nelson could 
have become acquainted. It was also suggested that his 
long and severely critical administration of the com- 
mon law, through its pleadings and practice, might 
have so educated him that he would fail in appre- 
ciating the more grand, liberal and expansive systems 
of equity, maritime, admiralty and international juris- 
prudence administered in the national courts; and it 
was also thought improbable that a judge who had 
been very early in professional life elevated to the 
bench of a common-law court, would be able to ex- 
plore and understand the complicated, mechanical, 
chemical, and other scientific questions, which in 
patent causes, were constantly arising for exclusive 
adjudication in the Federal courts. 

The writer of this remembers the occasion when 
Judge Nelson first took his seat on the bench of the cir- 
cuit court, as the successor of Judge Thompson, in the 
city of New York. A brilliant and learned array of 
counsel were present, nearly all of whom have since 
gone to theireternal rest. As he proceeded, day by day 
with his work, he learned with surprise that although 
the calendar contained but few cases, they were so seri- 
ous, 80 complicated, so full of grave questions, so unlike 
those he had been accustomed to try when sitting 
as judge at nisi prius, that he must devote to his calen- 
dar weeks instead of days. Slowly but surely, by the 
aid of a wonderful insight which enabled him to carry 
the torchlight of investigation deep into the most diffi- 
cult causes, he mastered new questions as they arose, 
and so became so familiar with the principles and 
practice of the law he was called upon to administer, 
that, as succeeding cases arose, he came to possess as 
marvelous a faculty of reaching the point in contro- 
versy, not by intuition, but by a process of investiga- 
tion and reasoning of which he never tired until he 
had laid open the case and exposed to view the ques- 
tion to be determined ; therefore it was that he would 
listen earnestly to the arguments of counsel, and ever 
seem resolved, before they concluded, to understand 
the points on which the case must finally turn — unlike 
those judges not now unfamiliar to the bar, who seem 
indifferent to the argument as it proceeds, write notes 
and confer with each other upon foreign subjects while 
counsel address them, evidently impatient that the 
brief time allotted to them may end, that the papers in 
the case may be packed away, to be reopened and 
examined only when the little they have learned upon 
the argument shall have been utterly forgotten. 

It was, on the contrary, the habit of this great judge 
to labor most earnestly during the trial and upon the 
argument of causes; and again and again would he de- 
scend from the bench, especially when complicated 
machinery, or specimens illustrative of science, or 
models of vessels intended to develop the relations of 





colliding ships, have been before him, and by their 
close and repeated study so strive to understand the 
real points in controversy that counsel felt that they 
were addressing a judge deeply interested in the cause, 
determined to appreciate and apply their reasoning if 
sound ; and, thereafter, he would so instruct the jury 
or dispose of the case as to satisfy suitors and their 
counsels that he had mastered the controversy; and it 
was only in rare instances that an appeal or writ of 
error from his decisions was advised. Indeed, it is 
well known, and the most eminent judges of the na- 
tional courts have deemed it no disparagement of 
themselves to say,that so familiar had he become with 
the jurisprudence involved in the administration of 
the patent laws of this country; so thoroughly did he 
investigate questions of science and mechanics, and 
so sound a judgment was he known to form on these 
subjects, that his opinions concerning them were, by 
courts and counsel, accepted as of greater authority 
than those of any other judge; until finally, and for 
many years before the close of his labors at the cir- 
cuit, patentees felt that when he had judicially passed 
upon their rights they were substantially settled, and 
hence there came before him repeatedly, from distant 
points, cases involving the validity. of the most valu- 
able patents in the country, and to his decisions the 
parties generally submitted without appeal. 

On questions of admiralty and maritime law he came 
to be considered a great authority, and, indeed, he had 
so mastered the principles which underlie the admin- 
istration of almost every branch of the law, and was 
known to apply them so conscientiously to cases after 
he had carefully studied the facts involved, that the 
most eminent members of the American bar will unite 
in saying that, take him for all in all, he may be favor- 
ably compared with any magistrate, living or dead. 

For length and variety of judicial service, history 
affords scarcely a parallel in the life of any other man. 
Lord Mansfield became chief justice of England at the 
age of fifty-one, and at the age of eighty-three resigned 
his great office, after a career as orator, statesman and 
judge, which has made his name illustrious. If he, 
while chief justice, was, as member of the house of 
lords and of the cabinet, compelled to perform duties 
not devolved upon judges in this country, it should be 
borne in mind that, as chief justice of a court of com- 
mon law, he was, when sitting there, relieved from the 
study and administration of several most difficult 
branches of the law, which Judge Nelson was obliged, 
in his judicial place, to master and administer. And 
to proceed with the parallel, it was and is the opinion 
of many of our most thoughtful men, that if he, at a 
most critical and eventful period of our history, had 
been nominated to the highest office in the gift of our 
people, a terrible war might have been averted. He 
has never, when tried, been found wanting; and when 
the coolness and wisdom and deep insight of the diplo- 
matist were needed to deal with questions which 
involved not only the law of nations, but national 
honor, the solid sense of an honest secretary of state, 
approved by the patriotic will of the president, selected 
Judge Nelson as one of a high commission to compose 


4 a controversy which rankled in the hearts and dis- 


turbed the judgments of millions of people; and to this 
great and substantially last public duty of his life he 
brought to the solution of the questions involved so 
much of gentleness and courtesy, coupled with such 
sagacity and mental power, so much persuasiveness 
and learning, and such conscientious frankness, that 
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every British member of the commission yielded to 
him respect and confidence, and every American mem- 
ber admirution and reverence. 

Devoted to this great national service, he ceased to 
be thoughtful of his health, and a severe cold taken 
near its close for a time subjected him to painful con- 
sequences, from which he but slowly recovered. He is 
now and for some time past has been — in the erectness 
and carriage of his figure, in the clearness and strength 
of his intellect, in his cheerfulness— much as he was 
twenty years ago. There is a natural curiosity to learn 
what are the peculiarities of temper, of habits of life, 
of the few who have carried their ggeat labors with so 
firm a poise to the age of eighty years. In social inter- 
course he was ever gentle, courtly, genial, never de- 
scending to a familiarity which encouraged the slight- 
est disrespect; and never repelling that close inter- 
course of friendship, which yields to life its greatest 
joy. He was ever master of his appetites; and though 
not rejecting the food and the wine which strengthen 
the body and make glad the heart, he was sparing of 
the former, and with epicurean taste selected from 
the latter the most pure and delicate. In the court- 
room, he could execute an iron will with a mildness of 
expression and of language, back of which those who 
knew him well could read unalterable firmness. But 
whether on the bench or at the domestic fireside, in the 

J of fashion, at the banquet table, or upon long 
and wearisome travels, never was he forgetful of the 
rights of others, or of that true dignity and high 
breeding which awe and command the vulgar, and win 
the respect and admiration of the best of our race. 

It is a remarkable fact that, although comparatively 
few were associated with him, very many who have 
but slightly known him, regard him with feelings of 
affection. He formed his opinions of men slowly, and 
if unfavorable, rarely expressed them,and then not 
unkindly, but with gentleness. When Lord Mansfield 
resigned in 1788, and the bar desired to testify its ap- 
preciation of his character, it was thought wise not to 
call a meeting of the whole bar of England, as in that 
case it would have been necessary to call upon Sir 
John Scott, then attorney-general, to preside, who was 
supposed to be willing, as the phrase was, to ‘‘vilipend”’ 
him, and hence a meeting of the king’s bench bar was 
called, at which Erskine, long its recognized leader, 
presided. If it were practicable to call a meeting of 
the entire American bar upon this similar event in the 
life of Judge Nelson, it is safe to affirm that no emi- 
nent member of it, speaking from his heart, would fail 
to confirm all that had been said of him. All would 
testify to their respect and admiration for this great 
judge; all would unite in the hope that the evening of 
his life might be long and cheerful, undisturbed by in- 
firmity or cares, the fitting termination and reward of 
a judicial career, long, laborious and irreproachable. 


—-— - ome 


Hon. William Wirt Virgin, State reporter of Maine, 
has been appointed judge of the supreme court of that 
State, to succeed Judge Tapley whose term of office has 
expired. 

For the lovers of our “‘dumb relations’? we would 
state: In the case of a devise of property left in trust 
to provide for the support of domestic animals, the 
commissioner of internal revenue decides that there 
is no legacy or succession tax. This question was raised 
on the will of a lady in Boston who left property for 
the maintenance of a cat. 





COURT OF APPEALS ABSTRACT. 


COMMON CARRIER. 


To sustain an action against a common carrier for 
failing to deliver goods, the plaintiff must be the owner, 
or have some special interest in them. Prima facie 
the consignee is the owner. If the goods have been 
ordered of the consignor by the consignee, without 
stating in what way or manner they shal! be sent, but 
only where, the consignor has sufficient title to main- 
tain an action for them. Thompson v. Fargo. Opin- 
ion by Peckham, J. 


CORPORATION — RELEASE. 


The duty of making the annual report required 
by the act for the formation of corporations for man- 
ufacturing and mining purposes (§ 12, chap. 40, Laws 
of 1848) is devolved by that act upon the trustees of 
the corporations organized under it. The secretary 
of a company so organized, cannot subscribe to such 
report the names of the trustees, or verify it in any 
way to make it the act of the corporation, or a com- 
pliance with the statute, so as to relieve the trustees 
from this duty, or from the liability resulting from an 
omission to perform it. 

An assignment of a judgment against a corporation 
organized under this act carries with it the claim or 
debt upon which it was founded, and all rights and 
remedies for the recovery aud collection of such claim 
or debt, including the remedy given by the act against 
the trustees. A release, therefore, of one of the trus- 
tees, by the assignor, after the assignment, and after the 
releasee has notice of the transfer, will not operate to 
defeat the claim of the assignee. Bolen v. Crosby et al. 
Opinion by Allen, J. 

Where a release to one of several joint and several 
debtors has been executed, and those not parties to it 
claim the benefit thereof, the burden is apon them of 
showing that the instrument was such as barred an 
action against all. It will not be inferred for the pur- 
pose of reversing a judgment that the release is abso- 
lute and not a special and limited one, such as is 
authorized (chap. 257, Laws of 1835) to be given by one 
joint debtor without affecting the liability of the 
others. Rapallo, J., dissenting. Ib. 


HUSBAND AND WIFE — EVIDENCE. 


1. Where a bailee is instructed by a bailor not to 
deliver his property to any person, except upon his writ- 
ten order, a delivery to the bailor’s wife without such 
order, is not equivalent to a delivery to the husband 
and does not discharge the bailee from liability. 

At common law the husband could assert a right to all 
personal property rightfully acquired by the wife, and 
to all of which she possessed herself by his authority 
or with his co-operation, but she had no power to 
thrust such possession upon him by her own wrong 
without his sanction, or to make him responsible for it 
against his will and without his knowledge. A 
delivery of property to her without his assent would 
neither create a direct liability on his part to the party 
delivering, nor would it discharge the latter from a 
previously existing liability to the husband. The 
liability of the husband to be sued jointly with the 
wife, for personal property taken and wrongfully 
converted by her, prior to or during coverture, did 
not rest upon the ground that, in contemplation of 
law, he was guilty of the taking or conversion, but 





resulted from the incapacity of the wife to be sued 
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without her husband. A married woman alone might 
be guilty of conversion. Although where a wife has 
obtained possession of the husband’s property from his 
bailee by a fraud, the bailee could maintain an action 
against both husband and wife for the wrong, that is 
not a defense to and will not bar a recovery by him 
against the bailee. A liability of a plaintiff jointly with 
another cannot be set up asa bar toaclaim due him 
individually, nor can a conditional or defeasible lia- 
bility bar one which is absolute and unconditional. 
(The authorities as to the extent and nature of the 
busband’s liability at common law for the acts of the 
wife, collated and discussed.) Kuwing v. Manly et al. 
Opinion by Rapallo, J. 

2. For the purpose of proving the genuineness of a 
signature against a party to be charged thereby, it is 
not competent to prove that the signature is not ina 
simulated handwriting. Ib. 

NEGLIGENCE. 

Railroad company .— Plaintiff attempted to get upon 
one of defendant’s cars while slowly passing a station 
where he had bought a ticket. The platform and steps 
of the car were full, so that he could only get upon the 
lower step. A jerk of the cars threw him off, but he 
held on to the iron rod and ran along by the car, striv- 
ing to recover his position upon the step, although the 
speed of the train was increasing, until he was struck 
by a platform near the track and injured. Held, that 
there was such contributory negligence on the part of 
plaintiff as justified a nonsuit, and that the facts that 
some one upon the train called out the station, that 
others were also getting upon the train, and that plain- 
tiff himself and others had got on and off at this station 
when trains were in motion, did not justify plaintiff in 
persisting in getting on the cars, when thrown from 
the step, without regarding objects near the track. 
Church, Ch. J., dissenting. Phillips v. Rensselaer & 
Saratoga R.R. Co. Opinion by Grover, J. 


——_.4>e+—___—__ 


GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS. 
Opryions FILed DecemBER, 1872. 


CONTRACTS. 


1. Executory Contracits— Bankers and Brokers— 
* Calls”*°— Acceptance.— This suit is brought upon a 
contract made by defendant, entitling ‘‘ the bearer ”’ to 
call for $20,000 gold in one week from its date, Septem- 
ber 20th, at 138 1-2 per cent. This contract is generally 
known as a ‘“‘call.’’ Thedefendants became the holder 
of the contract, and it does not appear that they ever 
made a call. On the twenty-fourth plaintiff stated to 
defendants that he was ready to deliver the gold, but 
they said they did not care for it that day, buf would 
take it next day. A similar postponement took place 
on each day till the twenty-seveuth (the last day), when 
defendants declined to take the gold. Held, that 
plaintiff was properly nonsuited below. They never 
entered into any absolute executory agreement for the 
purchase. They were the mere holders of the “ option” 
for its purchase, and treated with the plaintiff solely 
on that basis, and although it may be inferred from 
the testimony that they signified their unqualified 
desire to take the gold and made the “ call’’ therefor 
contemplated, their failure to complete such purchase 





constituted no breach of any agreement to buy, and was 
but a renunciation of their right of effecting the pur- 
chase. Indulgence granted from day to day to either 
party, in consummating a transaction, furnished no 
consideration upon which a new obligation could be 
predicated, but was a mere recognition and continu- 
ance of pre-existing relations and obligations. Even 
if, under the circumstances, there was any such mutual 
understanding as could be construed into an original 
agreement of sale and purchase, it was still obnoxious 
to the provisions of the statute of frauds, from not 
being in writing. It is only upon the treatment of the 
sale of gold, as one for a commodity, that an agreement 
to pay 138 1-2 per hundred could be upheld. To en- 
force payment for money, of more than its par value, 
or lawful interest for its forbearance, would be to give 
effect to an usurious exaction, which would find no aid 
or countenance from any court. The defendants, 
under the circumstances of this case, in no respect 
became liable to any of the obligations of purchasers 
of the gold in question, and the refusal to accept it 
imposed no pecuniary responsibility upon them. Ris- 
ton v. Goblet et als. Opinion by Robinson, J. 

Also, see Statute of Frauds and Specific Performance. 


See Defenses. 
COUNTERCLAIM. 


1. Counterclaim in justice’s courts against decedent's 
estates.—Action brought to recover for goods sold by 
plaintiff’s testator in his life-time to the defendant. 
Defendant admits plaintiff’s claim, but sets up coun- 
terclaim for taxes paid after testator’s death, but by 
his directions. Plaintiff objects to the vounterclaim 
on the ground that, as it did not exist at the time of 
testator’s death, it could not be set up in a justice’s 
court. Held, that the set-off must not only exist at 
the time of the testator’s death, but must belong to 
the defendant. The testator’s authority to pay the 
taxes, given in testator’s life-time, was revoked by his 
death, the defendant being nothing more than testa- 
tor’s agent for this purpose; and, no demand having 
existed in favor of defendant at testator’s death, the 
counterclaim must be disallowed. Gregory v. Sand- 
ford. Opinion by Van Brunt, J. 

Also, see Notes and Bills. 


DAMAGES. See Evidence and Denwrrage. 
DEFENSES. 

1. Frivolous defenses: non-joinder of parties: Lia- 
bility of trustees in manufacturing companies under act 
of 1848.— This action is founded upon a claim by plain- 
tiff as creditor of a corporation formed under the gen- 
eral manufacturing act of 1848, against the defendants, 
as trustees, for neglect to make, file and publish the 
yearly report required by the twelfth section of that 
act. The order appealed adjudged the third, fifth and 
sixth defenses interposed by the answers of the defend- 
ants frivolous, and gave judgment against them 
accordingly. The third defense was, that the in- 
debtedness of the company was secured by mort- 
gage, and the fifth set up the existence of the same 
mortgage, with the further allegation that the 
plaintiff had not exhausted his remedy against 
the company, or recovered judgment on his claim 
against it. The sixth defense was, that during 
the time of the alleged default of the defendants, 
as trustees, to comply with the provisions of the stat- 
ute, ‘‘one L. D. Fredericks was also a trustee of said 
company, and should be made a party defendant n 
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this action.” Held, that as to the third and fifth | thereof to Joslyn & Co., to be due him from the de- 
defenses no considerations were presented in their | fendant Wheeler. The complaint alleges the assign- 


support, on the argument, and they were manifestly 
frivolous. As to the sixth defense: The defense of 
non-joinder of a co-contractor may be interposed in an 
action upon contract, but it is a mere dilatory plea, in 
which great strictness is exacted, requiring the presen- 
tation of every material fact essential to such a defense. 
It must truly disclose all of such co-contractors jointly 
liable with the defendant, and neither more nor less, in 
order that on amendment, no such objection as to par- 
ties may again arise. It must aver that the person 
alleged to be omitted asa necessary defendant is living, 
and must leave nothing to intendment. Even a com- 
plaint, by which it appears there was another joint 
contractor in respect to the debt sued on, where it does 
not appear affirmatively that he was living. when the 
action was commenced, is not liable to demurrer, for 
defect of parties. In Taylor v. Richards, 9 Bos. 679, 
the answer, while not alleging that the persons claimed 
to be liable with the defendant were living, yet stated 
they all resided in the city of New York, and the court 
held the averment sufficient. Nothing of that charac- 
ter appears in this sixth statement of a defense. Nor 
is there any suggestion of any matter of fact import- 
ing that Fredericks was still living, in the mere legal 
conclusion that “he should be made a party defend- 
ant.” Besides, although this statute makes the default- 
ing trustees “‘ jointly and severally liable’’ for the debts 
of the company, such liability does not arise upon con- 
tract, but by way of penalty, for the omission of a duty 
imposed by statute, and being ex delicto, a defense by 
way of abatement for non-joinder of others, equally 
guilty, furnishes no ground of defense, especially as no 
benefit could accrue to the defendants sued from such 
rejoinder, though any right to contribution from the 
other wrong-doers as co-defendants, or otherwise, as 
none such exists. In Andrews v. Murray, 33 Barb. 354, 
it was expressly held by the general term of the supreme 
court of this district, that a trustee (defendant) of 
such a corporation, liable for a similar default, had no 
such right of contribution against a co-trustee. So 
that the liability of the trustees being as wrong-doers, 
as in respect to all other torts, “joint and several,” a 
non-joinder of some of them in an action brought 
therefor constitutes no defense. 

The order appealed from was also in this respect cor- 
rect, and should be affirmed with costs. Strong v. 
Sproul, etc. Opinion by Robinson, J. 

DEMURRAGE. 


There can be no recovery for demurruge without an 
express agreement, although there may be an action 
for damages for improper detention even when there is 
no agreement for demurrage. The burden of showing 
the improper detention, that is, that it was unnecessa- 
rily caused by the defendant, is on the plaintiff. See 
Johnson v. Bemis, 6 Albany Law Journal; Russell 
v. The Wilksbarre Coal and Iron Company. Opinion 
by J. F. Daly, J. 

DEMURRER. 


The facts of this case are sufficiently stated in the 
opinion at special term of Robinson, J., as follows: 

The demurrer taken by the defendant Butter- 
field must be sustained on the ground that the com- 
plaint does not state facts sufficient to constitute any 
cause of action againsthim. His liability to the plain- 
tiff can only arise through breach of his warranty of 
title to the debt of $160,000 asserted in his assignment 











ment to him by Joslyn of this debt, and of Butterfield’s 
warranty as collateral for a debt of $26,745.60 due him 
by Joslyn & Co. He fails to assert any breach of But- 
terfield’s warranty, but simply alleges that Wheeler 
refused to pay the debt, on the ground, as he claims, 
that the same was included in the accounts of certain 
transactions theretofore had between Butterfield, Jos- 
lyn, Bostwick and himself, and were embraced in a set- 
tlement of such transactions, and that in such settle- 
ment his debt to Butterfield was paid and discharged, 
“all of which the said Butterfield denies.”’ Joslyn & 
Bostwick, as well as Wheeler, are made parties, and 
the complaint prays for an accounting in respect to 
such transactions, to determine whether Wheeler’s debt 
had been paid, when, and to whom; and that he may 
recover the debt of $160,000, and interest. This pre- 
sents no case for involving Butterfield in such a con- 
troversy. If he is at all liable on his warranty, or for 
collecting moneys that he had already assigned, he can 
only be made so in an action founded on his express or 
implied agreement whenever his breach of contract is 
alleged with legal precision, and the fact that he has, 
to any and what extent, so interfered with the rights 
of his assignee and broken his agreement, is one rest- 
ing in the simple proof what he had done on any such 
alleged settlement, and in what manner he had im- 
paired the integrity of the claim against Wheeler. 

The trial uf the question involves the taking of no 
account, but is one of fact, as to which he has a right 
to trial by jury, of which he cannot be deprived by 
being involved in the quasi equitable case for an ac- 
counting sought to be made by the complainant. 

No equitable remedy upon or in respect to his legal 
obligation can be enforced against him. No claim at 
law is asserted against him, nor is any case for the 
interposition of a court of equity presented, rendering 
it proper or necessary for him to be subjected to its 
jurisdiction in respect to the matter of discovery 
sought hy the complaint as to the precise amount of 
Wheeler’s liability, and when and to whom it was paid, 
adjusted or settled. The case stated would not, under 
the former practice, have furnished ground for a bill 
of discovery of the matters the plaintiff seeks to have 
ascertained and determin®d, and under the Code 
(§ 398), the bill of discovery being abolished, he has no 
standing in court for any relief against the defendant 
Butterfield. 

The General Term now affirms the order made by 
Judge Robinson, dismissing the complaint for the rea- 
sons given by the learned judge. Camblos v. Butier- 
field. Opinion by Daly, C. J. 

(To be continued.) 


—+2-+——_. 
DIGEST OF RECENT AMERICAN DECISIONS.* 


COMMON CARRIER. 

1. The United States statutes of 1851, chapter 43, 
exempting the owners and charterers of vessels from 
responsibility for losses arising from accidental fires, 
does not apply tv expressmen or other common carriers 
who avail themselves of steamboats and other vessels 
for the transportation of packages in the fulfillment of 
contracts under which they assume the common-law 
liability. Ib. 

2. Where a common carrier by water, after landing 


* From vol. 6, Am. Rep. 








oe eee «th eo. @ wo ot eo ot oe. oo 


y oO 


THE ALBANY LAW JOURNAL. 








goods at the wharf in the city to which they are con- 
signed, voluntarily assumes the delivery of them to 
the consignee at his place of business, no lien for car- 
tage arises. Richardson v. Rich et al., 210. 

3. Goods were taken from a common carrier under 
an attachment against a person not the owner. Held, 
no defense to an action by the owner for breach of 
contract to deliver the goods. Edwards v. W hite Line 
Transit Company, 213. 

4. A special contract for the transportation of live 
stock provided that the carrier, a railroad company, 
should be released from “any and all claims which 
may or might arise for damage or injury to said stock 
while in the cars of said company, or for delay in its 
carriage, or for escape thereof from the cars, and gene- 
rally from all claims relating thereto, except such as 
may arise from the gross negligence or default of the 
agents or officers of the said company acting in the 
discharge of their several official duties.’’ In an action 
for damages to the stock occasioned during transporta- 
tion, held (1) that the effect of the contract was to im- 
pose on the plaintiff the burden of proving, not merely 
that the live stock was injured and damaged by acci- 
dent and delay occurring in the transportation, but 
also that these were caused by the gross negligence of 
the defendant’s agents; and, (2) that proof that some 
of the stock were injured and lost by accidents on the 
railroad while in the course of transportation, that 
considerable delays occurred in carrying the cattle, 
and that they were damaged and lessened in weight 
and value from this cause, did not raise the presump- 
tion of negligence or default on the part of the agents 
of the railroad company within the meaning of the 
contract. Bankard v. Baltimore & Ohio R. R. Co., 821. 

5. Where flour was brought to Ogdensburg by the 
Northern Transportation Company, consigned to the 
plaintiffs at Concord, N. H., and to go over the North- 
ern Railroad, and was deposited in a store-house under 
the general control of the transportation company, 
and, according to the course of business there for six 
or seven years, a clerk of that company forwarded to 
plaintiffs a way-bill marked ‘‘ duplicate,’”’ headed 
“Northern Railroad Company,” and dated at ‘‘ Og- 
densburg depot,” but signed by no one, reciting that 
the railroad company had received of the transporta- 
tion company the flour in question, and promising to 
deliver it to the consignees, subject to charges as speci- 
fied; and at the same time sent to the Northern Rail- 
road Company a duplicate of such way-bill, which 
was entered by them in their books, after which orders 
and applications respecting the freight were addressed 
by the consignees to the railroad company, and were 
acted upon by its agents; and a loss by fire occurred 
before the flour was removed by the railroad company 
from Ogdensburg, it was held, that defendants, the 
trustees of the railroad, were liable, as common car- 
riers, for the loss. Baater v. Wheeler, 434, and note, 


6. When goods are delivered to a transportation 
company to be transported over its route, and over 
several railroads, to the place of its destination, the 
companies having associated and formed a continuous 


line, an intermediate company is liable for the loss of 7 


goods happening upon its part of the line. Ib. 

7. When several distinct corporations associate to- 
gether and form a continuous line of common carriers, 
each being empowered to contract for freight and pas- 
sengers for the whole line, and to receive pay for the 
same, which is to be divided in prescribed proportions, 





they are jointly liable for losses or injuries upon any 
part of the line. Ib. 

8. When a contract is made in one State to transport 
goods over a line extending through two or more States 
and the goods are lost, the rights of the parties will be 
governed by the laws of the State where the loss hap- 
pened. Ib. 

9. When common carriers by water, in their bill of 
lading made at Toledo, Ohio, stipulate to deliver goods 
to consignees at Concord, N. H., the dangers of navi- 
gation, fire and collisions on the lakes and rivers and 
the Welland canal excepted, it was held, that this limita- 
tion did not extend to losses by fire on the railroads. Ib. 

10. Where the trustees, under a second mortgage of 
a railroad, have taken possession of it, and have after- 
ward, by a bill in equity, obtained a decree of fore- 
closure, with a provision for a sale of the railroad in 
accordance with the power conferred by the mortgage, 
and have themselves become the purchasers, as they 
were authorized to do by the decree, and to hold the 
property in trust for the bondholders, and they con- 
tinued to keep possession of the railroad, and operate 
it as such trustees, it was held, that they were liable as 
common carriers for the loss of goods received for 


transportation. Ib. 
CONSPIRACY. 


1. In an action on_ the case, grounded on an alleged 


‘conspiracy by the defendants to injure the plaintiff, 


he cannot recover unless there is evidence that he 
sustained actual damage. The fact of conspiracy is 
simply matter of aggravation, and should be proved in 
order to entitle the plaintiff to recover in one action 
against several. Kimball v. Harmon, 340. 

2. In an action on the case, alleging that the defend- 
ants combined and conspired together to defeat the 
right of plaintiff to receive and possess a certain lot of 
bedsteads which he had purchased of one of the de- 
fendants, he is not entitled to recover damages against 
such defendant for breach of the contract of sale. Ib. 


CONSTITUTIONAL LAW. 

1. By an exercise of the right of eminent domain 
the legislature may confer upon a city the power to 
acquire absolute title to land for a public park, on 
compensation made to the owners, but the city holding 
the land in trust for the public cannot convey it with- 
out legislative sanction; and an act of the legislature 
authorizing such conveyance is valid, unless it operates 
to divest the lien of bonds for the payment of which 
the land is pledged, in which case it is unconstitutional 
and void as impairing the obligation of contracts. 
The Brooklyn Park Commissioners v. Armstrong, 70. 

2. By a general law of Massachusetts, it was declared 
that every act of incorporation thereaftér passed should 
“atall times be subject to amendment, alteration or 
repeal, at the pleasure of the legislature.”” Subsequently 
a water-power company obtained a charter, with the 
privilege of erecting a dam across the Connecticut 
river, upon payment of damages to fishowners. The 
dam was accordingly erected, and several years after- 
ward the legislature passed an act compelling the own- 
ers of the dam to make and maintain a suitable fish-way. 

Held, that this act was constitutional, there being no 
express provision in the charter allowing the company 
to maintain adam without a fish-way. Commissioners 
on Island Fisheries v. Holyoke Water-power Com- 
pany, 247. 

8. An act of a State legislature, providing that ‘no 
* * * Chinese shall be permitted to give evidence in 
favor of, or against, any white man,”’ is not in conflict 
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with the fourteenth amendment of the United States 
constitution. People v. Brady, 604. 

4. The State legiqglatures have the power to regulate 
the competency of witnesses, and the production of 
evidence in State courts, notwithstanding the four- 
teenth amendment of the constitution of the United 
States. Ib. 

5. An inferior court was established by an act of the 
legislature of an insurgent State during the rebellion; 
after the suppression of the rebellion a judge was 
elected for six years, and his election was ratified by 
the legislature. The legislature afterward, and before 
the expiration of the six years, abolished the court. 
Held, that the act was never a valid law ; that the leg- 
islature had the constitutional right to abolish the 
court; and that, thereafter, the judge had no claim to 
the salary. Perkins, treasurer, v. Corbin, judge, etc., 
598. 

CONTRACT. 

1. Where a contract is entire, and one party is willing 
to complete the performance, and is not in default, no 
promise can be implied on his part to compensate the 
other party for part performance, although the con- 
tract itself is void by the statute of frauds. Galvin v. 
Prentice, 58. 

2. In an action upon a written contract for the sale 
of hogs, to be delivered at W. at the option of H., by 
giving ten days’”’ notice at any time in June, held, 
that the contract obliged defendant to make the deliv- 
ery during the month specified, without notice. Will- 
mering v. Gaughey, 673. 

3.-An obligation in writing to pay a specified sum of 
money on a day certain, in coin, or cotton at twenty 
cents per pound, at the option of the promisor, 
becomes absolute to pay coin, unless a tender of the 
cotton is made when due. A like obligation, when at 
the option of the creditor, does not require of him an 
election and notice in order to maintain his action to 
recover the coin. Russell v. McCormick, 707. 


CONTRIBUTORY NEGLIGENCE. 

1. The plaintiff, an infant four years and seven 
months old, while returning unattended from school, 
was run over by defendant in the public street. In an 
action to recover for the injuries, held, that it was for 
the jury to determine whether or not plaintiff's parents 
were guilty of negligence in permitting him to be in 
the street alone. Lynch v. Smith, 188, and note, 191. 

2. In such action the opinion of plaintiff’s school- 
teacher as to his capacity is admissible. Ib. 

3. When an infant is in the streets, without negli- 
gence on the part of himself or parents, he is bound to 
use only such reasonable care as he is capable of, though 
of less degree than adults would be bound to use under 
the circumstances. Ib. 

EXPRESS COMPANY. 

Where an express company receives a draft for col- 
lection, with instructions to return it at once if not 
paid, and on demand of the drawee, he refuses to pay 
it until certain explanations are received from the 
drawer, whereupon the company consent to wait until 
the drawee can communicate with the drawer, and 
he, receiving satisfactory explanations, is ready to 
pay, and remains so two days without renewed 
demand from the company, but on the fourth day 
(the third being Sunday) he becomes insolvent, the 
company is responsible for the loss occurring to the 
drawer. Whitney v. Merchants’ Union Express Com- 
pany, 207. (Mass.) 
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LANDLORD AND TENANT. 


Plaintiff occupied the lower portion of a house, and 
another tenant the upper portion. The roof and 
upper story having been destroyed by fire, in an action 
by plaintiff against the landlord, the judge charged the 
jury that it was the landlord’s duty to proceed with 
diligence, after the fire, to put on the roof, and .that 
he was liable for damages to plaintiff caused by delay. 

Held error, there being no express covenant to repair, 
and the maxim, sic utere tuo, etc., not applying. Doupe 
v. Genin, 47 (N.Y.) 


PARENT AND CHILD. 


1. There is nolegal obligation on a parent to main- 
tain his minor child independent of statutory enact- 
ment. Kelly v. Davis, 499. (N. H.) 

2. A parent cannot be charged for necessaries fur- 
nished by a stranger to his minor child, except upon a 
promise to pay for them. Such promise is not to be 
implied from mere moral obligation, nor from the 
statutes providing for the re-imbursement of towus; 
but the jury, in finding a promise, are to take into con- 
sideration all the circumstances connected with the 
parent’s neglect, as indicating his intention, views 
and purposes with regard to the wants of his child. Ib. 


RAILROAD COMPANY. 

1. A passenger riding on the Erie railway, a railroad 
corporation created by the laws of New York, upon a 
ticket entitling him to a passage between twu stations, 
both situate in New York, was injured in consequence 
of an accident on a portion of the railway which runs 
through Pennsylvania. 

Held, that the contract of carriage was made with 
reference to the laws of New York, and that a statute 
of Pennsylvania, limiting the amount of recovery in 
similar cases, had no effect upon the damages recover- 
able in this case. Dyke v. Erie Railway Co., 43. (N. Y.) 

2. Where a railway corporation takes possession of 
premises, under the right of eminent domain for rail- 
road purposes, the occupation of buildings upon the 
premises, for the general purposes of trade and me- 
chanical or manufacturing purposes by lessees of the 
corporation, is a conversion of the premises from the 
corporate purposes, and a writ of entry will lie against 
the corporation by the original owners, in which they - 
are entitled to judgment establishing their title as 
owners in fee, subject to the valid easement of the cor- 
poration, and for damages or mesne profits for the 
wrongful use of the premises. Proprietors v. Nashua, 
etc., Railroad Company, 181. (Mass.) 
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DECISIONS OF COMMISSION OF APPEALS. 

The commissions of appeals convened on Tuesday, 
and announced the following decisions. The calendar 
was taken up on Thursday. Judgments affirmed, with 
costs: Noe, adm’x, v. Christie, Clark v. Crego, Colt v. 
Bransddorf, Schuyler v. Smith, McKeon v. See, Ches- 
brough v. Riley, Chesbrough v. Wright, Johnson v. 
Zinc, Russell v. Metropolitan Ins. Co., The Whitehall 
Trans. Co. v. The New Jersey Steamboat Co., Van 
Dusen v. Sweet, Allaback v. Utt, People ex rel. Bristol 
v. Nichols, Wheeler v. Buckman, Jaycox v. Caldwell, 
Deal v. Maxwell, Abbe v. Eaton, Palmer v. Holland, 
People ex rel. Oneida Valley Bank v. Supervisors of 
Madison Co., Gray v. Durland, Diveny v. City of El- 
mira, Van Valkenburgh v. Lenox Fire Ins. Co., Mc- 
Cready v. Thorn, Urban v. Guthrie, Scott v. Grand 
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Trunk Railway Co., Taylor v. Grand Trunk Railway 
Co., Mason v. Grand Trunk Railway Co., Townsend v. 
Hayt, Losee v. Clute, Loeschigk v. Hatfield, Taylor v. 
Remington, Shipman v. Williams, Amory v. Wood. 

Judgments affirmed by default, with costs: Shafer 
». Guest, Adee v. Demorest, Cuba National Bank v. 
Martin, Meriden Britannia Co. v. Leland. 

Judgment and order affirmed, with costs: Orchard 
v. Bininger. 

Order affirmed, with costs: People ex rel. Otsego 
Co. Bank v. Supervisors of Otsego Co., People ex rel. 
Bank of Cooperstown v. Supervisors of Otsego Co., 
People ex rel. Worthington Bank v. Supervisors of 
Otsego Co., People ex rel. Central Bank of Cherry 
Valley v. Supervisors of Otsego Co., Voorhies v. Mc- 
Cartney. 

Judgment reversed and new trial granted, costs to 
abide the event: Yale v. Mills, Whittaker v. Eighth 
Avenue Railroad Company, Waddell v. Darling, Clo- 
thier v. Adriance, Mechanics’ and Traders’ Bank of 
Jersey City v. Dakin, Groff v. Morehouse. 

Judgment affirmed, with costs to the respondent in 
each appeal: Struthers v. Pearce. 

Order of general term affirmed and judgment abso- 
lute ordered against the defendant, with costs: Betts 
v. June. 

Order reversed and judgment ordered for plaintiff 
upon the verdict, with costs: Foot v. Marsh, Groat v. 
Gile. 

Order reversed and judgment upon report of referee 
affirmed, with costs: Sheldon v. Sheldon. 

Order reversed and judgment entered upon the ver- 
dict affirmed, with costs: Losee v. Bullard. 

Order of general term entered and judgment ordered 
for plaintiff upon the verdict, with costs: Nors v. Stan- 
ton. 

Judgment reversed and new trial ordered, without 
costs of appeal to this court to either party: Jones v. 
Butler. 

Order affirmed and judgment absolute ordered 
against the plaintiff, with costs: Jones v. Fireman’s 
Fund Ins. Co., Wetmore v. Truslow, Dillaye v. Com- 
mercial Bank of Whitehall, Mitchell v. Bartlett, Unger 
v. Forty-second street and Grand street Ferry R. R. Co., 
Buffalo, N. Y. and Erie R. R. Co. v. Stevens. 

Order affirmed and judgment absolute ordered 
against the defendants, with costs: Snelling v. How- 
ard, Southworth v. Scofield. 

Judgment reversed and new trial ordered, unless 
plaintiff shall, within twenty days after notice of filing 
the remittitur, consent to reduce the damages to four- 
fifths of $581 18-100, and interest thereon from June 20, 
1865, in which event judgment affirmed as thus modi- 
fied, neither party to have costs to this court: Alex- 
andre v. Sun Mutual Insurance Company. 

Appeal dismissed with costs: People ex rel. Lee v. 
Lynon. 

Order of general term as to Ashton reversed and 
judgment for defendant upon report of referee affirmed 
as to him, with costs: White v. Ashton. 

Judgment reversed by default and new trial ordered, 
costs to abide event: Douglass Axe Manufacturing 
Co. v. Weed. 

Re-argument ordered: In the matter of Nichols v. 
Wells, Hatfield v. Sneden, Hoard v. Peck, People ex 
rel. Curtis v. Common Council of Rochester. These 
causes are ordered to be placed upon the present 
calendar of the commission, and are set down to be 
heard on Wednesday of the second week. 





JUDGE HUNT AND THE COMMISSION OF 
APPEALS. 


In the commission of appeals on Tuesday, upon the 
withdrawal of Judge Ward Hunt from the bench, Chief 
Commissioner Lott addressed him as follows: 


Judge Hunt: It has been known to your associates 
in the commission, for some time, that your official 
relations with them would close with the present term, 
after the decisions just handed down and rendered, 
and we cannot permit the occasion to pass without an 
expression of our high appreciation of your services, 
and of the uniform courtesy and kindness that has 
characterized your intercourse with us. 

Your opinions, published in the reports, bear evi- 
dence that the conclusions reached by you in the cases 
in which they were written, were the result of a care- 
ful examination and full consideration, and we know 
that your concurrence in a dissent from opinions writ- 
ten by your associates was expressed after carefully 
investigating the questions involved, and that your 
long judicial experience in the court of last resort has 
greatly aided them in their examinations. We conse- 
quently appreciate the loss we will sustain by being 
deprived of that experience and valuable aid. 

It is, however, very gratifying for us to know that 
while your official relations with us are terminated, 
you are to assume new judicial duties as a member of 
the supreme court of the United States, and that the 
public will have the benefit of your services. That 
gratification is increased by the knowledge of the fact 
that the place made vacant by the resignation of a very 
eminent and highly distinguished and esteemed jurist, 
who is a resident of this State, is to be filled by another 
of its citizens of great legal learning, long judicial ex- 
perience and inflexible integrity. 

May you long live to discharge the duties of your 
new and responsible office, and God bless you. 

Judge Hunt replied as follows: 

This expression of kind feeling on the part of my 
associates is most gratifying. During the period of 
my judicial service I have uniformly received from 
my associates kindness and attention, and from the 
members of the bar respect beyond my desert. It was 
my fortune to succeed in this court that great and 
good man, Judge Denio. His praises are in the mouths 
of all men. A life-long and intimate acquaintance 
enables me to concur most heartily in every eulogy. 

It is now my fortune to succeed, in another tribunal, 
another great and good man. For a period of nearly 
fifty years has Judge Nelson held high judicial office, 
a period, I think, unparalleled in the history of the 
civilized world. Lord Elden held office for twenty- 
seven years, Mansfield for thirty-two years, Hard- 
wicke for twenty-three years. In the court which 
Judge Nelson now leaves, Marshal served for thirty- 
five years, Taney for thirty-eight, and Story for thirty- 
four years. During his judicial service the integrity, 
ability and impartiality of Judge Nelson have been 
uniform. It is my pride to concur in the eulogies 
upon him. While I unite most heartily in these well- 
deserved encomiums, and most fully in those contained 
in Mr. Stoughton’s published letter, I must express 
my dissent from one idea there put forth. 

I cannot believe that Judge Nelson owed his emi- 
nence to the fact that he was appointed to office rather 
than elected by the people. I cannot assent to the sug- 
gestion that under an elective judiciary the bench of 
New York has degenerated. Bronson, Gardner, Jewett, 
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Ruggles, Denio, passing by the living, were equal to 
any judges that ever occupied the bench of this State. 
Great as is my respect for Spencer, Kent and Savage, [ 
cannot believe they were the superiors of those I have 
named. 

A service of seven years in the highest court in this 
State enables me to speak with some confidence of the 
character of its judges During that period I have 
never known a cause to be decided except as the judges 
honestly believed to be right; nor have I ever known 
any one judge to give his vote except in accordance 
with his convictions of justice and duty. The present 
judges of both branches will fully maintain the high 
character of this court. 

I go, sir, to a new and untried field. I shall hope to 
bring no discredit upon the court I leave. I shali ever 
look with pleasure upon the time spent in this court, 
and to all its members I tender my best wishes for 
their welfare here and hereafter. 


+ 
Tor 


SIC UTERE TUO UT ALIENUM NON L2ZEIDAS. 


To the Editor of the Albany Law Journal: 

In Rowe v. Smith, 45 N. Y. 233, the action being 
** founded upon a violation of the duty imposed upon 
the owner of domestic animals to keep them from 
straying upon and injuring the premises of another,” 
the learned court says: ‘“‘The maxim sic utere, eto., 
suggests the ground of obligation in such case.”’ 

In The Auburn & Cato Plank Road Co. v. Douglass, 
9N. Y. 444, the court says of this maxim, that it ‘‘is 
iterated and reiterated in our books, and yet there is 
scarcely an aphorism known to the law, the true appli- 
cation of which is more vague and undefined.”’ 

That the maxim does not suggest the ground of 
obligation in the case first cited, stares out in the fact 
that the owner of estrays is not using them in their 
act of straying. 

Happily Rowe v. Smith did not turn upon the appli- 
cation of this maxim. 

In the case cited from 9 N. Y., the court (S. L. 
Selden) says: ‘‘ While therefore sic utere tuo, etc., 
may be a very good moral precept, it is utterly useless 
as a legal maxim. It determines no right; it defines 
no obligation.”’ 

The answer to this is, that the maxim is a common- 
law maxim, and there is no judicial name, and proba- 
bly never will be, however clear and venerable, which 
can so get “‘ the start of the unbounded world,”’ as to 
explode any common-law maxim for legal uselessness. 

But the maxim is so neighborly and unimpeachable 
in its ordinary social aspects—so taking in its moral 
summary —that it has been squired into extra legal 
duty, and and has fainted somewhat under the loads 
of armor that have too conveniently been put upon it. 
It is somewhat amusing that the learned judge re- 
ferred to, with his usual clearness and force, illustrates 
the value and distinguishes the application of the 
maxim in the same opinion in which he denounces its 
legal inutility. 

The maxim is indispensable in the place where it be- 
longs, and that is in case of concurrent rights, whether 
equal or different in degree, in respect to the same 
property. Here the maxim is the boundary, and does 
determine the right and define the obligation of the 
parties, as between each other, in the use of their 
respective estates. And any definition of such use, 
given the common legality of the respective interests, 
would necessarily be resolvable into the language of 








this maxim. Each can use; neither can obstruct the 
other within the pale of his proper light. That is sic 


utere, etc. See, also, Fisher v. Clark, 41 Barb. 332. 
B. W. H. 
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A COURT OF ERRORS IN CRIMINAL CASES. 
New York, January 8, 1872. 
To the Editor of the Albany Law Journal: 

It has been suggested, as a measure of law reform, 
that, in capital cases, appeals should lie directly to the 
court of appeals. Permit me to suggest a measure 
which, in my opinion, would be an improvement in 
many respects. It is the creation of a new court, to 
be called “‘The Court of Errors in Criminal Cases,’’ or 
by some other appropriate title, and to have exclusive 
appellate jurisdiction in cases of felony; that is, it 
should have all the appellate jurisdiction in such cases 
now possessed by the court of appeals and by the gen- 
eral term of the supreme court. It might be com- 
posed of three or five judges, and should be in point 
of dignity on a level with the court of appeals. 

The advantages of this plan would be, as I conceive: 

1. A speedy review of convictions by the court of 
last resort, which is conceded on all hands to be a 
great desideratum. 

2. The relief of the calendar of the court of appeals. 
The need of this is proved by the existence of the com- 
mission of appeals. I suppose this rather anomalous 
court is not to be a permanent institution, and that it 
is very doubtful whether the court of appeals alone 
and unaided can keep up with its work. 

8. The “division of iabor;’’ that is, an arrangement 
by which one body of judges of the highest rank 
should be occupied solely with questions relating to 
criminal law, while another larger body should be 
devoted entirely to civil cases. This might fairly be 
expected to give the law a more scientific character 
and greater certainty. The multiplicity of subjects 
which the court of appeals is required to consider is so 
vast that it would not be strange if it should be led 
into some ill-considered decisions. Whatever dimin- 
ishes in any degree this danger must be of great benefit 
to the community. 

I think the foregoing suggestions are at least worthy 
of discussion and of consideration by the constitu- 
tional commission. 8. H. 

——- eo  ——— 
LEGAL NEWS. 

Judge Ward Hunt left during the week for Wash- 
ington, to take his place on the bench of the supreme 
court. 

Lerdo de Tejoda, the new president of Mexico, is a 
lawyer, forty-five years of age, posesses great energy 
and courage, and is also notably eloquent as an orator. 

The following appointments for the office of United 
States attorney for the southern district of New 
York, have been confirmed by Attorney-General Wil- 
liams: Thomas Simons, A. H. Purdy, John A. Good- 
lett, R. M. Sherman. Willet D. Enike, Jr., Henry Down, 
N. P. Hayes and W. HB. Hartley. 

About seventy of the most distinguished members 
of the bar of the supreme court of the United States 
have addressed a letter to ex-associate Justice Nei- 
son, expressive of their deep regret that they are com- 
pelled to part with him, paying high compliment to his 
learning, sagacity, impartiality and integrity as a jus- 
tice. 
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MUNICIPAL CORPORATIONS AND SLIPPERY 
SIDEWALKS. 


Notwithstanding the decision of the supreme 
court of Michigan, in Detroit v. Blakeby, 21 Mich. 84 
(4 Am. Rep. 450), to the contrary, the weight of 
authority must be regarded as settling the principle 
that municipal corporations are liable for injuries to 
persons occasioned by a neglect to keep their streets 
and sidewalks in repair. Hutson v. Mayor, 9 N. Y: 
163; Weet v. Brockport, 16 N. Y. 161; Davenport v. 
Ruckman, 37 N. Y. 568; Browning v. Springfield, 17 
Ill. 143; Pittsburg v. Grier, 22 Penn. St. 63. And 
the general obligation on such a corporation to keep 
its streets safe and convenient extends as well to de- 
fects and obstructions occasioned by snow and ice 
and by any other cause. 

The case of Providence v. Clapp, 17 How. (U. 8.) 
161, is usually regarded the leading authority on the 
question how far snow and ice on a sidewalk will 
constitute a defect. That case was decided under 


the statute of Rhode Island, which, in addition to 
requiring towns to keep their highways safe and con- 


venient, specially directed that when the highways 
were blocked up or incumbered with snow, so much 
thereof should be removed or trodden down as would 
render the ruad passable. The obstruction or defect 
complained of consisted of a ridge of hard-trodden 
snow and ice on the center of the sidewalk, along 
which the plaintiff was passing in the night time, 
and by means of which he fell. The court held that 
the liability of the city was not modified by the 
special direction of the statute above stated; thaf, 
after a fall of snow, it was the duty of the city to use 
ordinary care and diligence to restore the walk to 
a reasonably safe and convenient state, and that 
it was for the jury to find whether it was in 
such state or not. Mr. Justice Nelson said: “The 
treading down of snow when it falls in great depth, 
or in case of drifts, so that the highway or street 
shall not be blocked up or incumbered may, in some 
sense, and for the time being, have the effect to 
remove the obstructions; but as it respects sidewalks 
and their uses, this remedy would be, at best, tem- 
porary; and in case of rain or extreme changes of 
weather, would have the effect to increase rather 
than remove it. * * * The just rule of respon- 
sibility and the one, we think, prescribed by the 
statute whether the obstruction be by snow or any 
other material, is the removal or abatement so as to 
render the highway, street or sidewalk at all times 
safe and convenient, regard being had to its locality 
and uses.” 

Most of the cases regarding the liability of towns 





and eities for injuries from defects of this kind have 
been decided in the New England States under 
statutes specifically imposing upon them the duty to 
keep their highways and streets in repair, so that the 
same be safe and convenient. But the reasoning of 
these decisions would seem to be just as applicable, 
so far as municipal corporations are concerned, in 
States where the duty is not directly imposed by 
statutes, but arises impliedly from the acceptance of a 
charter. 

One of the most important of these New England 
cases is that of Stanton v. Springfield, 12 Allen, 566, 
as therein was established a limitation not before 
directly recognized. In that case the only defect 
alleged was that the sidewalk, where plaintiff fell, was 
slippery by reeson of the smoothness of the ice upon 
it. The court held— Hoar, J., delivering the opinion 
—that the mere fact that a highway is slippery from 
ice upon it, so that a person may be liable to slip and 
fall upon it, while using ordinary care, if the way is 
properly and well constructed, and there is no such 
accumulation of ice or snow as to constitute an 
obstruction, and nothing in the construction or shape 
of the way which occasions any special liability to 
formation or accumulation of ice upon it, is not a 
defect or want of repair which will authorize a jury 
to find that it is not safe or convenient for travelers 
within the meaning of the statute, imposing upon 
towns the duty to keep their ways safe and convenient 
for travelers at ail seasons of the year. The court 
took occasion to distinguish the case at bar from some 
prior decisions, as Shea v. Lowell, 8 Allen, 136, and 
Payne v. Lowell, 10 id. 147, on the ground that some of 
the above conditions were wanting in them. In the 
first of these cases the plaintiff fell on the ice on the 
sidewalk, and it was proved that the ice on other 
places on the sidewalk similarly situated had been 
removed, a little prior to the accident, with a shovel, 
and that it could have been easily removed where 
plaintiff fell. The plaintiff had a verdict and this 
was sustained on appeal. In the other case, Payne 
v. Lowell, the plaintiff fell on a slippery walk. It had 
rained and frozen the night before, and the sidewalks 
throughout the city were covered with ice; there was 
also evidence tending to show that there was ice upon 
the walk where the accident occurred prior to the 
rain; the court, on appeal, refused to interfere with 
the verdict for the plaintiff. The doctrine of Stanton 
v. Springfield was affirmed in Johnson v. Lowell, 12 
Allen, 572, and in Gilbert v. Roxbury, 100 Mass. 
185. 

In Mason v. Boston, 14 Allen, 508, the doctrine was 
somewhat extended. It was therein held, that a slip- 
pery condition of a sidewalk, caused by snow carried 
upon it and trodden down by the ordinary travel and 
then freezing, is not such a defect as will render the 
city liable for a personal injury received in conse- 
quence thereof. This must be taken to apply only 
where the surface of the walk is smooth and even, 
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In Luther v. Worcester, 97 Mass. 268, the defect 
causing the injury was snow upon a sidewalk “ trod- 
den down so as to make an oval surface, four inches 
thick, or mere damp snow trodden down and frozen ;” 
this ridge was in the middle of the sidewalk, while 
on either side the walk was clear. The accident was 
on Monday, the snow fell on Saturday. The court 
of first instance ruled that the evidence was insuffi- 
cient to maintain plaintiff's case and a verdict was 
ordered for defendant. This ruling the court on appeal 
reversed and granted a new trial. The court pointed 
out that Stanton v. Springfield, supra, only went 
the length of holding that a way properly constructed 
and kept in such condition as to be reasonably safe and 
convenient for travel, at all seasons of the year, would 
not become defective by reason of the fact that it was 
covered with a smooth and even surface of ice which 
rendered it slippery. A similar case was Hutchins v. 
Boston, 97 Mass. 272, where the ice on the sidewalk 
had been allowed to become uneven and rounded so 
as to present a narrow surface from three to four 
inches higher in the center of the strip of ice than at 
its sides. The court said: “This evidence should 
have been submitted to the jury with instructions 
that the defendants would not be liable merely be- 
cause there was ice on the sidewalk which was 
smooth and slippery, by reason whereof the plaintiff 
fell, but that the city could be held liable only in 
case the jury should find that in addition to the 
smooth and slippery condition of the ice it was 
allowed to be in such an uneven and rounded condi- 
tion on the surface that a person could not walk over 
it, using due care, without being in danger of falling 
down.” To same effect see Stone v. Hubbardston, 100 
Mass. 49. Billings v. Worcester, 102 Mass. 329 (3 Am. 
Rep. 460), must rest, as in fact it was placed, solely 
upon the statute under which it was decided. This 
statute provides that, “if any person shall receive an 
injury in his person or property by reason of any 
defect or want of repair which has existed for the 
space of twenty-four hours in any highway,” he may 
recover compensation therefor. 
and fell on ice on the sidewalk, which had accumulated 
from a defective conductor or from the eaves of a 
building adjacent to that portion of the walk. The 
court charged in substance the rule laid down in 
Stanton v. Springfield, and also that smooth ice, ‘not 
broken up in unevenness,” may be a defect; and that 
the question of defect or no defect in such case would 
depend upon the manner in which the result or con- 
dition of the street was produced, whether by general 
causes affecting a whole town or neighborhood alike, 
or by some special local cause. On appeal, this ruling 
was held erroneous—Colt and Ames, JJ., dissent- 
ing. The court said: “The existence of the defect 
aud the lapse of twenty-four hours, or a less time, 
with reasonable notice of the defect, complete the 
conditions of liability. It is of no consequence 
whether that which constitutes the defect arose from 


The plaintiff slipped . 





causes for which the town is responsible and over 
which it had control, or from natural or general 
causes.” 

The case of Mosey v. Troy, 61 Barb. 580, was 
similar to the above. The ice upon which plaintiff 
fell was an accumulation from the freezing of water 
flowing from a house-conductor upon the sidewalk. 
The evidence tended to show that it had remained 
there long enough to warrant the jury in attributing 
negligence to the defendant for its continuance, and 
at the time of the accident was covered with a light 
fall of snow, which concealed it from the plaintiff's 
view. The court held that the question of negligence 
on the part of the city was properly submitted to the 
jury, and affirmed the judgment for the plaintiff. 
See to same effect Mayor v. Marriott, 9 Md. 160. 

In Durkin v. Troy, 61 Barb. 437, the plaintiff fell 
on a@ patch of glare ice, not extending across the walk, 
and of inconsiderable extent. He knew of its exist- 
ence prior to the accident. A verdict in his favor 
was very properly set aside. See also Landolt v. 
Norwich, 11 Am. L. Reg. (N. 8.) 383. 

In Cook v. Milwaukee, 24 Wis. 270 (1 Am. Rep. 
183), it was held that mere slipperyness from a smooth 
surface of snow and ice on a sidewalk was not such a 
defect as would render a city liable. It was alleged 
that the walk had been rendered dangerous from the 
overflowing and freezing of water pumped into the 
street by one of the defendants’ fire engines, and 
which water the gutter was insufficient to carry off. 
The court remarked: “It does not appear that the 
condition of the gutter was such that it would not 
discharge and carry off all the water flowing or 
accumulating there from natural causes. If it was in 
a condition to have done this then, we think, the 
city ought not to be held responsible for the conse- 
quences of such an extraordinary occurrence as the 
wrongful pumping upon the street of a large quantity 
of water, or the wrongful accumulation of water: 
there by other artificial means, unless it should 
appear that it was guilty of some subsequent negli- 
gence or default in not repairing the sidewalk which 
had thus bécome impassable and dangerous for trav- 
elers.” 

The most recent reported decision that has come 
under our notice is that of Collins v. Council Bluffs, 
32 Iowa, 324. The only fact given as to the condi- 
tion of the walk is this from the opinion: “The snow 
had not been removed from the pavement when the 
accident occurred. It was, to some extent, thawed 
during the day-time, and as there was a great amount 
of travel along the sidewalk—the street being the 
principal thoroughfare of the city— the pavement 
became covered with ice, uneven and irregular upon 
its surface, thus rendering the locality difficult and 
unsafe for foot passengers.” A verdict for plaintiff 
was upheld. The court said: “The deposit of snow 
from natural causes in the streets, if negligently per- 
mitted by the city to remain, and damage to one 
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using the street results therefrom, renders the city 


liable.” 
It should be observed that in order to enable one to 


recover for injuries received in such cases, he must 
himself be free from fault or negligence. But the 
fact that a person injured through a defect in a high- 
way had previous knowledge of the defect is not con- 
clusive evidence of negligence on his part. Reed y. 
Northfield, 13 Peck. 94; but see Hubbard v. Voncord, 
35 N. H. 52. 

It must also be shown that the defendant had notice 
of the defect, but express notice need not be proved, 
if facts be shown from which notice may be reason- 
ably inferred, or from which it may appear that the 
defect ought to have been known and remedied. 
Dewey v. Detroit, 15 Mich. 307; Mayor v. Sheffield, 
4 Wall. 189; Davenport v. Ruckman, 37 N. Y. 568; 
Colley v. Westbrook, 2 Am. Rep. 30. 

In such an action the damages should be compensa- 
tory only, not vindictive nor punitive. Chicago v. 
Douglass, 4 Am. Rep. 603; Chicago v. Martin, 49 
Ill. 241. In the case of Collins v. Council Bluffs, 
supra, the plaintiff had her thigh broken, rendering 
her a cripple for life, and a verdict tor $15,000 was 
sustained by the court as not excessive compensatory 


damages. 
a So 


LAWYERS AND DOCTORS. 


The similarities and differences of the legal and 
medical professions are becoming constantly more 
important. The lawyer is designed to serve man in 
his social or relative state, the doctor to serve him in 
his individual or absolute state. The one includes in 
his practice commercial law, the other physiological 
law; the one deals with external and relative ils, 
commercial diseases, ills interpersonal, interstate, 
international; the other treats internal and individual 
ills, bodily diseases, and professes to set right the 
whole human system when it gets wrong or out of 
order. While doctors study the science of man as an 
organic and individual being, lawyers study the 
science of man as a component part of a great social 
organism, as a citizen of a State, as a fraction of the 
great integer of society. The doctor's science is then 
a simple one, the lawyer’s a compound one; for 
although man is, in himself, a complex being and a 
wondrous combination ef physical, emotional and 
mental forces, yet that system which we call society 
and which is the result of an organization of organ- 
isms, is still more complex. The whole is always 
greater than any one of its parts; and the multiplicity 
and intricacy of the relations of mankind in a cjv- 
ilized and organized state is a necessary consequence 
of the complex and intricate nature of the individuals 
which constitute humanity. The lawyer’s science is 
therefore superior to that of the doctor in the abstract; 
for law is essentially a later and greater development 
than medicine. Medicine and. physiology are but 





some of the materials out of which law and juris- 
prudence are made. Practically, however, the doc- 
tor’s science must be farther advanced than that of the 
lawyer's, for the materials must be furnished before 
the building can be constructed, and law, which is the 
“science of sciences,’ must have the best and latest 
results of every other science before it can reach its 
ideal perfection. But, just as the chief-architect and 
designer of an edifice is superior to the workmen, who 
execute the details, and just as the science of the 
former is grander and broader, more general and 
more elevated than that of the latter, so is the states- 
man or the jurist who devises laws for the government 
of a great humanity, in its political and commercial 
relations, superior to the mere observer of physical 
phenomena, the scientist or the physicist, and so is 
the science of the former greater and more com- 
plex than that of the latter. Physical and medical 
science may be always the more perfected and the 
more detinite, but jurisprudence being conversant 
about society, the State, commerce, and international 
intercourse, although necessarily imperfect, is always 
great in its subject-matter, and, by the law of evolu- 
tion is always progressing toward a perfection, which 
shall include in itself the perfections of all sciences. 
The relative greatness of the two professions being 
thus determined by a reference to their subject-matter, 
it may be proper to note their relative essentiality. 
According to the old maxim, which seems to be 
accepted by all men practically, and by all schools of 
philosophy theoretically, ‘ self-preservation is the 
first law of nature.” If, therefore, a man is in dan- 
ger of losing his life, and he needs the assistance of a 
skillful person, he will employ the members of that 
profession which is most likely to afford him 
relief. Now, more men are daily threatened with 
death by disease and accident, than by operation 
of law, or from the alleged commission of capital 
crimes. That profession, therefore, which by its 
knowledge and skill can save a man from a death to 
which disease or accident, physiological or mechanical 
causes, are hurrying him, must be more essential 
to humanity than that profession which is only 
occasionally called upon to save an innocent man 
from the gallows. The doctor deals with life and death, 
health and sickness, with conditions which are almost 
universally pre-requisites to human happiness. If he 
fail to exercise the proper or the possible skill and care 
which his science would demand in its application, the 
results may be essentially fatal. And the same may 
be true if he makes a medical mistake or performs an 
unnecessary operation. The responsibility of the 
physician is as great and peculiar as his business is 
essential. Not so with the lawyer's responsibility or 
business; in the vast majority of cases, a mistake in 
judgment, a want of skill, or energy, or care, gene- 
rally entails, at most, but a loss of property, or 
liberty, or some other personal inconvenience. The 
legat profession is not, therefore, an essential in the 
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sense that the medical profession is, any more than 
music, poetry, philosophy and the drama are essen- 
tials compared with bread and butter, a good appetite, 
comfortable garments and a house and home. Not- 
withstanding this essential character of the medical 
profession, there is much less consultation and asso- 
ciated effort, deliberation and elaboration in its 
details than there is in the legal profession. Doctors 
are rather inclined to isolation, and are quite inde- 
pendent in the practice of their profession. Lawyers 
are inclined to congregation — association ; and if they 
are not positively clannish and cliquish, are frequently 
brought together in the practice of their profession, and 
learn to seek counsel, not only from books, but from 
their brothers on all occasions. Maiters which a physi- 
cian would decide immediately and unaided, a lawyer 
would require time to reflect upon and a half-dozen 
consultations with able coadjutors. Much of this 
difference in the medical and legal habit is due to 
the critical character of the work which the physician 
has to do and the danger of delay in cases of “life 
and death;” while the law’s delays are provert.ial 
and procrastination is usually beneficial both to client 
and counsel. The opportunities for association of 
effort are largely wanting among medical men. The 


habit which is thus engendered. however, grows upon 
them and they become habitually disposed to profes- 


sional isolation, to the formation of sudden and in- 
dependent judgments, to decided and quick action; 
and a majority of physicians hate nothing more than 
a consultation. Then, too, physicians differ so much 
in the details of practice, however well they may 
agree as to the theory, or the general system which 
they practice, that they are always at swords’ points 
and are scarcely ever en rapport with each other either 
professionally or socially. On the other hand, the 
lawyer’s habit of association of effort and thought, 
his disinclination to isolation, his consequent ability 
to see both sides of a question, his more liberal and 
tolerant notions of things render him a companion for 
lawyers as well as for others. The legal profession 
is thus always a brotherhood, and in this respect the 
direct contrast from the medical profession. What 
effect this isolation among doctors may have upon 
their patients’ condition, and this association among 
lawyers may have upon their clients’ rights, it 
would be difficult to state. We know that one con- 
comitant of this isolation among physicians is secrecy, 
which is both to be encouraged and to be deprecated. 
A majority of mankind do not care to have their ills 
spread abroad throughout the world, or the nature of 
their complaints, or the mode of treatment recorded 
for the benefit of gossipping neighbors. Opposed to 
this kindly result of the physicians secrecy is the 
opportunity which is unavoidably presented for cover- 
ing up mistakes in judgment or in treatment, in mak- 
ing a diagnosis, or in preparing a curative, for conceal- 
ing a want of knowledge, skill, care or attention, for 
the bestowal of unnecessary and superfluous medical 





attentions, and for taking advantage of professional 
position for the gratification of private, emotional or 
selfish ends. In all these respects the position of the 
patient must be that of the believer; he must simply 
have faith in his physician’s science, skill, honesty, 
judgment, prudence. Not so with the lawyer and 
his client. The very nature of the legal profession, 
and of the services required from the lawyer, necessi- 
tates association, openness, clearness. It is true that 
many persons may be deterred from going to law to 
secure their just rights from delicacy and a disinclina- 
tion to bear the exposure and glare of proceedings in 
a court of law. Every thing legal must be “ known 
to all men.” There is very little that can be done in 
a lawyer’s office or in court that is susceptible of con- 
cealment. Does a lawyer err in judgment, or is he 
culpably negligent, the opposing attorney is always 
ready with pick and spade to unearth the fault. 
Would it be too much to say that if a doctor errs 
in judgment, or is culpably negligent, the sexton 
is literally ready with pick and spade to cover the 
fault? But much of all this difference is due to 
the different nature of the two professions, and not 
altogether to the different character and habits of their 
members. He who is unfortunate enough to be sick 
and under the necessity of placing his body and his 
life in the care of a physician, must prepare himself 
for the risks attendant upon such a course. He who 
is unfortunate enough to be a wronged man and has 
legal rights which he wishes to enforce in the courts, 
must prepare himself beforehand for the possibility of 
a long litigation, much irritation, a heavy bill of costs, 
enormous fees to counsel, and the final abandonment 
or loss of his cause. In one respect the position of 
the doctor is more like that of the judge than of the 
practicing lawyer or the attorney or counsel. The 
physician’s duty is to judge and declare, decide and 
administer; before him comes life and death, vitality 
and disease, each having its symptoms of strength and 
physical right, each having its laws and rules. The 
physician then sits in judgment upon these rival claim- 
ants and declares their relative right to permanence or 
triumph, and proceeds to administer the specific remedy 
of judgment or sentence, which being executed in the 
patient’s body, cures where it can or fails where it 
must. The cause before a judge has two parties and 
two sides; one lawyer represents one party’s rights 

exhibits his “symptoms” of justice, so to speak, an 

the other does the same for the other party. The 
judge deliberates, decides, and the judgment is 
executed. This comparison is beneficial for two 
purposes. In the first place it shows how fallacious 
is the reasoning indulged in by laymen in regard to 
the ethics of the bar. Lawyers are, by these super- 
ficial moralists, regarded as judges and compared with 
doctors. They tell us that when a lawyer takes one 
side of a cause (which they assume to be the right 
side) and another takes the other side (which they 
assume to be the wrong side), it is very much as if a 
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physician should take the side of death instead of 
life, of disease instead of health, in a patient’s case. 
They should tell us, rather, that the conduct of a 
judge who should decide wrongfully is like that of 
the physician who administers wrongfully. The like- 
ness is between the judge and the doctor in an ethical 
point of view. 

In the second place the illustration of the judicial 
character of the medical profession is useful to prove 
that consultation, research, investigation, is essential 
to doctors ; and that association of thought and effort 
should be oftener practiced among them than at 
present, both for the sake of themselves and their 
patients. As itis now, some of the least points of 
law engage the united attention, research and delib- 
eration of a half a dozen judges or a score of law 
lords, while some of the most delicate, important and 
vital points in the diagnosis and ¢ure of diseases, are 
decided and acted upon by a single physician, who 
takes his own independent judgment, without calling 
even a council of neighboring physicians, and from 
whose individual decision and action there is no ap- 
peal, it being either too late or irrevocably executed. 

The relation of medical science to law, alone, would 
form the subject of an article sufficiently long for 
these columns; and the lawyers and doctors in their 
relation to each other may be the theme for a future 
paper in the Law Journat. 


—- --- ee — — 
CURRENT TOPICS. 


John H. Reynolds, of this city, has been appointed 
and confirmed a commissioner of appeals in place of 
Judge Leouard, resigned. He is a lawyer of distin- 
guished ability, and we doubt if one better fitted for 
the position could have been found in the State. 
While, as a rule, a good advocate is not apt to make 
a good judge, yet when, as in the case of Mr. 
Reynolds, the advocate has confined his attention to, 
and won his distinction in, the argument of questions 
of law before courts in banc, the rule is reversed. 
For years Mr. Reynolds has been recognized as one 
of the very ablest of the counsel appearing at the bar 
of the court of appeals, and his great success there has 
made him a favorite counsel with attorneys from all 
parts of the State. His thorough legal knowledge 
and great logical powers will make him one of the 
strongest judges on the bench of the commission. 


The chief justice of the Sandwich Islands, who is 
for the present acting as regent, is a Yankee— 


Elisha H. Allen by name. He was born in Massa- 
chusetts, migrated to Maine, and became a promi- 
nent lawyer in Bangor. He at one time represented 
his district in congress, but was finally defeated by 
Hannibal Hamlin, and was soon after sent to the 
Sandwich Islands as United States consul. He was 
there appointed chief justice, which position he has 
acceptably filled for many years. 





The senate, last week, acquitted Judge Prindle of 
all but six of the charges against him; and the six 
being of a venial character, seventeen of the twenty- 
four senators who voted, voted against his removal. 
The case of Judge Curtis was then taken up and 
the final arguments heard, but at the time of going to 
press, no vote had been taken. 


The circuit judges of Michigan held a session at 
Lansing last week and adopted uniform rules of circuit 
court practice. One of them is a unique departure 
from the usual system. It provides that counsel for 
the defense are to open their case immediately after 
the plaintiff’s opening, and before the evidence is 
taken on either side. ; 


The Russian World publishes an article on law 
reform in Russia, including the introduction of trial 
by jury, from which it appears that a jury is subject 
to some evils not usually looked for in the “ box 
of peers.” It seems, a witness appeared to give 
evidence in a case on trial at Simbirsk, and on 
leaving the court, found that his great coat had been 
removed from the vestibule. After some investigation, 
it turned out that a juror had purloined it, and pawned 
it at an inn for his dinner. It is not to be wondered 
at that Russian juries have proved very lenient with 
thieves and rascals, for “a fellow-feeling,” ete. But 
it is suggested by the World that peasants be excluded 
from the panel, unless they are specially recom- 
mended for the same. 


Governor Palmer, of Illinois, in his recent message, 
devotes a considerable space to the discussion of the 
proposed amendments of the criminal code. A care- 
ful examination shows that criminal affairs in Chicago 
are not any worse than in other large cities. He 
thinks that many of the measures propused for the 
prevention and punishment of crime are the result of 
the excited state of the public mind, rather than of 
deliberate judgment, and that every change in the 
criminal laws, that deprives parties accused of the 
means of obtaining an impartial trial, and that pro- 
poses to substitute the discretion of a judge or State 
attorney, for fixed and well-defined rules of law, or 
settled modes of procedure, is a sacrifice of the 
safety of the citizens. 


There is quaint old custom in England, and which 
has come to have the force of law, to the effect that 
no one is eligible to a judgeship in the superior courts 
at Westminster unless he shall first have attained to 
the rank of sergeant-at-law. Mr. Archibald was lately 
appointed a judge of the queen’s bench, and the 
London Globe gives an account of his elevation to the 
sergeantship. Mr. Justice Archibald was made a 
sergeant according to the ancient custom, and gave 
gold rings to all kinds of great people, and finally 
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appeared at the bar of the court of common pleas as 
counsel for one apocryphal, Ann Winne, widow, 
who sued out a writ of dower (they call it a real 
action, though it was only a sham). How a passage 
was made right through the bar benches; how the 
new sergeant, in a purple cloth gown of ancient cut, 
and a full bottomed wig of tremendous proportions, 
came slowly to the front and addressed their lord- 
ships in solemn tone; how their lordships struggled 
bravely to keep grave, and how Mr. Justice Brett at 
last gave up gravity as hopeless; how Mr. Sergeant 
Ballantine and Mr. Sergeant Parry, who had some 
mystic rights to perform in connection with the pro- 
ceedings, managed to keep as grave as undertakers, 
thereby sending half the spectators into fits; to 
narrate all these things in full would occupy too much 
space. After this comical ceremony was completed, 
the new sergeant donned the ermine, and proceeded 
to the court of queen’s bench and took the judges’ 
oath. 


At the annual meeting of the New York Bar Asso- 
ciation most of the officers of the past year were 
re-elected, including the president, Mr.W. M. Evarts. 
The reports showed the following: Receipts for gen- 
eral fund, $24,787; for the Judiciary Investigation 
fund, $27,870, deficiency in latter fund, $1,038; num- 
ber of volumes in library, 6,025; amount expended 
by library committee, $19,254. A committee was 
appointed to urge the passage of the code amend- 
ments devised by the Association. Mr. J. M. Van 
Cott made some very ill-tempered and undignified 
remarks —if the report does not belie him —con- 
cerning the fact that the speech which Mr. Field had 
attempted to deliver some weeks ago, amid the con- 
fusion and cat-calls of the Association, had been 
printed. Mr. Field replied briefly, and then the 
whole matter was dropped by mutual consent. 

———¢<-e———— 


NOTES OF CASES. 

In Ocean National Bank v. Olcott, 46 N. Y. 12, it 
was held that a discharge in bankruptcy cannot be 
impeached in a State court on the ground that it had 
been improperly granted, and to the same effect is 
Corey v. Ripley, 2 Am. Rep. 19 (57 Me. 69), wherein 
it was alleged that the discharged in bankruptcy 
pleaded by the defendant was invalid for the reasons 
set forth in section 29 of the bankrupt act of 1867. 
The court said: “The authority tonferred by the 
bankrupt act of 1867 upon the United States courts, 
to set aside and annul a discharge in bankruptcy, is 
incompatible with the exercise of the same power by 
a State court.” On the other side, it was held by the 
superior court of Cincinnati, at general term, in Per- 
kins v. Gay, 3 B. R. 189, that a fraudulent conceal- 
ment of his property by the bankrupt could be set up 
against his certificate of discharge in whatever court 
he may plead it. In Beardsley v. Hall, 4 Am. Rep. 
74 (36 Conn. 270), a discharge, which it appeared had 





been obtained by fraud, was held to be no bar to an 
action in a State court, notwithstanding it had not 
been set aside in proceedings for that purpose. In 
Batchelder vy. Low, 5 Am. Rep. 311 (43 Vt. 662), it 
was held that a discharge in bankruptcy, obtained 
after the commencement of an action on a promissory 
note provable as a debt under the bankrupt act, when 
pleaded in bar of such action, may be attacked therein. 


In Houghton v. The First National Bank, 26 Wis. 
663 (to appear in 7 Am. Rep.), the cashier of the 
bank, for the accommodation of the payee or prior 
indorser, indorsed his name upon a note not belong- 
ing to the bank, as “‘ A. B. Cas.,” and the court held 
that the indorsement was official, not personal, and 
sufficient in form to bind the bank. So in Means v. 
Swormstedt, 2 Am. Rep. 330 (32 Ind. 87), where the 
secretary of an incorporated company gave a promis- 
sory note, using the words “we promise to pay,” and 
signed it with his own name with “sec’y” affixed, 
and impressed thereon the seal of the corporation, he 
was held not to be personally liable. And in Hale v. 
Peirce, 3 Am. Rep. 139 (32 Md. 327), in an action on 
a note made by the officers of a railroad company, 
reading, ‘“ We, the president and directors of,” etc., 
“ promise to pay,” and signed C., “ president,” H. and 
D., “directors,” and S., “secretary,” it was held that 
parol evidence was admissible to show that the 
drawers of the note signed it as agents of the com- 
pany, and not as individuals. In accordance with 
these decisions are Lafayette Bank v. State Bank, 4 
McLean, 208; Bank of Genesee v. Patchen Bank, 13 
N. Y. 309; Burnham v. Webster, 19 Me. 232; Me- 
chanics’ Bank v. White Lead Co., 35 N. Y. 505, and a 
number of other cases which we have not room to 
cite. But the authorities are not harmonious. The 
leading cases on the other side will be found in 4 
Albany Law Journal, 71. 


In Houghton v. Ely, 26 Wis. 181, a person not a 
party to a non-negotiable note, indorsed it in blank at 
the time it was made and delivered to the payee. It 
was held that such person was liable on the note as a 
joint maker, and that his contract was not void under 


the statute of frauds. This decision is in conflict with 
Brewster v. Silence, 8 N. Y. 207, wherein the defend- 
ant had guaranteed a negotiable promissory note, to 
which he was nota party, in these words: “TI hereby 
guarantee the payment of the above note.” The 
court held that the guarantor was not a joint maker 
and that the guaranty was void under the statute of 
frauds, no consideration being expressed. In Church 
v. Brown, 21 N. Y. 315, Comstock, C. J., expressly 
disapproved of the decision in Brewster v. Silence, 
but four of the judges agreed with Wright, J., who 
thought the two cases distinguishable, and in the first 
case cited, Dixon, C. J., held, after an elaborate exami- 
ination of the authorities, that Brewster v. Silence was 
unsupported either by principle or authority. 
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FORENSIC ELOQUENCE. 


(CONTINUED FROM PAGE 7.) 

In estimating the merits of forensic orators it is 
necessary that we understand the nature of forensic 
eloquence; its peculiar province should be definitely 
worked out. The advocate, in addressing a jury, occu- 
pies a very different position from him who addresses 
a popular or deliberative assembly. He is speaking 
to a body of men too small to be affected by that con- 
tagious sympathy which oftentimes produces such 
wonderful results upon men when collected together in 
masses. They are sitting before him as judges, and 
judges too of asimple matter of fact. In the result 
they have no personal interest. It is but rarely that an 
effective appeal to their passions can be made. Little 
use can be made of those vague but customary phrases 
which so powerfully affect the feelings of the partisan 
ana devotee. The point at issue is usually a simple 
and definite one, and the relevancy or irrelevancy of 
an argument is easily seen. They are not to decide 
whether certain general propositions be true or false. 
Hence the sphere of the advocate is narrow and cir- 
cumscribed, and he can show only the acuteness, not 
the depth and the comprehensiveness of his intel- 
lect. 

Among the most important qualities of the advocate 
must be ranked that of making a clear statement of 
facts. He who is unable to do this can never be suc- 
cessful at the bar. But he is to do something more. 
Amidst the multitude of circumstances he must select 
those which are the most favorable for his purposes, 
and bringing them prominently into view, keep as much 
as possible all others out of sight. Here there is 
room for the exercise of the greatest subtlety. The 
facts are all before the jury. The advocate cannot, 
like the historian, totally suppress such as make 
against himself. Hume’s defense of the Stuarts, ad- 
mirable as it is, could never have produced conviction 
in the mind of one who was thoroughly acquainted with 
the history of that dynasty. He told his readers buta 
part of what he knew, and so told even that, as to pro- 
duce the effect of an absolute falsehood. It is by the 
skillful arrangement, and not by the total suppression 
of facts, that the advocate accomplishes his purpose. 

No one who has ever been present in our courts can 
have failed to observe what great advantage this power 
of stating clearly, and arranging skillfully, gives to 
him who possesses it. A great number of witnesses 
have been examined, and their testimony, consisting 
partly of opinion and partly of fact, comprising a thou- 
sand minute particulars, often discrepant and some- 
times directly contradictory, is to be harmonized and 
formed into a consistent whole. Comparisons are to 
be made respecting the credibility of witnesses, and 
the bearing of apparently trivial circumstances is to 
be ascertained. This process, difficult as it is, even 
where ample time has been given for collation and 
arrangement, becomes doubly so when all this mass of 
testimony is to be presented to the jury upon the 
instant, and not only perspicuously stated, but stated 
in such a manner that while every thing favorable is 
placed distinctly before them, every thing unfavorable 
is kept in the background. In tracing the connection 
of the parts, the unity of the whole must not be lost 
sight of, nor so much time given to the details, that 
we cannot see the design except by laboriously joining 
together the fragments. Nothing but the greatest 
quickness of perception, a memory both retentive 





and ready, ana the ability to perceive at a glance the 
bearings of facts, can prevent the advocate from be- 
coming embarrassed by the intricate details; and in 
consequence wearying the jury with the mention of 
unimportant particulars, and confusing them by the 
involved and perplexed nature of his comments. 

Closely connected with this power of clear statement 
is another scarcely less important than that of graphic 
description. Minute portraiture of character is impos- 
sible. The advocate cannot balance qualities by the 
hour, weighing in opposite scales, with scrupulous accu- 
racy, the virtues and vices of the man he is describing. 
A single stroke must take the place of a thousand 
delicate touches. He speaks the mystical word, and 
the heart of the man lies open before us. Another 
seeks in vain for the charm, and fatigues everybody 
with his catalogue of lifeless epithets. Whatis true in 
describing character is also true in describing events. 
Yet few men excel in both kinds of descriptions. No 
man paints character better than Clarendon, and no 
historian so utterly fails in letting us know what his 
heroes did. It is difficult to say in what the latter 
power consists; it is not in the mere selection of 
terms. In the one case the words raise within us no 
definite conception. Like windows of ground glass, 
they are opaque, and allow nothing to be seen through 
them. Wesee the glass, but we see nothing beyond it. 
In the latter they are clear and transparent. We look 
not at them but at the landscape that lies beyond. 
They become what they originally were, the very pic- 
tures of our thoughts. Like Rebecca relating to the 
wounded knight the incidents of the fight, the advo- 
cate must seize on the prominent features, and sketch- 
ing them vividiy, leave the imagination to fill up the 
outlines. (To be continued.) 


——_-a>e—_—— 
BOOK NOTICE. 


A Treatise on the Law of Suits by Attachment in the United 
7 Charles D. Drake, LL. D., chief {umice of the 
tates court of claims. Fourth edition, revised, 
corrected and enlarged, with an appendix containing the 
leading statutory sey ee of the several States and Ter- 
ritories of the United States, in relation to suits by attach- 

ment. Boston; Little, Brown & Company, 1873. 

We have had frequent occasion during the last few 
years to consult ‘‘ Drake on Attachments,’’ and know 
it to be one of the most valuabie books that a lawyer 
can have in hislibrary. The subject is one which con- 
tinually presents itself in the routine of one’s profes- 
sional duties, and which often admits of little delay to 
examine the scattered authorities, and one must there- 
fore needs be thoroughly familiar with the whole law 
relating to it— almost an impossibility— or have at hand 
a work from which he can speedily get the law. Such 
a work, most emphatically, is the one before us. <Ac- 
curate in detail, clear in the enunciation of principles, 
convenient in arrangement and exhaustive in treat- 
ment, it certainly deserves to rank as one of the very 
best of American treatises. The author thus summa- 
rizes the work which has been done on this edition: 
“Various passages rewritten; all discovered defects 
removed; the appendix brought into conformity 
with the present attachment laws of the whole 
country; the index almost doubled in size; nearly 
six hundred additional cases cited, and a large 
amount of valuable matter incorporated from the more 
than four hundred volumes of American Reports pub- 
lished since the issue of the last edition, and from other 
sources, making an addition of sixty-two pages to the 


treatise.” 
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Although suits by attachments are based upon spe- 
cial State statutes, yet the statutes of the several States 
are, like the various State statutes of fraud, so alike in 
principle, if not in phraseology, as not in any wise to 
detract from the utility of such a treatise to the pro- 
fession in every State. 


—— - ope ——-— 
COURT OF APPEALS ABSTRACT 


COMMON CARRIERS. 


1. In an action against a common carrier, where there 
is no dispute as to the facts, the question as to what is 
reasonable time for a consignee of goods to remove 
them, after notice of their arrival, is a question of law 
for the court. A submission of that question to the 
jury is error, and in case the jury finds different from 
what the law determines, it is ground for reversal. 
Bedges etal. v. H. R. R. R. Co. Opinion by Folger, J. 

2. A consignee cannot, after notice of the arrival of 
property for him, defer removing it while he attends 
to his own affairs. It is his duty, at once and with dili- 
gence, to act upon the notice, to seek delivery, and 
continue until delivery is complete. So much time as 
he gives to his other business to the neglect of taking 
charge of the property, and removing it from the cus- 
tody of the carrier, cannot be allowed to him in esti- 
mating what is a reasonable time in which to take 
delivery. Tb. 

8. Action for damages for injuries received by plaintiff 
who had shipped a load of sheép on defendant’ s cars, 
under a contract which provided that he should go or 
send some person on the train with the sheep to take 
charge of them, who should be carried free of charge, 
and should take all risk of personal injury, from what- 
ever cause, whether of negligence of defendant or its 
servants, or otherwise. The injury complained of was 
sustained by plaintiff while he was on defendant’s 
premises, just prior to the starting of the train, mov- 
ing about the train on which the animals were, for the 
purpose of taking care of them. Held, that defendant 
was discharged from liability by the contract; it was 
not necessary that he should have been actually riding 
at the time of his injury to bring him within its obli- 
gations. Poucher v. N. Y.C.R.R. Co. Opinion by 
Rapallo, J. 

CORPORATION. 


1. A stockholder in a corporation organized under 
the laws of the State of Connecticut, transferred his 
stock in good faith; such transfer was not made 
upon the books of the company as required by the 
statute in order to pass the title (the company hav- 
ing no transfer book). The certificate required by stat- 
ute to be filed and recorded in the town clerk’s office, 
to make the transfer valid as to creditors, was not 
signed by the president and treasurer of the company, 
as required by its by-laws, but the same was recorded 
by the direction of the company, and the transfer was 
acquiesced in by it, and the transferee recognized as 
the owner. Held, that the original stockholder was not 
liable for unpaid calls upon the stock transferred, made 
subsequent to the transfer. Isham v. Buckingham. 
Opinion by Church, Ch. J. 

2. A corporation cannot avail itself of its own negli- 
gence, as a basis of a cause of action against a stock- 
holder. It may waive a performance of its own rules, 
and is estopped by its acts and official declaration the 
same as a natural person. Ib. 








EVIDENCE — EXCEPTIONS. 


1. After it is shown, to the satisfaction of the court or 
referee, that an assignment was entered into by the 
assignor and assignee with the common purpose of 
defrauding the creditors of the former, the acts and 
declarations of the assignors after the assignment are 
competent evidence against the parties thereto, not to 
show the formation of the common purpose, but to 
prove its execution, extent and effect. Newlin et al. 
v. Lyon, sheriff, etc. Opinion by Folger, J. 

2. Where the assignor continues in the possession of 
the assigned property, his declarations and acts, while 
in the actual possession, may be given in evidence as 
part of the res geste. Ib. 

3. A party excepting to the conclusions of law of a 
court or a referee, is not held to the same strict rule as 
in excepting to acharge. Where a charge is good in 
part and ill in part, the exception must point out the 
very part which is ill, so that the court, having its 
attention specially called to it, may have an oppor- 
tunity to correct the error, and the presumption is that 
it will do so; but exceptions to conclusions of law 
come after the power to rectify has passed from the 
court or referee, and the reason for the strict rule in 
the former case fails. Ib. 


LIFE INSURANCE — PRACTICE. 


1. Defendant issued a policy upon an application 
where the applicant stated that the insured was in 
good health, and usually enjoyed good health, that no 
circumstance which might make the risk more than 
usually hazardous was concealed or withheld. To a 
question whether the insured had had certain diseases, 
among them disease of the heart, palpitation, spitting 
of blood, etc., the answer, ‘‘ see surgeon’s report.” It 
was also stated that the insured had no physician. 
The examining physician, in answer to a question 
whether the insured had a cough, occasional or 
habitual, or expectoration, or occasional or uniform 
difficulty in breathing, answered, ‘‘ No cough; walking 
fast up stairs or up hill produces difficulty in breath- 
ing.’’ In fact, the insured had raised blood for from 
two or two and a half years prior to and down to his 
death; a physician had been consulted and prescribed 
therefor. He had failed in health prior to the applica- 
tion. He died, three months after the issuing of the 
policy, of pleuro-pneumonia. The referee rendered 
judgment against defendant. Held, that there was 
a fraudulent concealment and misrepresentation of 
material facts, and an order of the general term, set- 
ting aside the judgment, was proper. Smith v. The 
Etna Life Ins. Co. Opinion by Peckham, J. 

2. Where a judgment has been reversed and a new 
trial granted by the general term upon the facts, this 
court occupies the same position as the general term, 
and the facts are open for review. Ib. 

3. A concealment of material facts, called for by 
questions in an application for a policy of life insur- 
ance, is as fatal to the contract as a denial. Ib. 


—_——*oo—_—_ 


The full bench of the New Hampshire supreme court 
has sustained the decision of one of its judges, that 
if a person buys liquors where the sale is prohibited, 
and at the time of the purchase does not intend to pay 
for them because of the law, but conceals that inten- 
tion, it is a fraud, and the vendor can reclaim his 
liquors or the value thereof. 
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GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 


OctToBEeR_ TERM, 1872. 


EVIDENCE. 

1. This action was brought to recover of the defend- 
ants jointly the price of asteam generator. Twoof the 
defendants, Reynolds & Paige, in their answers deny 
that they ever ordered said generator, or authorized 
any one else to order it for them, or that they were 
liable for the same. On the trial one of the plaintiffs 
testified, ‘‘that the defendants, Reynolds & Lewis, 
came to his place of business and talked about order- 
ing a generator, and one of the defendants, he could 
not tell which, said it was ordered for defendants, 
Lewis, Reynolds & Paige.’’ A memorandum was also 
shown the witness, which he said was made at the time 
as follows: ‘‘ Estimate for Dexter, Lewis, Reynolds & 
Paige. W.P. F., June 11, 1870, One steam generator, 
gun-metal, 4000 pounds, 2 1-4 cents, $90,’’ then follows 
“‘which forms the cost of the generator,’ and which 
amounted in all to $224.15. 

The reception of this memorandum in evidence was 
objected to by defendants’ counsel, but received by the 
court. Plaintiff did not make the preliminary proof. 
Reynolds and other witnesses denied that the generator 
was ordered for all defendants, but for Lewis only, and 
that the others were not liable or connected with said 
Lewis. 

Held, that a memorandum made by the witness is 
not evidence of its contents, unless it be proved to 
have been made at or near the time of the transaction 
to which it relates, that it was true, and that the person 
making it cannot, after reading it, recall the transaction 
to which it relates. That this proof not having been 
made by plaintiff’s counsel after his attention was 
called to it by defendants’ counsel, the memorandum 
was improperly received. Paulding v. Reynolds. 
Opinion by Mullin, P. J. 

2. This action was brought to recover for work under 
a contract of hiring. Defendant, iu his answer, set up 
the defense, that at the time the said work was done, 
one Douglas and one Strong were his partners, and 
that they should be made parties. Plaintiff on the 
trial denied any knowledge of the partnership, and on 
his cross-examination he was asked the following 
questions: 1. Did you ever hear defendant say that 
Mr. Douglas was his partner at that time? 2. Have 
you ever heard the defendant say that these services 
were for him and Mr. Douglas as a firm? 3. Did you 
ever know as a fact that these services for which you 
seek to recover were rendered for John Cross, as part- 
ner? 4. Did you know that at the time you rendered 
the services the defendant and one John Cross were 
partners? These questions were all objected to on the 
ground they were too general and improper, and they 
were rejected. 

Held, that the questions were all too broad, they 
should have been limited to the time plaintiff was 
working for defendant. That as the objection called 
defendant’s attention to the defect in the questions, 
they were properly rejected. 

That the last question, viz.: Did you know at the 
time you rendered the services the defendant and one 
John Cross were partners, though at first sight it 
would seem to be competent, yet it is as general as 
either of the others. The punctuation renders it thus 





general. Judgment reversed. Butts v. Hockbridge. 
Opinion by Mullin, P. J. 


JUDICIAL ACT. 

1. When judicial officer is protected. — Action for false 
imprisonment. In proceedings supplementary to exe- 
cution, an affidavit was made on information and be- 
lief that the plaintiff and one Thompson held property 
belonging to the judgment debtor, etc., and on said 
affidavit an order was made that they appear before 
the county judge. The plaintiff did not appear in 
obedience to said order. An attachment was issued, 
and plaintiff was arrested thereon, held to bail, and 
afterward brought this suit. The plaintiff claims that 
there was no proof before the county judge of his non- 
appearance on the return day of said attachment. 
Plaintiff was nonsuited on the trial. 

Held, that the affidavit was sufficient to confer on 
the officer jurisdiction; that although it would be set 
aside on motion, it was a protection to the officer or 
party procuring it unless bad faith was shown. Miller 
v. Adams. Opinion by Mullin, P. J. 

2. Where a party is required to present affidavits to an 
officer in order to obtain process, and the officer issues 
the process, it is a protection to the party. When, 
however, the party or his attorney may issue process 
for the arrest of a person, the person issuing acts at 
his peril. Ib. 

3. It is a presumption of law that a public officer per- 
forms his duty, and the evidence of the county judge 
that he thinks proof was made before him of plaintiff’s 
non-appearance on the return day of the attachment, 
as it is uncontroverted, is sufficient evidence of the 


fact. Ib. 


PRACTICE. 


Judgment to be entered before writ of error granted. — 
In this case no judgment was ever entered in the min- 
utes of the county clerk, nor was there any in the 
clerk’s return. 

Held, that a judgment must be entered before a writ 
of error can be granted, and it isthe duty of the clerk 
to return a certified copy of the judgment to the court 
in obedience to the writ of error. No such thing 
having been done in this case, the case must be made 
up anew before it can be examined. Danks, plaintiff in 
error, v. The People, defendant in error. Opinion by 
Mullin, P. J. 

PRACTICAL LOCATION OF DIVISION LINE. 

Action of trespass. — It was proved on the trial that 
more than sixteen years ago defendant’s grantors built 
the north and south ends of the division fence that now 
separates the lands of plaintiff and defendant, that 
defendant grantor then compelled plaintiff’s grantor 
to connect said ends by one continuous line fence which 
ran on the east bankof acreek. It was also proved 
that plaintiff ’s deed did not give him as much land as 
the fences, as now located, incklosed. This action was 
brought to recover damages against defendant for 
having removed some gravel from the bed of said 
creek and west of said division line fence and on plain- 
tiff’s land. 

Held, that the agreement of defendant’s grantor that 
the line fence, connecting two certain ends as fixed by 
him (said grantor), estopped defendant from disputing 
plaintiff’s claim to all the land up to the fence, so 
fixed by him on the east bank of the creek. It wasa 
practical location of the line by agreement and a user 
of twenty years was not necessary to give plaintiff 
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title. Judgment of the referee affirmed. Brace v. 
Beckwith. Opinion by Mullin, P. J. 


SALE OF LAND. 


Sale by executor: terms of will to be complied with.— 
In 1854, one John Eastland died, leaving a last 
will and testament, in and by which he gave the in- 
come of certain 105 acres to the support and mainten- 
ance of his two daughters, Elizabeth and Nancy, who 
were non compos mentis, as long as they should live, 
and on their death the said farm, or so much thereof as 
should be left after deducting the support of said 
daughters, should be sold and divided among those 
persons who should have faithfully taken care of and 
supported said Elizabeth and Nancy, in proportion to 
the time that each person should have so supported 
and taken care of them. It was also provided in and 
by said will that in case the income of said lands 
should not be sufficient to support said Elizabeth and 
Nancy, the executors were empowered to sell portions 
of said land in their discretion for such support and 
maintenance. In and by said will, Robert Eastland 
and A. N. Page were appointed executors, and quali- 
fied. Nancy died in 1855; Elizabeth died in 1870. 
Said executors were sued at different times by different 
parties in relation to crops raised on the land after the 
death of the testator, and they incurred costs to the 
amount of some $300 or $400. To pay these costs, they, 
in 1858, sold 13 acres of said 105 acres to one Young, 
who afterward deeded todefendants. In the deed to 
Young it was recited that the income of said land was 
insufficient to support said daughters, Elizabeth and 
Nancy, and a sale was necessary. It was proved that 
said income was sufficient to support said Elizabeth, 
the daughter living at time of sale. This action was 
brought by plaintiffs, who had supported said Elizabeth 
and Nancy, to set aside said deed of the 13 acres. 
There was a judgment for plaintiffs. Held, that to 
render valid the title of the purchaser from the trus- 
tees, he was bound to prove that the income from the 
land was not sufficient to support the testator’s daugh- 
ters, and as that fact was not proved, but, on the con- 
trary, its sufficiency was conceded, the sale was void 
and the purchaser acquired no title. Held further, 
that the recital of the insufficiency of the income was 
not evidence of the fact. Griswold v. Perry. Opinion 
by Mullin, P. J. 

WILL. 


1. Distribution of bequests: joinder of parties. —In 
1859, one David Petrie died leaving a last will and tes- 
tament in and by which he, among other bequests, 
directed his executors to pay out of the annual income 
of the estate a sum sufficient to liberally educate the 
plaintiff, and to continue until the plaintiff shall arrive 
at the age of twenty-one years. Moses, Joram and 
Jost D. Petrie were duly appointed executors and trus- 
tees under said will. In 1865, Jost D. Petrie, the father 
of the plaintiff, and one of said trustees, died. 

In 1869, Joram Petrie, another of said trustees, died, 
and T. P. Cottle and Charles L. Petrie were appointed 
administrators. This action was brought to obtain the 
following relief: First, an accounting; Second, to have 
certain legacies declared void; Third, to have the right 
of plaintiff to an education out of the estate, established 
and determined, and the duty of the executors deter- 
mined; Fourth, to restrain the executors from paying 
certain claims, except on order of the court. 

The surviving trustee, the representative of Joram 





only, and some of the legatees whose legacies had not 
been paid, were suable parties. The complaint was de- 
murred to on the ground: First, defect of parties, plain- 
tiff and defendant; Second, several causes of action 
improperly joined ; Third, plaintiff has not legal capac- 
ity to sue; Fourth, does not state facts, etc., sufficient 
to constitute a cause of action. 

From an order overruling demurrer defendants 
appeal. 

Held, 1. That to an action for an accounting, the 
representatives of a deceased trustee are necessary 
parties, and if none are appointed, they should be ap- 
pointed. That the legatees who had been paid, if they 
gave to executors, as the executors might have required 
the agreements to refund, etc., were necessary parties. 

2. That it was the duty of the trustees to determine 
what sum they would pay annually to the plaintiff for 
his education, and to invest a sum large enough to yield 
annually the sum required. A legacy for education, 
like one for maintenance, must be paid in preference 
to the general legacies given by the will. 

8. That the cause of action against the representative 
of Joram Petrie, executor to collect assets in his hands, 
was improperly joined with one for an accounting. 

4. That as plaintiff does not allege that the surviving 
trustee is insolvent, he was not entitled to an injunc- 
tion restraining him from paying legacies, claims, etc. 

Order overruling the demurrer reversed. Petrie v. 
Petrie et al. Opinion by Mullin, P. J. 

2. Bequest to corporation: service of citation. — Rox- 
ana Childs, of Utica, died in 1870, leaving property of 
the value of about $250,000. She devised part to friends 
and relatives, and part to charitable institutions and 
corporations in and around Utica. By the sixth and 
eleventh clauses of her will she gave to the Utica 
Female Academy, and the Reformed Dutch Church, 
of the same place, $10,000 each. By the seventeenth 
clause of said will she bequeaths to the several legatees 
before named in said will, the rest and residue of her 
estate, in proportion to the amount of the previous 
bequests, ete. But by codicils to said will the bequest 
to the academy was reduced to $7,000, and the bequest 
to the Dutch Church was revoked entirely. Held, that 
a bequest to a corporation, to enable it to carry out the 
purpose for which it was created, is valid, notwith- 
standing it creates a perpetuity and suspends the abso- - 
lute ownership of personal property for more than two 
lives in being at testator’s death. Wetmore v. Parker. 
Opinion by Mullin, P. J. 

3. The female academy was authorized by its charter 
to hold property not exceeding in value $35,000. It held 
property of that value, but it was mortgaged $15,000. 
Held, that the amount of mortgage should be deducted 
in ascertaining value of the property owned by it. Ib. 

4. Held, further, that the bequests to the church and 
academy of $10,000 each, in the sixth and eleventh 
clauses, and the residuary bequests in the seventeenth 
clause of said will, are two distinct and independent 
bequests, in no way connected together, and are pay- 
able out of different funds, and that the revocation of 
$3,000 of the bequest to the academy, and the entire 
bequest to the church by the said codicils, did not 
revoke the residuary bequests. They stand in the cod- 
icil in proportion of the bequests in the said sixth and 
eleventh clauses. Ib. 

5. The citations to appear before the surrogate on pro- 
bate of the will were served by one Bacon, one of the 
executors of said will, and an affidavit of the service 
was made by him. Held, that the service is legal. Ib. 
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NEW YORK COMMON PLEAS. 


OPpINiIons FILED DECEMBER, 1872. 


EJECTMENT. 

1. Possession of premises under corporation lease — 
evidence. — Action to recover possession of certain lots 
in New York city. In 1827, Hall was in possession of 
the premises, and in that year conveyed them to one 
John Martin, and the title thereto became vested in 
plaintiff, August 9, 1870, by deed from the widow 
and heirs of Jacob Bell, deceased. On June 8, 1850, 
the city of New York leased the premises to William 
R. Stafford for 100 years, the lease reciting all steps 
as having been taken to authorize the city of New 
York to issue this lease. In December, 1851, the lease 
was assigned to Sylvia King, who, in 1852, conveyed 
them to one Samuel Walter. Walter remained in pos- 
session until 1869, when he sold to the defendant, who 
went into possession, and was in possession either per- 
sonally or by his tenants at the commencement of this 
action. 

The referee reported in favor of defendants, on the 
ground that the conveyance from the widow and heirs 
of Bell to the plaintiff, was absolutely void, because at 
the time of its delivery the premises were in the actual 
possession of a person, claiming by a title adverse to 
that of the widow and heirs of Bell. 

On appeal from judgment entered on the referee’s 
report, held, that ejectment is a possessory action, 
and that unless plaintiff can show that he is entitled to 
the immediate possession of the premises, he must fail. 

A party claiming possession under a corporation 
lease, cannot offer that lease in evidence, if objected 
to, until he has shown that all the preliminary steps 
were taken by the corporation authorities to authorize 
them to issue the iease. But, if the lease is admitted 
in evidence without objection, it must be considered a 
valid instrument in all respects, until it is proved to 
be void, unless it is void on its face. The declaration 
of a party, at the time he offers a piece of evidence, 
that he offers it for a particular purpose, may be in- 
voked by his adversary to limit its use; but when once 
admitted, it becomes as much the evidence of the 
opposite party as it is of the party offering it, but 
entirely relieved from any limitation as to its use. A 
party cannot claim that a piece of evidence which he 
has offered is good evidence for him, but no evidence 
when his adversary claims a benefit from it. 

The plaintiff having offered the original lease from 
the city, in evidence, without objection, to show the 
claim under which defendants occupied the premises, 
cannot preclude defendants from taking advantage of 
the lease, to show their title to the possession of the 
premises under that lease. And it is not necessary for 
a party to do any thing whatever before he is entitled 
to possession under a corporation lease, provided the 
lease is valid. 

If he desires to completely cut off the right of re- 
demption, and thus make his own lease absolute, he 
must give certain notices, etc., but the failure to do 
this does not affect his right to possession until some 
person redeems the premises in the manner prescribed 
by law. The defendants having established a right to 
possession, and there being no proof that the premises 
have been redeemed, or that the lease is in any respect 
void, the plaintiff’s action must fail, and the judgment 
be affirmed. Sands v. Hughes et al. Opinion by Van 
Brunt, J.; and Sands v. Johnson. Opinion by Van 
Brunt, J. 





EVIDENCE. 

1. Burden of proof: banking. — Prior to and on April 
25, 1870, plaintiff was a depositor and dealer With the 
National Park Bank of the city of New York. On 
that day plaintiff personally made a deposit in said 
bank, and the receiving-teller, on receiving the money 
and the deposit ticket, made an entry in plaintiff’s 
pass-book of a deposit of $5,050, gave the money to an 
assistant to count, and returned the book with the 
entry in it to plaintiff, who immediately left. On being 
counted, the money was $1,000 short, and notice thereof 
was immediately sent to plaintiff. On the trial the 
judge charged the jury, ‘‘ that the entry in the book is 
prima facie evidence that the defendants have received 
this amount, and that the burden of proof is upon them 
to show that they did not receive it. If you believe 
the plaintiff really did deposit $5,050, then you will find 
a verdict for him for $1,000; if, on the other hand, you 
believe the defendants’ testimony, that only $4,050 was 
actually deposited, then, of course, you will find for 
defendants,” and ‘that there was no question of es- 
toppel in the case.’’ To this charge excepticns were 
taken, and on appeal from judgment for plaintiff for 
$1,207.44, entered upon the jury’s verdict, held, “‘ that 
the judge presented the issue fairly and fully to the 
jury as one of credibility of witnesses; that he gave no 
undue weight or importance to the entry in the book; 
that the jury were fully instructed, that ‘if they 
believed defendants’ testimony, they were to find a 
verdict for defendants,’ notwithstanding the entry; 
and that his charge, that the entry was prima facie 
evidence that defendants received this amount, and 
the burden of proof was on defendants to show that 
they had not received it, was not only correct as a legal 
proposition, but could not possibly mislead the jury, 
so clear and full were his instructions before and after 
it. When a plaintiff makes out a prima facie case, the 
burden is certainly thrown upon the defendant to dis- 
prove it, and this notwithstanding that the legal propo- 
sition is correct, that the burden of proving his case is 
always on the plaintiff. It is a shifting of the onus 
probandi that occurs in every trial where one party 
makes out a prima facie case. Eaton v. Alger, 47 N. Y. 
351; Best on Ev., § 273, p. 321. The judge did not charge 
that the burden of proof in the case was on the defend- 
ant, which would be error; he simply charged that the 
entry was prima facie evidence that the defendants 
‘received this amount,’ and that the burden of proof 
was on them ‘to show that they did not receive it,’ 
and this charge was of the same character as that 
described in Caldwell v. The New Jersey Steamship Co., 
47 N.Y. 290, and approved—in that case it was held 
not error, in an action for damages for negligence, for 
the judge to charge the jury ‘that the burden of dis- 
proving negligence was on the defendants,’ when pref- 
aced by the remark that ‘ the fact that the plaintiff was 
injured by the escape of steam from the boiler raises the 
presumption that the defendant was negligent,’ because 
(says Church, Ch. J.) ‘the jury must have understood 
the remark first quoted as referring to the burden cast 
upon the defendants by the plaintiff’s evidence.’ So 
in this case, the charge that the burden of proof was 
on defendants to show that they did not receive the 
money must have been understood by the jury as re- 
ferring to the burden cast upon defendants by plain- 
tiff’s evidence, because it was immediately coupled 
with and preceded by the remark, that the entry in the 
pass-book was prima facie evidence that defendants 


| did receive the money. The judgment should be 
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affirmed.”’ Asher v. The National Park Bank of the 
City of New York. Opinion by J. F. Daly, J. 


2. Evidence of contributory negligence : what is admitied 
under general denial.— Action by occupants of first 
story or basement of store against occupants of the 
second and upper stories for injuries to plaintiffs’ 
goods arising from the overflow of water from defend- 
ant’s premises. 

Plaintiffs had on their premises a stop-cock entirely 
controlling the flow of water up to defendant’s prem- 
ises. On the night of the accident it was not turned 
sv as to cut off the upward flow of water. Another 
cock on defendant’s premises that allowed the water 
to flow inte and pass off through a urinal had also been 
left open on the same night, and, on account of an 
accidental obstruction in the urinal, the water over- 
flowed and ran down through the floor into plaintifts’ 
premises, causing the injury complained of. Defend- 
ant, in his answer, averred that the injury arose from 
negligence on plaintiffs’ part in omitting a duty which 
it was claimed they had assumed and performed 
until the night of the accident. The judge below 
excluded testimony offering to show plaintiffs’ negli- 
gence, founded on their voluntary agreement. On 
appeal : 

Held, that one assuming the voluntary performance 
of an act or duty for another engages for such skill and 
attention as it ordinarily requires, and if it be in 
respect to a matter for which the other is under con- 
tract or obligation with himself he cannot make claim 
for any malfeasance or neglect to which he has himself 
been a party or contributed. In an action of tort for 
negligence in performance of such duty, the fact that 
plaintiff contributed to the injury would be available 
under a general denial that it was caused by the 
defendant’s neglect, and without special defense of 
such secondary intervention of the plaintiff in aid of 
the primary duty or obligation the defendant had 
assumed. Such a general denial does not confess and 
avoid the cause of action, but presents the principal 
fact or transaction upon which an action for negligence 
is founded as evidence that the injury complained of 
was not occasioned solely by the default of the defend- 
ant, and without plaintiff having, in any respect, 
contributed to it. 

Under these considerations, if, as was attempted to 
be shown, the plaintiff had so assumed the control and 
management of the flow of water up to the defendant’s 
premises as to have relieved the defendant from vigi- 
lance and care of the water works on his premises, 
plaintiff’s omission of such duty constituted a fair 
subject for the consideration of the jury as an act of 
contributory negligence, and the evidence offered 
ought to have been admitted. (Rudalphy v. Fuchs, 
G. T., March, i872, 5 Albany Law Jour. 201, cited.) 
Judgment reversed and new trial ordered. Brown et 
al. v. Elliott. Opinion by Robinson, J. 

8. Damages. The plaintiffs were permitted to prove 
and recover, as part of their damages, the amount of 
injury to goods in their store belonging to a co-occu- 
pant, who did business there on his own account. 
They neither had possession or any right of possession 
of these goods, and the charge that as to such goods 
defendants were bound to specifically set up such 
want of title in plaintiffs was erroneous. Ib. 


Also see Ejectment. 


GENERAL MANUFACTURING AcT. See Defenses. 





INNKEEPERS. 


1. “Guests’’ and “ lodgers :” liability of innkeeper for 
property lost. —The payment of a stipulated sum per 
week, does not of itself change the relation of a party 
from that of a guest to alodger. When such relation- 
ship is established, the rule laid down in Krohn y, 
Sweeny, 2 Daly, 200, must govern the decision. Where 
a hotel-keeper fails to comply with the provisions of 
the act to regulate the liabilities of hotel-keepers, 
passed April 13, 1855, and post the notices required by 
the first section of that act, his liability is not limited 
by the act, and he is chargeable as a bailee for the 
goods of a party who is a guest within the hotel. Lima 
v. Dwinelle. Opinion by Larremore, J. 


JUSTICES’ CoURTS. See Counter-claim. 
NEGLIGENCE. See Evidence. 
NEW YORK CQRPORATION LEASES. See Ejectment. 


NOTES, BILLS, ETC. 

1. Accommodation note: pleadings: considerations. 
— McKendrick, of the firm of Hartshorn & Brand, and 
plaintiff, purchased, on joint and equal account, a 
quantity of malt which Hartshorn & Brand had on 
hand, and plaintiff paid for it, viz.: $13,371.68. The 
malt was allowed to remain on store with H. & B. for 
sale on joint account. McKendrick re-paid plaintiff 
for his own third, and for the other two-thirds H. & B, 
gave plaintiff their note for $8,864, maturing about 
November 13, 1870, which he had discounted at bank. 
In order to effect a removal or extension of this objec- 
tion, H. & B. procured from plaintiff $6,000 upon the 
note in suit and other securities, and therewith, and 
with other funds of their own, took up at bank their 
note for $8,864. The note in suit was made by Boppe, 
and indorsed by H.& B. As between maker and in- 
dorsers it was an accommodation note, but no notice 
of its character in this respect was shown to have been 
given to plaintiff when he took it. In an action 
against the maker and indorsers, the defense relied on 
was, that the note was transferred to plaintiff by H. & 
B. for his accommodation. On appeal, held, that, as to 
the note for $8,864, there was sufficient consideration 
for it, not only as to one-half of the amount thereof, 
which plaintiff had advanced for H. & B., but also in 
the fact that he intrusted the whole venture of malt 
to them for sale on joint account. Such consideration 
warranted their primary assumption of the whole 
debt, as they did in direct terms, by giving the note 
to plaintiff as their immediate creditor therefor, and 
it might be sustained as founded on good condition 
without regard to any equities that might ensue or 
grow out of their joint dealings. Crater v. Biniger, 
45 N. Y.545. In this condition of their liability upon 
that note. and for the purpose of its renewal, they so- 
licited and obtained plaintiff’s aid by inducing him to 
advance $6,000 on the faith of the note in suit and 
some others. 

The only defense interposed to this note, that it was 
given without consideration and for plaintiff’s accom- 
modation, is negatived by these proofs, and whatever 
equities may have arisen out of subsequent dealings as 
between plaintiff and H. & B., they are the subject of 
a final settlement of their joint account, and are not 
presented for consideration upon the pleadings. Even 
if, on the trial of an action, some other rights may be 
developed beyond such as are pleaded, none can be re- 
garded in the ultimate judgment except ‘‘ secundum 
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allegata et probata.”” It is only when such proof can 
pe invoked to sustain the judgment that the court on 
appeal can amend the pleadings by conforming them 
to proofs admitted, without valid objection being 
made onthe ground of variance. Lounsbury v. Purdy, 
18 N. Y. 515; Bennett v. Judson, 21 N. Y. 240; Tracy v. 
Ames, 4 Lans. 500. The judgment should be affirmed. 
Gordon v. Boppe etal. Opinion by Robinson, J. 

2. Notes distinguished from scrip. —The plaintiff 
sued upon two written instruments in the words fol- 
lowing ‘‘ New York, May 8, 1868. Received from M. & 
H. Marks twenty-five dollars, the amount subscribed 
by him to liquidate the debts of Congregation Darech 
Amuno, which amount said Congregation promises tc 
pay three years after date.” These were signed by the 
president and secretary of the Congregation. Held, 
that said instruments import an absolute engagement 
to pay money, and are promissory notes within the 
meaning and intent of the law; but they are not nego- 
tiable on their face, and in the hands of a subsequent 
holder are subject to all the equities between the origi- 
nal parties. The instruments in question are not 
scrip, and do not give the holders any right or interest 
in the property of the congregation. They are simply 
admissions of indebtedness and promises to pay. 
Marks v. The Congregation Darech Amuno. Opinion 
by Larremore, J. 

8. Resignation from religious societies; counter- 
claims.—The members of a religious incorporation do 
not stand upon the same footing as those of moneyed 
corporations, Their rights and duties are regulated by 
the act of 1813 (3 Stats. at Large, p. 687), which plainly 
declares how a membership of such a society may be 
obtained, but is silent as to the manner of its dissolu- 
tion. In the absence of proof of any rule or by-law of 
the society imposing restrictions upon members as to 
resignation, the legal presumption is that a resignation 
terminates their relations with the society at the time 
it was made. No formality is required in the notice of 
resignation. It may be repressed or inferred by or 
from any act or circumstance inconsistent with the 
continuance of the relation previously existing be- 
tween the parties. No counter-claim can be allowed 
for dues of parties after such resignation. Ib. 

4. Dissenting opinion.— The learned judge in dissent 
is of opinion that a counter-claim should be allowed 
in favor of the congregation for dues of plaintiff, on 
the ground that his resignation was contingent and 
not absolute. Ib. Opinion by J. F. Daly, J. 


PARTIES, NON-JOINDER OF. See Defenses. 


Partnership: purchase by partner after dissolution.— 
Defendants had been copartners under name of the 
National Feed Mill, but a dissolution of the partner- 
ship, in December, 1871, about ten days before the sale 
in question was made, was shown. 

Plaintiff had dealt with the firm in October and 
November prior to the dissolution, and had received 
payment from the firm on sales made to Greenvault, 
one of the partners. 

Subsequent to dissolution, an order for the delivery 
of oats to the National Feed Company was signed by 
plaintiff, and the return of the weight made by the 
weigher employed by Greenvault, was made out as 
weighed for and delivered to the National Feed Com- 
pany, which returns, according to the weigher’s cus- 
tom, were always mailed to the plaintiff or to the 
company by whom the oats were delivered. 





At the time of the purchase, Greenvault was doing 
business individually, but the plaintiff was not apprised 
of that fact, though it appeared in evidence that notice 
of the dissolution had been published in one of the 
public newspapers of the city. Held, that it was notice 
to all except those having previous dealings with the 
firm, to whom actual notice of the dissolution was 
necessary. And as the plaintiff had been selling oats 
to the firm for two months previous to the dissolution, 
and as manifestly appeared by the order given for the 
goods, and by the return of the weight made by the 
weigher, the plaintiff delivered the oats under the 
impression that he was delivering and selling them to 
the firm the same as before. He was in no way con- 
cluded by the public advertisement of the dissolution; 
a conclusion strengthened by Greenvault’s own testi- 
mony that he had never dealt with the plaintiffs 
individually. 

After the claim was placed in the hands of plaintiff's 
attorney for collection, Greenvault gave an individual 
chattel mortgage as security for it, which mortgage 
was drawn by plaintiff's attorney; and it further 
appeared from a memorandum of the indebtedness, in 
the plaintiff’s attorney’s handwriting, that Greenvault 
is named as the debtor; but these circumstances could 
not change or vary the legal liability arising from the 
previous state of facts. The judgment should be 
affirmed. Preston v. Greenvault et al. Opinion by 
Daly, C. J. 


PRACTICE. 


1. Settlement of isswes: Code, §§ 253, 254.—Issue was 
joined in this action by service of the answer on October 
29, 1864; on November 29, 1864, by consent an amend- 
ed answer (so called by defendants) was served. The 
amendment consisted in a verification of the answer 
by both defendants, the first answer having been veri- 
fied by but one. 

Within ten days after the service of the so called 
amended answer, the defendants gave notice of motion 
to settle the issues of a trial by jury. That motion 
was denied on the ground (1) That the second answer 
served. was not an amended answer, and the ten days 
within which the motion should be made had expired. 
(2) That no specific questions were served with the 
notice of motion. (3) That it was not a case where all 
the issues should be tried by a jury. 

By leave of the court on paying costs, defendants 
made a new motion to the same effect, but served the 
notice March 4, 1865, more than ten days after the order 
denying the first motion was served, viz., February 
14, 1865. On the second motion specific questions of 
fact were served, and affidavits stating that in prepar- 
ing for the first motion counsel was sick and unable to 
draw up such question, and that other counsel, from 
pressure of business, suffered more than ten days to 
elapse after answer served before said motion was 
made. This second motion was denied, and on appeal, 
held, that the action, while it involved and was based 
upon an alleged fraud perpetrated upon plaintiffs, 
was well brought in equity, on account of the nature 
of the transaction and relief prayed for, and was not 
of the classes mentioned in the Code, section 253, which 
must be tried by a jury. The defendants were bound 
to apply for an order settling issues for a jury under 
section 254. Such application at the time defendants 
made it, was regulated by the then rule 33 (new rule 
40), and had to be made in ten days after issue was 
joined, and upon papers showing specific questions of 
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fact which it was desired should be tried by a jury. 
The defendants did not comply with the rule in either 
particular, and though the judge had discretion to 
grant the motion, he denied it. The leave to renew, 
while it gave defendants an opportunity to supply the 
defect in their papers on a new motion, did not place 
them in any better position concerning the ten day 
rule. The judge who heard the renewed motion might, 
in his discretion, have also granted the motion, not- 
withstanding it was made too late, but under the rule 
he was right in denying it, because made too late. The 
excuses for not making the motion in time were ad- 
dressed to the discretion of the judge (Code, § 174), and 
his decision is not to be reviewed. Appeal should be 
dismissed. Loeschigk etal. v. Hatfieldetal. Opinion 
by J. T. Daly, J. 


PLEADINGS. fee Defenses, Evidence, and Notes and 
Bills. 
REFERENCE. 

1. Referee’s report : exceptions.— In the case at bar, the 
referee found in favor of plaintiff on an account con. 
sisting of eighty-nine items, thirty-five of which were 
in dispute. The appellant insists that the report must 
be set aside because it does not specify which of the 
disputed items were allowed. -Held, that there is no 
such practice. The proper practice is to obtain a more 
detailed report, or more specific finding, and is always 
in the power of the appellant. The appellant has neg- 
lected to do this, and it does not lie with him now to 
complain that he cannot point out the assumed error 
on the part of the referee, because he does not know 
which of the disputed items were allowed, and which 
were disallowed. Muhelbrink v. Kellers. Opinion by 
Daly, C. J. 

2. Finding on conflicting evidence.—The judgments 
in cases of Nott v. Hancock, and Comyn v. Early, are 
affirmed. Opinions in both cases by Van Brunt, J., 
involve merely a review of the testimony, and hold, 
that it being conflicting, the decision of the referee is 
final. 

RELIGIOUS CORPORATIONS. 

The plaintiff undertook to get up and manage a 
“fair,” at the request of certain members of the ves- 
try of St. Alban’s Church, for the benefit of the 
church, with the understanding on her part, and upon 
that of the said vestrymen, that the expenses incurred 
were to be paid out of the proceeds, and that the bal- 
ance was to go to the church. In fact, the gross 
receipts, instead of the nett receipts, were paid over 
by the person who acted as treasurer of the fair, to the 
building committee of the church, and was expended 
by them in the purchase of the ground and upon 
which the church stands, and in the edifice itself. The 
plaintiff brought this action against the corporation, to 
recover back the amount which she had expended in 
the matter of the fair. She recovered in the court 
below, and from that judgment the defendant appeals. 

Held, a new trial must be granted in this case, for 
the refusal of the judge to instruct the jury as re- 
quested, that the acts of the members of the vestry at 
the time the plaintiff consented to take charge of 
the fair were not obligatory on the defendants. 

The defendants are a religious corporation, the tem- 
poralities of which are, by the statute, managed by a 
board of trustees, consisting of the rector, two church- 
wardens and eight vestrymen. The trustees of a relig- 
ious corporation can alone bind the corporate body, 
and to execute tais power they must meet as a board. 





The separate action of the trustees, without meeting as 
a board, even though a majority in number should 
agree upon an act, is not binding upon the corporation, 
and cannot of itself create a corporate liability. There 
was no regular meeting of the trustees in relation to 
the fair, nor was the same ever regularly brought 
before or authorized by that body. No delegation of 
the powers of the corporation to any committee or 
officer, nor any confirmation or ratification of the acts 
of the individual vestrymen as aforesaid is shown by 
the evidence in the case. It does not appear that the 
corporation had any information that the sum of money 
received and given to them from the proceeds of the 
fair was subject to any such claim as the plaintiff has 
set up; and the fact that one or two of the trustees of 
the corporation knew of the claim is not sufficient, 
under the circumstances, to bind the corporation upon 
the principle of ratification. Judgment reversed and 
new trial ordered. Constant v. Rector, etc., of St. 
Albans Church. Opinion by Daly, C. J. 

2. The defendants possessed no power to carry on 
or conduct a fair, and could not delegate to any one 
authority for that purpose. 1 R. 8. 600, § 3. 

The “ fair’’ and all proceedings connected therewith, 
so far as appears, were entirely voluntary, and intended 
as a mere benefaction in aid of the purposes of defend- 
ants’ incorporation, and although more moneys may 
have come to their possible use or benefit than was 
intended in the inconsiderate action of the plaintiff as 
donor, no recovery in law can be had by her for any 
excess she may have paid beyond what in her imme- 
diate benevolent purposes she may have intended, or 
for sums which she improvidently disbursed or incurred 
in the management of the fair. The receipts of the 
fair, so far as appears, were received and appropriated 
by the firm of Albertus & Constant (of which the plain- 
tiff was a member) to the purchase of the lots, on 
which defendants’ church edifice was built, in the 
name of William 8S. Constant (plaintiff’s son), which 
he subsequently sold and conveyed to Joseph Sands, 
and the purchase-money on such sale was paid to the 
firm. The law raised no trust for defendants’ benefit 
in these transactions (1 R. 8S. 729, §§ 49, 51) nor imposed 
any obligation on them by implication for any acts 
done or assumed to have been done for their benefit 
which were neither authorized nor affirmed by their 
board of trustees. The evidence also establishes a set- 
tlement by the defendants, and discharge of the claim 
in suit by the legal successors in interest of plaintiff's 
firm. For these reasons the recovery was unauthorized 
and untenable. Ib. Opinion by Robinson, J. 

Also see Notes and Bill. 


(To be continued.) 
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BrILits In ConeGress. — Bills have been introduced 
in the house of representatives providing as follows. 
For the repayment of the income tax collected from 
the judges of the different States; to inquire into the 
conduct of Judge E. H. Durelle, of the United States 
district court of Louisiana, during the recent political 
troubles in that State; to provide for the holding of 
additional terms of the United States circuit court for 
the southern district of New York; to amend the 
bankruptcy act so that State corporations, such as 
insurance companies, etc., shall not be subject to the 
provisions of that act, but to the jurisdiction of State 
courts. 
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COURT OF APPEALS CALENDAR. 


The following is a list of the first one hundred causes 
on the calendar of the court of appeals for the year 


1873. 


The court reconvenes for the hearing of argu- 


ments on Monday, January 20, 1873, at the capitol in 
the city of Albany: 


Preferred Calendar— Class No. 2. 


No. 


1. 
2. 
3. 
4. 


5. 
6. 


Stears v. Cook, impleaded. 

Livingstone v. Greene and others. 

Howland by Jaques spe: Gam. v. Taylor, etc. 

Allen, sur., etc., v. Mercantile Mutual Insurance 
Co. 

American Bible Society v. Knox and others. 

Gilbert, ex’r, v. Knox and others. 


. Kelly v. Kelly and another. 
. Rogers and another v. Wheeler and another. 
. United States of America v. Fox and another. 


Preferred Calendar — Class No. 3. 


. Kingsbury, adm’r, etc., v. Randall and others. 
. Nat. Life Ins. Co. U. 8. A. v. Minch, adm’r, ete. 
. Pearsall v. Pearsall. 


13. 
14. 


15. 
16. 
17. 
18. 
19. 
20. 
31. 


SEARRESS ESS SARE BRESBRNRKE BR 


Rainsford v. Royal Ins. Co. of Liverpool. 

Strong v. Woodward Steam Pump Manufactur- 
ing Company. 

John, adm’r, v. Hartshorn, ex’r, etc. 

Cary v. White, adm’r. 

Fowler, adm’r, v. Mutual Life Insurance Co. 

Reed and others v. Reed, adm’r. 

Ritter, ex’r, etc., v. Krekeler, impleaded. 

Lynch. adm’r, v. Crary. 

St. Luke’s Home for Indigent Christian Females 
v. An Association for the Relief of Responsible 
Agents and Indigent Females of New York, 
and others. 

Porter, etc., v. Parmley. 

Drake, individually, and an adm’r, v. Gilmore 
and others. 

Griswold, ex’r, v. Griswold. 

Reynolds, adm’r, v. Park. 

Johnson v. Underhill, ex’r, etc. 

Moran and others, ex’r, v. Chase, impleaded, etc. 

Farley, adm’r, etc., v. McConnell aud others, 

Holbrook, etc., v. Hatfield. 

Doscher, ex’r, v. Shaw and others. 

Kipp, ex’r, v. Shaw and another. 

Maxon and others v. Maxon and others, ex’rs. 

Wade, adm’r, v. New York and Oswego Midland 
R. R. Co. 

Whitaker, adm’r, etc., v. Whittaker, adm’r, etc. 

Fitzburgh and others v. Sacket. 

Randall, ex’r, ». Elwell and others. 

Savage, adm’r, v. Howard Insurance Co. 

Banlee, adm’r, v. New York and Harlem Rail- 
road. 

Dunham and others, ex’rs, v. Sage. 

Vermilyea v. Palmer, ex’r. 

Davis and others, ex’r, v. New York Central and 
Hudson River R. R. Co. 

Totten, adm’r, ex’r, etc., v. Phipps and others. 

Swits v. De Rerner, adm’r, etc. 

Mosher v. Randall’s ex’rs, etc. 

Wetmore and others, ex’rs, v. Parker and another. 

Meehan v. Forrester and others, ex’rs. 

Myers, ex’r, etc., v. DeMiller. 

McGrath and others, adm’rs, v. Duffy. 

McGinnis, adm’r, v. New York Central and Hud- 
son River R. R. Co. 
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Dutton, adm’x, v. Willner. 
Kelly, adm’x, etc., v. Staten Island R. R. Co. 
Madden, adm’x, etc., v. Staten Island R. R. Co. 
Landers, adm’x, ex’r, etc., v. Staten Island R. 
R. Co. 
Bryan, ex’r, etc., v. Baldwin. 
Tinney, adm’x, v. The Boston and Albany R. 
R. Co. 
Flike, adm’r, v. The Boston and Albany R R. Co. 
Isham, ex’r, v. Davidson and others. 
Holmes and others v. Meads and others. 
Despard and others, ex’rs, v. Churchill an 
others. ‘ 








. Hatch, ex’r, v. Barrett. 
. Marwin, adm’r, v. Wilber. 


Preferred Calendar — Class No. 4. 

The People, etc., v. Church and others. 

The People, etc., v. The Albany and Susquehanna 
R. R. Co. 

The People ex rel. Irwin and others v. Sawyer, 
county judge, and others. 

The People ex rel. Sawyer and others v. The 
Assessors of Springport and others. 


. The People ex rel. Williamson v. McVinney. 


The People ex rel. Oswould and another v. Tay- 
lor and others, assessors. 


. The People, etc., v. The Mayor, etc., of Albany. 


Preferred Calendar — Class No. 5. 


. Metcalf v. Baker. 

. Ferritt v. Crombie and another. 

. De Forest and others v. Taylor, impleaded, eto. 
. Kein and another v. Tupper and another. 

. Read and another v. Waterhouse and others. 

. Otis and others v. Kimber. 


Sehuchardt v. The Mayor, etc., of New York. 
Prouty v. The Lake Shore and Michigan Railroad 
Co. and others. 


. The People ex rel. Tuttle and others v. The Canal 


Appraisers, etc., of New York. 


. The People ex rel. Tuttle and others v. The Canal 


Appraisers of New York. 

The People ex rel. Pells v. The Board of Super- 
visors of Ulster Co. 

Pulver v. Harris. 

In the matter of the petition of Bohn and others 
to vacate an assessment. 


. In the matter of the application of the New York 


and Harlem R. R. Co. for confirmation of 


report, etc. 
In the matter of the petition of McArthur to 
vacate an assessment. 


. In the matter of the petition of Volkering to 


vacate an assessment. 


. In the matter of the petition of Stead to vacate 


an assessment. 
In the matter of the petition of Ellsworth to 


vacate an assessment. 
General Calendar. 


. Worrell v. Munn, impleaded, etc. 
. Wells v. Miller. 
. Knowlton v. Fitch and another. 


91. 
92. 
93. 
94. 


95. 


Warner v. New York Central Railroad Company. 

Justice v. Lang. 

Smith and others v. Miller. 

Smith v. Hemstreet. 

Florence Sewing Machine Co. v. Warford and 
another. 

Jackson, rec’r, etc., v. Van Slyke. 
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96. Moore v. Pitts. 
97. Abbe v. Allen. 
98. Price v. Matsel and another. 
99. Hill v. Priestley. 
100. Haydock v. Coup and others. 
E. O. PERRIN, Clerk. 


— > - 
CORRESPONDENCE. 


RocuesteEr, N. Y., January 13th, 1873. 

DEAR StrR—In connection with your note on Gould 
v. The Hudson River R. R. Co.,6 N. Y. 522, and other 
cases to the same point in7 Alb. L. J. 23, permit me to 
call attention to Yates v. Milwaukee, 10 Wall. 497, 
where the supreme court of the United States unani- 
mously and distinctly hold, 

“1. The owner of land bounded by a navigable river 
has certain riparian rights, whether his title extend to 
the middle of the stream or not. 

“2. Among these are, free access to the navigable 
part of the stream, and the right to make a landing, 
wharf or pier for his own use or for the use of the 
public. 

“*3. These rights are valuable, and are property, and 
can be taken for the public good only when due com- 
pensation is made." 

In connection with your note, 7 Alb. L. J. 22, of cases 
where the dissenting opinion has been published as the 
opinion of the court, let me say such mistakes have an 
early precedent in this State in the case of Betts v. 
Turner, 2 Cai. Ca. in er. 305, where is reported as a per 
curiam opinion what we learn from another report of 
the same case in 1 Johns. Ca. 65, was, in fact, a dissent- 


ing opinion. 
Yours, etc., 
JAMES L. ANGLE. 


——_+e 9 — 


ENGLISH NOTES. 


The Lord Chancellor of England has resigned the 

office of president of the Legal Education Association, 
as he considers that the duties pertaining to the pre- 
siding officer of that body cannot advantageously or 
properly be discharged by any one holding the position 
to which he has recently been called. Sir John 
Duke Coleridge has brought a suit for libel against Mr. 
Guilford Onslow, M. P., for having charged him with 
conspiring to defraud the Tichborne claimant of his 
just dues. Mr. Henry Dickens, son of Charles 
Dickens, has adopted the pursuit of law, and is now 
“entered at the temple.” Lord Romilly, master of 
the rolls, and Dr. Abdy, regius professor of civil law 
in the Cambridge University, have both signified their 
intention of resigning their respective offices. Mr. 
Henry Cotton, Q. C., has been appointed counsel to the 
University of Oxford, to succeed Lord Selborne. 
The London bar propose forming a barristers’ benevo- 
lent society. The claimant in the Tichborne case 
has been promoted to a new dignity. He is to have a 
“trial at bar’’ on the charge of perjury. This pro- 
ceeding is very rarely resorted to of late years, and has 
been reserved for the most important state trials, The 
effect is to have the trial before three of the first judges 
in England, and before a special jury. It is supposed 
that the trial will occupy a long time. Mr. Edwin 
James, now of New York, has appealed to the courts 
against the benchers’ decree, by which he was expelled 
from the bar in 1861, while he was absent in America. 
He states that want of funds alone prevented him from 
making this application years ago. 





LAWYERS IN OFFICE NOT TO PRAUOTICE.— The senate 
has adopted bills providing that no delegate in congress, 
and no clerk, assistant or deputy clerk of any territo- 
rial, district or circuit court, or of the court of claims, 
or the supreme court of the United States, or marshal 
or deputy-marshal of the United States, within the dis- 
trict for which he is appointed, shall act as solicitor, 
proctor, attorney or counsel in any case depending in 
any or either of said courts, orin any district for which 
he is acting as such officer. 

——__»-@—___—__- 


ADMITTED TO THE BAR.— The following gentlemen 
were admitted to the bar after examination on Thurs- 
day, 10th inst., by the general term of the fourth dis- 
trict, sitting at Syracuse: Stephen B. Bartlett, of 
Warsaw, Frederick B. Churchill, of Rome, George 
W. Fisher, of Rochester, and A. Hamilton Webster, 


of Lockport. 
—_~+e———_—_——- 


LEGAL NEWS. 

Hon. J. P. Emmons, attorney-general of Florida, 
has become totally blind. 

Chief Justice Nicholson, of the supreme court of 
Tennessee, recently sustained severe injuries by fall- 
ing down a flight of stairs at the capitol in Nashville. 

During four months ending October last, the city of 
New York paid the sum of $22,000 for legul services 
against various members of the defunct ‘‘ring.”’ 

Hon. Lyman Trumbull, of Illinois, will resume the 
practice of the law after the expiration of his senato- 
rial term. Mr. Trumbull has been in the United 
States senate since 1855. 

A bill has passed both houses of the Michigan legis- 
lature, increasing the salaries of the chief justice and 
each associate-justice of the supreme court of that 
State from $2,500 to $4,000. 

Hon. D. C. Humphreys, of the supreme court of the 
District of Columbia, has resigned. Hon. Richard Bus- 
teed, late of the United States district court for 
Alabama, is to be nominated to succeed him, and Judge 
Humphreys is to be nominated for the office of judge of 
the United States district court of Alabama. 

The general term, fourth department, convened at 
Syracuse on the 7th inst. There were 386 cases on the 
motion calendar —273 being against the New York 
Central and Hudson River Railroad Co., for penal- 
ties for overcharging of fare. There were 235 cases on 
the general calendar. 

The judicial appropriation bill before the United 
States house of representatives appropriates as follows: 
for United States courts, district attorneys, etc., 
$379,850; for the court of claims and judgments, 
$431,340; for the department of justice, $135,340; 
for the office of commissioner of internal revenue, 
$354,140; for the enforcement of the internal revenue 
laws, $150,000; for the pension office, $416,060; for the 
patent office, $686,000. 

The time for filing claims for additional bounty, 
under the act of July 28, 1866, giving $100 to any sol- 
dier who enlisted in the army of the United States 
after the 19th day ef April, 1862, fora period of not 
less than three years, and received his honorable dis- 
charge, or $50 for two years’ enlistment after April 14, 
1861, expires on the 3lst of this month, congress hav- 
ing, on the 22d of April, passed an act prolonging tho 
time of filing such claims until January 31, 1873. 
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UNSTAMPED INSTRUMENTS AS EVIDENCE. 


Unquestionably the current of judicial opinion is 
in favor of the proposition that the provisions of the 
United States statute of 1866, chapter 184, section 9, 
that no instrument, not duly stamped as required by 
jaw, shall be admitted or used in evidence in “ any 
court” until a legal stamp shall have been affixed 
thereto, applies only to the courts of the United States. 
But, notwithstanding, the supreme court of Pennsyl- 
vania, in a case which we elsewhere publish, has 
taken a different view, and last week rendered a 
decision holding that an unstamped instrument is not 
admissible in evidence, even in a State court. The 
opinion in the case was delivered by Agnew, J., and 
reaches its conclusions through a process of a priori 
reasoning not very clear or satisfactory. It appeared 
in the case that the defendant offered in evidence a 
special written contract which was objected to “ be- 
cause the paper is not stamped as required by the act 
of congress.” On that ground the court rejected the 
evidence and this decision was affirmed on appeal. 
No evidence was offered, nor did it appear that the 
stamp was intentionally omitted. The surpreme court 
held, first, that the act applies to State courts, and, 
second, that it was within the constitutional power of 
congress. 

It has been repeatedly held by the courts of the 
other States, although, we think, unnecessarily, that 
the section of the act of congress does not apply to 
State courts. Carpenter v. Snelling, 97 Mass. 452, is 
usually considered a leading authority to this effect. 
In Green v. Holway, 3 Am. Rep. 339 (101 Mass. 243), 
speaking of the above case, the court said: “The 
judgment went upon the ground that, assuming the 
instrument in question not to have been stamped in 
accordance with the provisions of the statute, it was 
still, in the absence of proof of fraudulent intent, valid 
and admissible in evidence in the courts of this com- 
monwealth.” So that the gist of that decision was the 
intent. The court, however, declared that as the statute 
did not in terms apply to the State courts it could 
not be constructively extended to such courts; and 
“grave doubts” were also entertained as to the con- 
stitutional right of congress to extend the act to the 
State courts, but that point was not involved. In the 
case last cited, the court entered into a careful exam- 
ination of the legislation and adjudications on the sub- 
ject, and while expressing a decided opinion that the 
act did not apply to the State courts, held, simply, 
“that as no evidence was offered that the stamp 
upon the contract in suit had been omitted with 
fraudulent intent,” the paper should have been ad- 
mitted in evidence. 





Craig v. Dimock, 47 Ill. 308, is another case where 
the whole subject was fully considered, and the court 
said: “We will not deny the power of congress to 
require such instruments to be stamped, nor the con- 
sequent power to punish by fine an intentional 
evasion of the law,” and added, “Since the act, then, 
does not in terms prescribe such rules to State courts, 
we must conclude that the provisions of the act were 
only intended to apply to the federal tribunals.” But 
there was no pretense that the stamp was omitted 
with intent to evade the statute, and the case goes 
no further really than those heretofore cited. See 
also Latham v. Smith, 45 Ill. 29; United States Hx- 
press Co. v. Haines, 48 id. 248; Powell v. Feeley, 49 
id. 143. In People v. Gates, 43 N. Y. 40, the court 
held, on the authority of Carpenter v. Snelling, and 
without discussion, that the United States internal 
revenue act, “so far as it prescribes a rule of evidence, 
is operative only in the federal courts, and has no 
application to the courts of the State.” But Car- 
penter v. Snelling went no farther than to hold that 
the paper offered was admissible in the absence of 
proof of fraudulent intent, and People v. Gates can 
hardly be considered an authority for any thing 
beyond that. But to that extent the case overrules 
the decisions of the supreme court in Howe v. Car- 
penter, 53 Barb. 382, and cases there cited. 

So in the following cases the act has been held to 
apply only to federal courts, though in most, if not all 
of them, the decision was or could have been properly 
put upon the ground that there was no proof of fraud- 
ulent intent in omitting the stamp. Griffin v. Ranney, 
35 Conn. 239; Sporrer v. Hifler, 1 Heisk. 633; Cle- 
ment v. Conradt, 19 Mich. 170; Daley v. Coker, 33 
Tex. 815; Bowen v. Byrne, 55 Ill. 467; Hale v. Wil- 
kinson, 21 Grat. 75; Atkins v. Plympton, 44 Vt. 
21; Bumpass v. Taggart, 26 Ark. 398. There are a 
number of earlier cases, which it is not necessary to 
cite. 

And, although many of the cases so far given con- 
tain very decided language against the constitutiona 
power of congress to apply the act to the State courts, 
yet none of them make that a ground of the decision. 
But, Moore v. Moore, 47 N. Y. 467, tends clearly to 
this conclusion. This was an action for partition, and 
the unstamped deeds of plaintiff were offered in evi- 
dence, and received under objection after having been 
stamped in the presence of the referee. The defendant 
moved for a dismissal of the complaint on the ground 
that plaintiff had failed to prove title. The motion 
was denied. On appeal, the court, after referring to 
its decision in People v. Gates, said; “This went upon 
the principle that the federal government could not 
prescribe a rule of evidence for the State courts. We 
now hold that it is not in the constitutional power of 
congress to prescribe for the States a rule for the 
transfer of property within them, Without denying 
that it is within the power of taxation, conferred upon 
it, for congress to lay an excise tax upon the business 





50 


THE ALBANY LAW JOURNAL. 








- 
operations of communities, and to collect that tax 
by means of stamp—to be placed upon the written 
instruments exchanged between contracting parties, 
and to enforce the observance of the law to that end, 
by the imposition in it of penalties for its non-observ- 
ance, we are of the opinion that it is without that 
power to declare that a contract or conveyance 
between citizens of a State, affecting the title to real 
estate, is void for the reason that such observance has 
been omitted.” There was nothing to indicate a 
fraudulent intent in omitting the stamps, and there- 
fore, according to the authorities, the instruments 
were not invalidated, so that there was nothing in 
the case to call for the advanced doctrines of the 
court. 

In Moore v. Quirk, 105 Mass, 49, it was held that 
“the clause of the internal revenue act which pro- 
vides that instruments not stamped as therein required 
shall not be recorded, cannot be construed as pro- 
hibiting the performance, by the officers of the 
commonwealth, of the duties imposed upon them by 
statute, but must be limited in interpretation and 
effect to records required or authorized by act of 
congress.” This is, of course, directly adverse to the 
premise of Judge Agnew, that the term “recorded” 
must apply to the State offices of record. 

It may be considered as settled that, in the absence 


of proof of fraudulent intent, the mere omission of a 


stamp does not invalidate an instrument. This is so 
held in most of the cases before decided, and in the 
following among others. Hitchcock v. Sawyer, 39 Vt. 
412; Tobey v. Chipman, 13 Allen, 123; Holyoke v. 
Franklin Co., 97 Mass. 150; McGovern v. Hosbeck, 
53 Penn. St. 176; Blunt v. Bates, 40 Ala. 470; Hallock 
v. Jaudin, 34 Cal. 167; New Haven, etc. v. Quintard, 
6 Abb. (N. 8.) 128; 37 How. 29. The supreme court 
of Iowa, however, held the contrary doctrine, that 
the mere omission invalidated without regard to 
intent. See Muscatine v. Sterneman, 6 Am. Rep. 685 
and cases. But in Mitchell v. Home Ins. Co., 32 Iowa, 
421, the former decisions are all expressly overruled, 
and, on the strength of Campbell v. Wilcox, 10 Wall. 
421, it was held that, in the absence of affirmative 
proof of a fraudulent intent, unstamped instruments 
are admissible in evidence. 

In his haste to vindicate the constitutional power 
of congress, Mr. Justice Agnew, in the Pennsylvania 
case elsewhere printed, has entirely ignored the ques- 
tion of intent which was naturally the first to be 
decided, and has gone as far and as unnecessarily 
to the one extreme as many of the judges in the 
prior cases have to the other. The fact that Chief 
Justice Thompson and Justice Sharswood dissented 
from the majority of the court, and the other fact that 
the decision is in conflict with the whole current of 
the decisions in the other States, and with the obvi- 
ous opinion of the supreme court of the United 
States in Campbell v. Wilcox, will give the decision 
little weigit, at least outside of the State. 





THE LEGAL RELATIONS OF PHOTOGRAPHY. 


The development of the representative arts has 
greatly enlarged the boundaries of evidence. The 
rapidity and reliability of the photographic art is 
likely to render it pre-eminently useful in the pre- 
vention and proof of wrongs public and private, 
criminal and civil. The uses to which photography 
may be put in the identification of criminals, and thus 
indirectly in the prevention of crime, are well known. 
It has been asserted that the last: objects which 
a dying man sees remain sufficiently long upon the 
retina of the eye to admit of being enlarged and 
preserved by photography. If this be true, in the 
case of a murdered man, the surrounding objects and 
persons in their actual attitudes may be ascertained. 
Although we have no case in which this scientific 
fact has been utilized in the identification of a mur- 
derer, such a use is by no means improbable in the 
future. In England it has been proposed, for 
the purpose of identification, to appoint a public 
photographer, whose duty it should be to take and 
preserve the likenesses of all persons residing in 
England, every five years; and also likenesses of all 
persons leaving the country. In the United States, 
it has been suggested that a person naturalized should 
have a good photograph of himself attached to the 
“paper,” either by the official seal of the judge or 
commissioner, or by being impressed upon the paper 
itself by an official photographer. For the identifi- 
cation of persons, also, it has been suggested that 
indorsees of commercial paper should be required to 
exhibit the likenesses with the indorsements of the 
indorsers; that marriage certificates should have the 
photographs of the husband and wife attached; that 
all persons entering the army or navy should be 
photographed by an official photographer. For the 
purposes of accurate delineation, it has been suggested 
that the photographs of witnesses should be taken at 
various stages of the testimony, in their tranquil moods, 
and in their moments of excitement when under 
a searching cross-examination, so as to be used on 
appeal or in cases where the deposition of the absent 
witness has to be read to the judge or the jury; that 
an official artist should take the photograph of a tes- 
tator in the act of signing a will, to give the external 
evidences of capacity; that the surroundings of a 
murdered man should be taken by an official artist ; 
that in cases of riot, photographs of the riotous 
assemblage be taken at intervals for use in subse- 
quent legal proceedings. And it has been intimated 
that photography may be so utilized as to take 
pictures of riotous persons in the night, by powerful 
lights thrown upon the scene. But whatever may 
be the varied public and legal uses to which photo- 
graphy may be put in the future, the art has already 
been recognized in our courts as being of consider- 
able importance in the establishment of asserted facts. 
The reliability of photographic evidence must always 
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depend upon the certainty and perfection of the art. 
Things transitory and non-producible, when repre- 
sented by a process completely true and accurate in 
its results, can be proved by no better or more 
reliable method than such a representation. The 
human eye and memory may be easily conceived to 
be less likely to take and retain perfect images of an 
object, a person, a set of surroundings, than a photo- 
graphic instrument. The superiority of photographs 
over mere hearsay evidence, and their claim to be 
the very best of secondary evidence, if not original 
evidence, is not unfounded, but altogether reasonable, 
and particularly scientific. Nevertheless, the courts 
have not yet had the subject of photographic evidence 
long enough before them to arrive at a definite and 
uniform decision as to the kind of evidence which 
photographs deserve to be denominated. In the 
Taylor will case (10 Abb. N.S. 301) the surrogate 
said: “Those who are familiar with the details of 
photography are aware of the many circumstances 
that would have to be made subjects of affirmative 
proof. . , ‘ : , : oo. The 
refractive power of the lens, the angle at which 
the original to be copied was inclined to the sensitive 
plate, the accuracy of the focusing, and the skill of 
the operator and the method of procedure, would 
have to be investigated to insure the evidence as 
certain.” In this case photographic copies of a sig- 
nature were held not admissible to aid an expert as a 
basis of opinion as to the genuineness of the original 
signature. But this decision is not in conformity 
with Marcy v. Barnes, 16 Gray, 161, wherein it was 
decided that upon the issue of the genuineness of a 
signature, magnified photographic copies of this 
signature are admissible in evidence, accompanied 
by preliminary proof that the copies are accurate in 
all respects, except as to size and coloring; and that 
the opinion of an expert may be based in part upon 
such copies. dn this case, Merrick, J., said: “ Under 
proper precautions, in relation to the preliminary 
proof as to the exactness and accuracy of the copies 
produced by the art of photographers, we are unable 
to perceive any valid objection to the use of such pre- 
pared representations of original and genuine signa- 
tures as evidence competent to be considered and 
weighed by the jury.” And this is the position taken 
by the New York Court of Appeals in Rulof'’s Case, 
45 N. Y. 213, in which objection was taken to the 
admission of photographic likenesses of two persons 
found drowned. This objection was not sustained, 
the proper preliminary proofs of the mode of taking 
the pictures and their accuracy having been given. 
Potter, J., who delivered the opinion at general term, 
said: “It is the every day practice to use the dis- 
coveries in science to aid in the investigation of truth. 
As well might we deny the use of the compass to the 
surveyor or the mariner; the mirror to the truthful 
reflection of images; or spectacles to aid the failing 
sight, as to deny, in this day of advanced science, the 





correctness in greater or less degree depending upon 
the perfection of the machine and the skillful admis- 
sion of light to the photographic instrument, its power 
to produce likenesses; and upon the principle, also, 
that a sworn copy can be proved when an original is 
lost or cannot be produced, this evidence was admis- 
sible.” (See Albany Law Journat, vol. III, 186.) 
Although the authorities are few upon the evidentiary 
character of photographs, they are sufficiently decided 
to warrant the frequent admission of photography in 
court, to throw light upon obscure points. And there 
is great reason to predict that the importance of this 
art will be constantly increasing both in respect to 
the prevention and the proof of wrongs. 





choi 
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CONSOLATION FOR THE BRIEFLESS. 


Probably most young men that come to the bar — 
especially those who have passed their pupilage out- 
side of the office of a practitioner — cherish the hope 
that, by some happy stroke of fortune, they are to 
spring at once into a lucrative practice; that a turba 
clientium awaits their counsel, and that judges and 
juries will hail them as second Daniels. 

But it does not require many months to dispel this 
illusion. Most young lawyers will recognize their 
own experience in the picture, as painted by a junior 
of the Philadelphia bar at the recent dinner to Chief 
Justice Thompson. ‘“ We sit long years in solitude. 
Like Mariana, in the moated Grange, ‘He cometh 
not, she said.’ Day follows day, and months run 
into years. No tender-hearted corporation is moved 
by our condition; hardly an assault and battery at- 
tacks our leisure; rarely does even the shrill voice of 
the defendant, in an action for slander, startle the 
stillness of our lives; and we are often condemned 
to the experience of Tantalus. One sees a stream of 
clients pour into the office of a friend near by; 
another is kept in a chronic anxiety by the knocks 
of prosperous-looking laymen who mistake his office 
for another man’s; while a third finds it part of his 
daily trial to see the most promising processions, in 
full march for his office, diverted from their purpose 
and turned aside by the wickedly enticing and wide- 
open doors of an envious neighboring savings fund. 
Thus, sir, we seem doomed to sit solitary and alone, 
while our offices, like the unhappy country of the 
patriotic Irishman, literally ‘swarm with absentees.’” 

These are the times that try the souls of youthful 
neophytes, and require all their fortitude and philoso- 
phy — the times that frequently make wrecks of the 
prospects of those who cannot possess their souls in 
patience —who are not thoroughly in earnest. But 
if a young man will look the matter squarely in the 
face, he will discover that his is not the only un- 
watered fleece, nor the only candle that has been long 
kept under a bushel. That rare old instructor, Roger 
North, said: “ This length of time in the approaches 
to practice must be endured, for what inconvenience 
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is it when a man has once firmly dedicated his whole life 
to the law. If any good fortune invites to any step- 
forwarder — then he is to embrace the opportunity; 
if not he cannot be secure of moderate success in the 
profession but by entering by proper means, and not 
per saltum, leaping over bridge and ditch to come at 
it. An egg may have more than its natural heat, but 
will hatch or be addled; therefore, let the motions be 
rather phlegmatic than mercurial, for ’tis a true saying, 
‘soon ripe soon rotten.’ ” 

It is very true that there have been some lawyers 
who have sprung into great practice at a bound, but 
the story of their early years willshow that they were 
prepared for their success — that they were not with- 
out their viginti annorum lucubrationes, Erskine, 
Mansfield and Hardwicke rose rapidly through pat- 
ronage or extraordinary ability and culture; but the 
great body of successful lawyers in every age and in 
every country have won their way to success through 
years of patient toil. 

Thurlow attended the bar several years unnoticed 
and unknown; Lord Grantley is said to have toiled 
through the routine of circuit, and daily attendance at 
Westminster for many years without a brief; Eldon 
made his way very slowly, “rising at five in the 
morning, and studying at night with a wet towel 
round his head; not, like Porson, to allay fever, but 
to prevent drowsiness.” ‘I did not go the circuit one 
year,” he afterward said, “ because I could not afford 
it. Ihad borrowed of my brother for several circuits 
without getting adequate remuneration, and I had 
determined to quit London because I could not afford 
to stay in it.” Dunning got nothing for some years 
after his call to the bar. Kenyon rose gradually 
through the general impression entertained at the bar 
of the extent of his legal knowledge; but this impres- 
sion, it is said, was nearly twelve years in reaching the 
brief-bestowing branch of the profession. Lord 
Camden went the western circuit for ten or twelve 
years without success, and at length resolved on trying 
one circuit more, and then retiring from the profession, 
He got a brief at last and prospered. The biographers 
of Choate and Webster tell us that so disheartened 
were they at their carly want of success that each 
contemplated leaving the profession for some more 
lucrative business. It is not always true, then, that 
men destined to achieve success have a consciousness 
of their coming greatness or patience to “ bide their 
time.” ; 

* “There seldom yet,” said an eminent judge, “has 
been an able and determined man who did justice to 
the law, to whom ## did not, in turn, at one time or 
another, amply do justice.” It is absurd to say that 
merit is sure to be appreciated if the aspirant will 
bide his time; for now, as ever, the battle is not 
always to the strong, nor the race to the swift. But 
in this country the chances are many that the strong 
and the swift will win, and the young lawyer who 
shall profitably use that considerable portion of un- 





employed time — almost certain to follow his admis- 
sion to the bar— who shall thoroughly prepare him- 
self to do well the work when it does come, may 
confidently count on finding his bread, even if it be 


after many days, 
——_++—_—_. 


CURRENT TOPICS. 


The action of the members of the bar of the United 
States court in New York, last week, relative to the 
resignation of Justice Nelson, was a deserved com- 
pliment to the venerable jurist. The meeting was 
presided over by Chas. O’Conor, and remarks were 
made by William M. Evarts, Edward Pierrepont, E. 
W. Stoughton and others, who attested their appre- 
ciation of the learned and pure judge, and expressed 
their regret that the supreme bench had lost a “ model 
of all the judicial graces.” Whether indeed, as Mr. 
O’Conor expressed it, we have passed through the 
“golden age of our jurisprudence” is not a question 
for us to decide; but it is certainly the unanimous 
opinion of the bar that “ patriotism and professional 
pride can hope for no more than that the rising lawyers 
of to-day may sustain and transmit to worthy succes- 
sors the great fame derived by their class from such 
high sources and through such a noble channel.” 
And to him who now lays aside the ermine be it said: 

“But an old age, serene and bright, 


And lovely as a Lapland night, 
Shall lead thee to thy grave.” 


It seems that the courts are glutted with lawsuits 
not only in this country but in Great Britain. There 
is scarcely a court of last resort which is not far behind- 
hand,_and the calendar is constantly growing longer. 
This is due partly to the nature of the causes, partly 
to the negligence or procrastination. of counsel, and 
partly to the inability of the judges to do the work 
which they have to do. The latter cause is one which 
is, probably, controlling ; and unless something is done 
to facilitate the hearing and decision of cases, the 
“law’s delay ” will not only be “proverbial” but un- 
controllable and past relief. The great difficulty in the 
matter rests in attempting to do the increased legal 
business of to-day with the machinery and men of a 
quarter of a century ago. People will go to law, and 
litigation is enormously on the increase; the courts 
cannot do the business which is brought before them, 
even where the utmost dispatch is secured by the 
judges. In England it is proposed to increase the 
number of judges. The London Law Journal says: 
“The block of business in the common-law courts is 
disgraceful ; but assuredly neither the bench nor the 
profession are to blame. The judges are overworked 
and they cannot do more than they are doing. The 
plain remedy for the evil is an increase in the number 
of judges. The cost of three or four additional judges 
would be an insignificant percentage on the loss that 
accrues from the present block of business.” 
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To the surprise of most people, a bill to repeal the 
bankrupt law has passed the House of Representatives 
by alarge majority, and without debate. On Mon- 
day Mr. Bingham reported from the judiciary com- 
mittee a bill defining the amendment of 1872, where- 
upon Mr. Hazelton, of Wisconsin, moved to substitute 
the repealing bill. The motion was carried, and, 
under a suspension of the rules, the repeal carried by 
a vote of 129 to 60. On the same day the senate ju- 
diciary committee reported favorably on a bill of the 
same purport, so that the fate of the bankruptcy law 
is no longer a question of doubt. The senate bill is 
more carefully drawn than that of the house — pro- 
viding for pending cases —and will probably be sub- 
stituted for that of the latter. The shifting policy of 
our national legislature on the bankruptcy question 
is past finding out. 


Mr. Ely, of New York, introduced a bill on Mon- 
day of decided importance. It provides that any 
person or corporation having a claim, either in law or 
in equity, against the United States, may bring a suit 
thereon in the cirquit court of the United States, for 
the circuit in which such person resides, or corpora- 
tion has its principal place of business. The bill 
makes provision for service of process, ete., which it 
is not necessary now to notice further. Should this 
bill become a law the court of claims will find its 
occupation gone, a matter not much tw be regretted. 


The constitutionality of the act of 1872 relating to 
the challenge of jurors in criminal cases was questioned 
in a case before the general term of the supreme court, 
first department, this week. The defendant in the 
case was convicted of a criminal charge, a new trial 
ordered, re-tried and again convicted. It is alleged 
that some of the jurors on the first trial were received 
as jurors on the second trial under the provisions of 
the act. The defendant’s counsel insists that the act 
is wholly unconstitutional, because by its provisions 
it deprives a prisoner of his right to a common-law 
jury. Precisely what he understands “a common-law 
jury” to be we cannot well imagine. 


The “ Ring” business appears to have reached even 
the Chicago Law Institute. We recently noticed a 
report of a committee of that body attacking, in terms 
more strong than accurate, the present reporter of that 
State and his reports, A large number of the members 
of that institute have since issued a card wherein it 
is stated that the resolution on which the committee’s 
report is based was passed by a vote of 14 to 12, 
while the number of members is 270. The signers of 
the card say: ‘“ We are satisfied with the reporter of 
the supreme court, and believe that he performs his 
duties with great ability and perfect fidelity.” A 
similar card has been issued by a number of the 
members of the bar of the State outside of Chicago. 





It is now proposed to extend the powers of the 
Constitutional Commission, now sitting in this State, 
to the judiciary article of the constitution, So far as 
we can see, this is likely to work neither harm nor 
good. Our present constitutional provisions on the 
judiciary subject are not likely to be improved upon 
within the next decade. The present court of appeals 
began with a year’s accumulation of business upon 
its calendar. This the commission of appeals will 
dispose of, and then the court will keep even pace 
with the current business. The main trouble with the 
general terms of the supreme court is legislative not 
constitutional. The State has been very unequally 
divided into departments. Take for instance the vote 
of 1871, and we have the following numbers: First 
department, 134,000; second, 142,000; third, 231,000; 
fourth, 234,000. The business will be found to be in 
about the same proportions, so that the judges of the 
third and fourth departments have nearly double the 
work of the first and second to do. The amount of 
litigation is undoubtedly larger in New York in pro- 
portion to the voters, but the greater number of courts 
and judges there will reduce the labors of the supreme 
court to about the average of the State. 


Among the bills introduced during the week into 
the legislature of the State was one to put an end to 
the outrageous practice of locking up for an indefinite 
time witnesses for the people in criminal cases; a bill 
providing that where a married woman of non-age 
joins her husband in a conveyance of his real estate, 
her right to dower shall be barred; to make the office 
of district attorney in the several counties, except 
New York and Kings, a salaried office. This bill pro- 
vides that the salary shall be the same as the county 
judge’s, as fixed by the act of 1872, except in counties 
where the county judge also «cts as surrogate, in” 
which case the salary of the district attorney shall. 
be two-thirds that of the county judge. A bill was 
also introduced to prevent railroad companies from 
charging more for transporting freight a short distance 
than for through freight. This is similar to the Illi- 
nois statute, the litigation growing out of. which 
we recently noticed. The bill extending the com- 
mission of appeals, in pursuance of the recent consti- 
tutional provision, has passed the senate. The bills 
drafted by Mr. Clinton, amending the definitions of 
murder in the first and second degrees, and providing” 
that one acquitted of a criminal charge on the ground 
of insanity shall be confined in an insane asylum for 
a certain period, whether he be really sane or not, 
were introduced in the senate. . 


Both houses of congress have passed a bill changing 
the time for the commencement of the annual session 
of the United States supreme court, from the first’ 
Monday in December to the second Monday in Octo- 
ber. The bill provides for pending cases, the proeeed- 
ings in which are not to be affected by the change. 
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NOTES OF CASES. 


Sawyer v. The State, 35 Ind. 80, is another contri- 
bution to the rapidly accumulating adjudications upon 
the validity of insanity as a defense to a criminal 
prosecution. It appears that appellant was prosecuted 
for the murder of his wife, and the defense was tem- 
porary insanity, superinduced by a knowledge of the 
wife's infidelity. The case is valuable in two respects. 
In the first place it decides that the mere fact that 
appellant knew of his wife’s infidelity, unaccompanied 
by proof of how it affected his mind, was not evidence 
to go to the jury on the question of insanity. Proof 
of a cause which might produce an effect is not to be 
received without proof that the effect followed the 
cause. In the second place Sawyer v. The State fur- 
nishes a definition, as it were, of such insanity as will 
relieve a murderer from responsibility. The charge of 
the court below on this point was sustained and is as 
follows: “It is not every slight aberration of the 
mind, not every case of slight mental derangement 
that will excuse a person for the commission of an act 
in violation of law. * * * * If you believe from 
the evidence that at the alleged killing * * * * 
the prisoner, Sawyer, was so far insane as not to be 
able to distinguish between right and wrong with 
respect to the act in question; or if you shall find 
from the evidence that he was urged to the commis- 
sion of the act by an insane impulse so powerful as to 
overcome his will and judgment — so powerful that he 
was unable-to resist it, even though he might know 
and feel that the act he was committing was wrong 
and a violation of law, no matter whether such insane 
impulse arose from mental or physical causes, or both, 
provided they were not voluntarily induced by him- 
self; or if you should find from the evidence that the 
prisoner was insane on any subject, no matter upon 
what, provided you find the insane impulse to do the 
act charged in the indictment arose from such insanity, 
then, in contemplation of law, he would be insane, and 
yeu should acquit him.” 


Another endeavor to frame a general definition of 
insanity was attempted in Denson v. Beazley, 34 Tex. 
192. The court below charged that “insanity or un- 
soundness of mind is that condition in which the 
mind is left when common sense and reason are 
destroyed or greatly impaired, and delusion exists. 
These delusions, which are the ordinary accompani- 
ments, are evidence of insanity, and are extravagant 
or impossible things which do not exist at all, except 
in the imagination of the insane person, but which he 
cannot be persuaded or convinced do not exist. The 
true test of the absence or presence of insanity is the 
absence or presence of these delusions.” But the appel- 
late court described the definition as “ simply learned 
sophistry,’ and declared it insufficient even to test a 
testator’s capacity to make a will. The appellate court 
was right in repudiating this definition unless we admit 
that delusion is insanity. It certainly is not legal 





insanity ; and as all minds are blessed with utopias or 
cursed with delusions, it would be unsafe to found a 
definition of insanity upon mental characteristics alone. 
We submit that a good definition of legal insanity, 
applicable to cases in general, has not yet been pro- 
duced. See Hall v. Unger,2 Abb. N. S. 507; Bit- 
ner v. Bitner, 65 Pa. St. 347; Boyd v. Boyd, 66 id. 283 ; 
Staples v. Wellington, 58. Me. 453; Matter of Forman, 
54 Barb. 274; Commonwealth v. Schneider, 59 Pa. 
St. 328. 


In the Ohio & Mississippi R. R. Co. v. Hays, 35 
Ind. 173, a question arose as to the measure of dam- 
ages where animalsare killed by atrain of cars. The 
railroad company contended that the owner could 
not abandon the animal and recover the full value 
thereof just prior to the injury, but that he was bound 
to make any use of such animal that could be made 
of it, and that if he failed so to do the company had 
the right to deduct from the value of the animal the 
value of the carcass after its death. The court over- 
ruled this point and held that the measure of damages 
was the value of the animal whep injured. But see 
Toledo, Peoria & Warsaw R. R. Co. v. Parker, 49 Til. 
385, where it was held that in case the stock, at the 
time of the injury, is in good condition, it is the duty 
of the owner to dispose of it to the best advantage 
possible, by converting it into beef, or otherwise. 
This discrepancy in the decisions of the supreme court 
of Illinois and Indiana may possibly be due to statu- 
tory differences. The Illinois statute under which 
R. R. Co. v. Parker, supra, was decided reads as 
follows: “ When such fences and cattle guards are not 
in good repair, such railroad corporation and its agents 
shall be liable for all damages which shall be done by 
the agents or engines of any such corporation to any 
cattle, horses, sheep or hogs thereon.” The Indiana 
statute provides that judgment shall be given the 
owner “for the value of the animal or animals 
destroyed or injury inflicted.” The statutes of some of 
the States, as Iowa and Missouri, give “double dama- 
ges” for railroad injuries to stock in certain cases. 
But it is difficult to see how the Illinois court in R. R. 
Co. v. Parker, supra, a case decided under a statute 
silent as to the precise amount of damages, could have 
declared that the owner of stock so killed was bound 
to make the best use of the carcass possible, in order 
to lighten the actual damages. According to this 
ruling the owner would be obliged to avail himself of 
a tannery or a slaughter-house in his vicinity. The 
ruling, however, of the Indiana court, which declares 
that the owner may abandon stock killed and recover 
the value of it, is sound not only under the statute 
but also under the common law. See, also, Indianapolis, 
Pittsburg & Cleveland R. R. Co. v. Mustard, 34 Ind. 50. 


——__+- e —_—__ 

The senate, on Tuesday, acquitted Judge Curtis of 

the marine court of New York of the charges brought 
against him. 
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THE LEGAL QUARTERLIES FOR JANUARY. 

— The American Law Review has a contents solid 
andinstructive. Its leaders are well written, broad and 
exhaustive in treatment and of that weighty character 
thought to be in keeping with the dignity of a quar- 
terly. The first forty-six pages contain an able, candid 
and common sense review of ‘“‘ The Geneva Arbitration 
and its Results,’’ by Mr. Pomeroy, and affords some 
refreshing reading after all the ‘“‘gushing eloquence 
that has been poured over the subject both in Europe 
and America.’’ It does not need a very deep insight 
of the question to convince one of the truth of the fol- 
lowing extract, although so adverse to the popular 
notion: 

“It is a favorite theme of amicable theorists that a new 
era has commenced in the foreign relations of States ; that 
the arbitration has been inaugurated as the means of set- 
tling all international disputes; that war, as a public sanc- 
tion, will be among the things of the past; that a general 
condition of peace, good-will and amity, has commenced: 
There is nothing in the facts of this whole transaction to 
justify any such broad anticipations. * * * But we deny 
that a condition of kindliness and amity between the two 
peoples has been produced ; indeed the exact contrary is the 
truth. * * * We believe that this arbitration has left the 
two nations more ready for war upon any substantial pre- 
text, than they had been at any previous time since the 
close of the insurrection.” 


“The Rights of Assignment and Underlease ”’ fills the 
twenty-three pages following, and is one of the most 
thorough and carefully written articles that we have 
seen in the Review. We should not recommend it for 
after-dinner reading, but it will well repay thoughtful 
study. ‘* We Need a Criminal Code,”’ is the subject of 
the third article, and an assertion that few will dispute. 

No new arguments are advanced, nor were any 
required to demonstrate the desirability of a criminal 
code. After the eminent success of the Indian penal 
code (to which we recently referred), one might sup- 
pose that the law-makers would hasten to adopt some- 
thing of the kind, the interests of the people, of justice 
and good government, clearly requiring it; but if one 
should so suppose, he would be wofully mistaken. 
The potent reason why criminal codes, as well as many 
other measures of law reform, are either altogether 
ignored or hastily considered and put aside by legisla- 
tors, is to be found in this remark of the writer: ‘‘ It 
requires time and attention on the part of the legisla- 
ture, which it is not easy to divert from the more 
attractive and better-paying game of politics, the 
working of party wires, and the dealing out offices to 
political mendicants.”’ 

“The Reporters and the Text Writers” is the title of a 
string of quotations from judges and writers concern- 
ing the merits or demerits of some of the old reports 
and law treatises. The writer (the author of ‘‘The 
Curiosities of the Law Reporters,’’ we imagine) has 
evidently been a faithful common-placer, and his 
memoranda are not without interest. 

The book notices are clever as usual, and also as 
usual, dogmatic. The first, with the Code reported 
by the Iowa Commissioners and the speech of Mr. 
Fitzjames Stephens as a text, repeats the oft-repeated 
conviction of the editor, that codification of case law is 
neither desirable nor practicable; and this, after the 
article we have just referred to on a criminal code. 
Our contemporary will wake up some morning and 
find the code an accomplished fact in England and in 
most, if not all, the American States, and will, we 





trust, survive long enough to realize its utility and 
acknowledge its practicability. 

We believe we have not before noticed the fact that 
Mr. Sedgewick, formerly one of the editors of the 
“Law Review,” is at present one of the editors of the 
“Nation.” 

— The United States Jurist is concise and practical 
as is its custom. Its principal article, ‘‘The Modern 
Chattel Personal,’’ is an excellent classification of the 
leading kinds of chattels personal. The Quarterly 
Table of Criticised Cases; The Digest of Federal 
Decisions — containing all the decisions in 18 Wallace; 
The Quarterly Digest of English Decisions; Book 
Notices; The United States Supreme Court Calendar 
and Legal Intelligence, make up the rest of the con- 
tents. Mr. Schouler, the editor, has the happy faculty 
of making the Jurist thoroughly useful as well as in- 
teresting. 

—The Bench and Bar for January displays less 
editorial labor than any of its predecessors, the con- 
tents consisting almost entirely of ‘‘ padding.” The 
first article, ‘‘ Legal Reminiscences,” being a report of 
a lecture by Prof. Parsons before the Harvard Law 
School, was printed in Vol. II of the ALBANY LAw 
JOURNAL, page 126, under the title, ‘‘ Distinguished 
Lawyers.’’ The other leading article, ‘‘ American 
Judges,’’ is from Macmillan’s Magazine. Two or three 
recent decisions; a digest of recent decisions; some 
notices of law books; a reprint of the report of the 
Chicago Bar Institute on the Illinois reports; legal 
memoranda and sayings and doings complete the 
number. We have an excellent opinion of the ability 
of the editor of the ‘‘ Bench and Bar,” and believe 
that he can make a much better number than this for 
January. 


— The Southern Law Review opens with an interest- 
ing sketch of ‘‘ English and French law ’’ — or rather of 
English and French law and lawyers— by Hon. W. F. 
Cooper, the newly elected chancellor of the Nashville 
district. Two more installments from Mr. Daniel’s 
proposed book on negotiable instruments occupy 
seventy pages. We notice an inexcusable careless- 
ness in giving the titles of cases cited. For instance, 
on page 87, Whitney v. Snyder, is printed ‘‘ Whitney v. 
Sharp,”’ and on page 88, Foster v. McKinnon is printed 
“ Foster v. McKimmon.”’ The writer seems also re- 
miss in searching out the latest cases. He cites 
Douglas v. Matting, 29 Iowa, 498, to the point that one, 
induced to sign a promissory note by the fraudulent 
representation that it was a contract of agency, is lia- 
ble thereon to a bona fide holder. But no meution is 
made of Gibbs v. Linabury, 22 Mich. 479, where directly 
the reverse was held on precisely the same state of 
facts. We would advise Mr. Daniel to look to these 
matters before he gives his book to the profession. 


S$ 


Edwin James, the *‘ exiled ’’ English lawyer, has been 
contributing to an English magazine ‘‘ A Reminiscence 
of the American Bar.’’ Suppose now he contribute to 
an American periodical his ‘‘ Reminiscence of the 
English Bar.’’ 





Mr. Yeaman, author of a work on the ‘Study of 
Government,’’ and Mr. Mulford, author of ‘“ The 
Nations,’’ are to commence, in a short time, the deliv- 
ery of a course of lectures on international law before 
the Columbia College law school. 
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THE STAMP ACT AND THE STATE COURTS. 
DECISION OF THE SUPREME COURT OP PENN. 


THE CHARTIERS AND RoBrinson TOWNSHIP TURNPIKE 
Roap Co. v. BRIDGE. 


Error to the district court of Allegheny county. 

« Opinion of the court by Agnew, J., delivered January 
6, 1873. 

It appears in the bill of exceptions in this case that 
the defendants offered in evidence a special written 
contract, dated April 24, 1868, for the performance of 
the work done by the plaintiff. Objection to its recep- 
tion in evidence was made “ because the paper is not 
stamped as required by the act of congress.”” The paper 
being not stamped, the court rejected the evidence. 
The single question is whether the act of congress jus- 
tified the court in rejecting the paper as evidence. 
Under this bill, no question arises upon the validity 
of the writien contract. Had the paper gone in evi- 
dence, that point could have been fairly open to dis- 
cussion, under the 9th section of the act of congress 
of July 13, 1866, amendatory of the 158th section of the 
act of June 9, 1864, declaring a paper not stamped 
“with intent to evade the provisions of the act,’ 
invalid and of no effect.”’ Laws U. S., 1866, pp. 303, 
304; ib. 1868, p. 148 The inquiry under this bill is, 
therefore, confined to the amendment of the 163d sec- 
tion of the act of 1864, contained in the 9th section of 
the act of 1866, p. 149, in these words: ‘‘ That hereafter 
no deed, instrument, document, writing, or paper 
required by law to be stamped, which has been signed 
or issued without being duly stamped, or with a defi- 
cient stamp, nor any copy thereof, shall be recorded or 
admitted, or used in evidence in any court, until a 
legal stamp or stamps, denoting the amount of the tax, 
shall have been affixed thereto as prescribed by law.” 
This provision gives rise to two questions, the first, 
upon the meaning of the enactment; the second, upon 
the power of congress to make it. 

It has been held in Massachusetts and Michigan that 
the provision applies only to the Federal and not to the 
State courts. Carpenter v. Snelling, 37 Mass. 452 ; Law- 
rence v. Halloway, 21 Mich. 162. It seems to us this 
interpretation of the act of congress was not well con- 
sidered, and is contrary to the language and the design 
of the act. The words are, “or used in evidence in 
any court.’ Language could not be broader, and no 
exception or qualification is to be found in the act, 
while the design of congress makes it perfectly clear. 
The paper is not to be admitted or used in evidence, 
‘until a legal stamp, of stamps, denoting the amount 
of the tax, shall have been affixed thereto, as prescribed 
by law.”” Thus the purpose is plain to prevent the use 
of the unstamped paper, so long as it remains without 
payment of the tax or duty upon it. This is simply a 
disqualification of the instrument in the hands of the 
delinquent, to prevent its use, until he pays the tax. 
If “any court,’’ mean only the Federal courts, the 
design of congress is totally frustrated, as will be seen 
at once upon -referring to schedule B, containing the 
subjects of the stamp tax, numbering over forty classes 
of ‘deeds, instruments, documents, writings, and 
papers used in ordinary business.’’ They will be found 
to comprehend all those numerous writings of every 
kind, which enter into the domestic affairs of the 
people, and the business of every-day life, in the very 
bosom of the State —a few for example; agreements, 
checks, orders, bills, bonds, certificates, deeds, mort- 





gages, policies of insurance, leases, powers of attorney, 
protests, receipts, and legal documents. 

Now, for one such paper which can be sued upon in 
the Federal court, by reason of ex-territorial citizen- 
ship or other ground of Federal jurisdiction, nine 
hundred and ninety-nine others can never reach a 
Federal court, and must be prosecuted in the courts 
of the State, where they were made, and where the 
parties reside. This law is a revenue law, and of what 
use is the disqualification of the paper until the stamp 
duty is paid, as a means of enforcing payment, unless 
“‘any court”’ means State courts, as well as Federal? 
Other portions of the section confirm this interpre- 
tation. The United States have no offices for the 
recording of deeds, mortgages, powers of attorney, 
and other documents, yet the paper is forbidden to be 
recorced till the proper stamp tax be paid. The word 
“‘recorded’’ cannot be separated from its immediate 
context, the words following it, viz., ‘‘ or admitted, or 
used, in evidence in any court; both run together, 
are part of the same sentence, and interpret each 
other. If “recorded” applies, as it must, to State 
offices of record, ‘‘any court’’ applies with equal force 
to State courts. Then, also, the words ‘until a legal 
stamp or stamps, denoting the amount of tax, shall 
have been affixed thereto, prescribed by law,”’ refer to 
all the different kinds and amounts of stamps in sche- 
dule B, just as clearly as the words ‘deeds, instru- 
ments, documents, writings and papers,”’ refer to their 
various kinds in that schedule, and thus bring us back 
a second time to the entire body of writings and papers 
in use among the people within the State. How can it 
be said, in view of all these provisions, the subjects of 
the tax, and the evident design of congress, that the 
words ‘“‘any court,” thus used in the broadest form 
and fullest sense, without qualification or exception, 
are to be limited to the Federal courts, and thereby to 
defeat the enforcement of the payment of the tax, the 
only real purpose of the provision? When it is said, 
as in Carpenter v. Snelling, supra, that congress cannot 
pass laws regulating the competency of evidence in the 
trial of causes in the several States, the purpose of this 
provision is incorrectly stated. The abstract proposi- 
tion is true, but it is misapplied. The purpose of con- 
gress was not to make rules of evidence, but to stamp 
the instrument of evidence with a disqualification, 
which will prevent its use as evidence, until the delin- 
quent has paid his tax. If, then, in legislating upon 
proper subjects of Federal power, so as to enforce the 
execution of the rightful power of congress, it be said 
congress cannot affix to the subject of the exercise of 
its clearly granted powers, qualities which must be 
recognized by State courts, [ deny the assertion, and 
oppose to it the second section of the sixth article of 
the Federal Constitution, which makes such a law the 
supreme law of the land, binding on the judges in 
every State. If, in legislating on a proper subject of 
Federal power, congress declare a forfeiture, for in- 
stance, of smuggled goods, with intent to evade pay- 
ment of the duties on them, the State courts are clearly 
bound to recognize the title acquired by forfeiture, in 
whosesoever hands the goods may be. When the subject 
of a law is fairly within a Federal power given in the 
constitution, congress has express power to pass all 
laws necessary and proper to carry the given power 
into execution. This is the test of the competency or 
this evidence. The instrument being a proper subject 
of the Federal power to tax, it is just as clearly com- 
petent for congress to affix a disability to the un- 
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stamped paper that will compel the payment of the 
tax. The propriety, as well as the necessity of the 
disability in this case, is so obvious, it does not admit 
of a serious question. The writing is a thing done 
between private persons, unseen by the eyes of reve- 
nue officers. Neither party has a motive to reveal it 
for taxation, for the tax enhances the price of an 
article of sale, and the expense of every pecuniary 
transaction evidenced by a writing. Neither is inter- 
ested in inflicting the penalty upon the other. The 
very touch-stone of the value of the writing to the 
party who claims under it, is his ability to put it in 
evidence. It is just here the law touches the writ- 
ing with its power, and makes it useless to the party 
until he performs his duty, by paying the tax upon 
it. What can be more proper, and, indeed, more just ? 
He makes his contract under the law and subject 
to it; he knows, or is presumed to know his duty, 
and should perform it. If he fail from real ignorance, 
or for reasons which show that he did not intend to 
defraud the revenue, the instrument is not invalid, and 
he has but to procure the writing to be stamped, and 
can then use it in evidence. Then on what principles 
of reason, or of sound constitutional law, can a State 
court, subordinate in this respect by the Federal con- 
stitution, disregard the act of congress, and receive the 
disqualified paper in evidence, when the prohibition 
concerns the rights of the superior government, and is 
essential to its power to collect the tax? The taxing 
power being a clear Federal grant of power, and the 
disqualification affixed to the writing as an instrument 
of evidence, being clearly proper to compel payment of 
the tax, the case falls directly under that provision of 
the Federal constitution which makes the law supreme, 
“and the judges in every State shall be bound thereby, 
any thing in the constitution or laws of any State to 
the contrary notwithstanding.” 

We come next to the question of power, if, indeed, 
there can be any question in a matter so plain. But 
courts in other States have denied the power, and their 
decisions have been cited to us. I shall, therefore, 
state our views briefly. I heartily concede the doc- 
trine of State rights in all those things wherein State 
rights have been withheld from the Federal govern- 
ment, and are by the constitution itself reserved to the 
States, or the people thereof. In all that concerns the 
personal happiness and freedom of the citizen, the 
State is his natural protector, and I would cling to her, 
therefore, in whatever belongs to her reserved and 
ungranted powers. I have said, heretofore, that the 
doctrine of State rights, pushed to excess, culminated 
in civil war, while the rebound caused by the success 
of the federal arms, threatens a consolidation equally 
serious; and, therefore, that the landmarks of the con- 
stitution, as planted by Chief Justice Marshall and his 
associates, on the solid ground of reason, and a due 
regard to the rights of the States and of the Union, 
constitute the only safe guides of decision. Craig v. 
Kline, 12 P. F. Smith, 399. But when, as here, a clear 
case of Federal power comes before us, the paramount 
duty we owe, as State judges, to the Federal constitu- 
tion, requires that we should uphold the exercise 
of the Federal powers, as a matter of duty and con- 
science. 

The power of congress “to lay and collect taxes, 
duties, imposts and excises,” is the first great power 
conferred in the enumeration of powers found in the 
eighth section of the first article of the constitution of 
the United States, and immediately precedes, as its 





true purpose and end, the power ‘‘ to pay the debts and 
provide for the common defense and general welfare 
of the United States.’’ The eighteenth clause in the 
same enumeration declares that congress shall have 
power “to make all laws which shall be necessary and 
proper for carrying into effect the foregoing powers, 
and all other powers vested by this constitution in the 
government of the United States, or any department 
or officer thereof.”’ 

At a very early day, congress, under the taxing 
power, passed a stamp tax act, on the 6th of July, 1797, 
entitled, ‘‘ An act laying duties on stamped vellum, 
parchment and paper.’’ 1 U.S. Stat. at Large, p. 527. 
The thirteenth section contains this clause “and 
no such deed, instrument, or writing, shall be pleaded 
or given in evidence in any court, or admitted in 
any court to be available in law or equity, until it 
shall be stamped as aforesaid.’’ Next came the act of 
2d August, 1813, entitled, ‘‘An act laying duties on 
notes of banks, bankers and certain companies; 
on notes, bonds, and obligations discounted by banks, 
bankers and certain companies; and on bills of 
exchange of certain descriptions.”” 3 U. S. Stat. at 
Large, 77. The seventh section begins with this pro- 
vision: ‘*That no instrument or writing whatsoever, 
charged by this act with the payment of a duty as 
aforesaid, shall be pleaded or given in evidence in any 
court, or admitted in any court to be available in law 
or equity, unless the same shall be stamped or marked 
as aforesaid.’’ This section contained a further pro- 
vision enabling the party, in cases of omission, to pay 
the stamp duty to the collector, and thereby to estab- 
lish the efficacy of the instrument. Similar provisions 
are made in existing laws. Thus, it appears that the 
exercise of the power in question, in its most rigid 
form, is an old practice of the government, sanctioned 
by those contemporary with the formation of the con- 
stitution, and familiar with the relations between the 
States and the Federal government. Added to this is 
the analogous legislation exercised from the first year 
of the organization of the government. Thus the act 
of July 31, 1789, to regulate the collection of duties, in 
the twelfth section, provides that goods, wares and 
merchandise, landed without the collector’s permit, 
shall be forfeited, and may be seized by the officers of 
the customs; and if of the value of $400, the vessel, 
tackle and furniture shall be subject to like forfeiture 
and seizure. 1U. S. Stat. at Large, 29. The act of 
June 4, 1794, for the collection of the internal revenue 
upon distilled spirits, stills, wines and teas, in the 
second section, provides for the forfeiture of the spirits 
distilled, and of the still itself. 10U.S. Stat. at Large, 
379. Then there are the numerous statutes relating to 
the coasting trade, tonnage duties, the embargo, etc., 
forfeiting both vessel and cargo; and various statutes 
on the subject of the internal revenue, forfeiting the 
subjects of taxation for non-payment of the taxes and 
excises; and decisions thereupon without number. See 
Brightly’s Federal Digest, 127-8, 278, 483, 736, 803. This 
power to forfeit the subject of the tax, duty, impost or 
excise, as a consequence of evasion or non-payment, 
is undeniable; for the reason that, being in the exercise 
of the express powers of the constitution, and the law- 
ful means of carrying these powers into effect, they are 
within the clearly defined powers granted to the Federal 
government. Now it is perfectly obvious that the 
evidence of the title is not more sacred than the very 
thing itself. If the latter can be forfeited for delin- 
quency, on what principle can it be affirmed that the 
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former cannot be reached to compel payment. Cer- 
tainly, the paper evidencing the owner’s right to money 
or other property, is quite as much within the power 
of regulation to secure payment, as the thing itself is, 
of which it is the mere type. The argument which 
affirms that it cannot be so regulated places the incident 
on higher ground than its principal, and makes the 
shadow more sacred than the substance. 

It is said, in some of the cited cases, that the exercise 
of this power enters within the domain of the State, 
and interferes with its internal affairs. Granted; but 
what logical consequence follows ? Certainly, not that 
the act of congress is unconstitutional and invalid. 
From the very nature of the power to lay taxes and 
excises, its exercise comes right into the heart of the 
State, and visits its citizens in all their most private 
relations, estates and property. It is more searching 
in its operation than the power to establish a uniform 
system of bankruptcy, to return fugitives from justice 
and labor, to call out the militia, to regulate the value 
of money, and fix a standard of weights and measures, 
and to establish post-offices and postroads; yet all 
these, admittedly, enter within the State, and touch 
most intimately its business and people. Like the 
taxing power, these are among the express powers of 
congress, and their rightful exercise within the State 
is, therefore, undoubted. A notable instance of 
the exercise of Federal power within the bosom of the 
State is that discussed in The United States v. Fisher, 
2 Cranch, 358, under the act of congress, giving pri- 
ority in payment to the claims of the United States, 
out of the estates of decedents. Marshall, C. J., there 
discussed and settled the interpretation of the nine- 
teenth clause of the eighth section of the first article, 
conferring the power to pass necessary and proper laws 
to carry the main powers into effect. In that case, 
from the duty of the United States to pay their debts, 
is inferred the power of preserving their own claims 
as a means of paying debts; and from this was inferred 
the further power of declaring the claims of the 
United States first liens on the estates of decedents, 
thereby entering into the most sacred trusts of the 
State herself, in which she holds the property of the 
dead, and changing the order of distribution of that 
property, placed upon it by State legislation. This 
right of priority of the United States has been con- 
ferred upon the sureties of debtors by way of subroga- 
tion. 

Without extending the argument unnecessarily, the 
license tax cases reported in 5 Wallace’s U.S. Rep. 
462, bear more directly upon the question of power in 
this case, and in effect settles it. It seems to us very 
clear that the provision of the act of 1866, which 
excludes an unstamped writing or paper from record, 
and as evidence in any court until the tax be paid, is 
not a rule for the mere regulation of evidence, but is a 
disqualification attached to the document, making it 
incompetent to fulfill its purpose as an instrument of 
evidence, until the stamp duty is paid; that it is a 
provision to enforce the payment of the tax of the 
most necessary kind, and binding on all courts; and 
that it falls clearly within the express powers of con- 
gress to levy taxes, duties, imposts and excises, and to 
make all laws necessary and proper to carry the taxing 
power into execution. 

The judgment is therefore affirmed. 

Thompson, C. J., dissented, upon the ground that 
the legislation alters a rule of evidence belonging to 
the State tribunals. Sharswood, J., dissents. 





COURT OF APPEALS ABSTRACT. 


ASSESSMENT OF TAXES. 

1. Duty of assessors. — Assessors are not personally 
liable for errors or mistakes in the assessment where 
they have jurisdiction, and act within the scope of their 
authority; but if they exceed their powers and act 
without authority, and in contravention of the statute 
prescribing and regulating their duties, they are civilly 
liable to any person injured by their action. The 
annual assessment must be made by the first of July 
in each year, and of property and persons in respect 
to the liability as it exists upon that day. An indi- 
vidual not liable upon that day cannot be placed upon 
the assessment roll thereafter, nor can a persou whose 
name is not properly upon the roll be assessed for 
property subsequently acquired. After the deposit 
of the roll for examination, the assessors cannot add 
names thereto, or add to the assessments of individu- 
als or change their property assessed. When the roll 
is completed, the duty of the assessors is fully per- 
formed, except in the matter of a review of the assess- 
ment as made and as permitted by statute. Clark v. 
Norton et al. Opinion by Allen, J. 

2. Although one purchasing property after the com- 
pletion of the roll agrees to pay the tax thereon, this 
confers no jurisdiction upon the assessors to change 
the assessment, nor does it operate as a waiver of the 
legal right of the purchase. It is a matter resting ina 
contract between the parties, and is to be enforced in 
the usual way. Ib. 

BILL OF EXCHANGE. 

Protest: wsage: notary public.— A bill of exchange 
drawn in one State upon a person or corporation resi- 
dent in another is a foreign bill. The rule of law 
requiring protest of a foreign bill of exchange is 
founded upon the custom of merchants, and in an 
action against a notary for neglect to make present- 
ment and demand evidence that it is the common and 
universal usage at the place where the bill was payable 
for notaries’ clerks to make such presentment and 
demand, and that the bill in question was presented 
and demand of payment made by the clerk of defend- 
ant is proper and admissible, and a knowledge on the 
part of plaintiff of this usage is not necessary to its 
validity. The act of 1857 (chap. 416, Laws of 1857), in 
relation to commercial paper, only abolishes grace 
upon bills which are on their face payable “on a speci- 
fied day or in any number of days after the date or 
sight thereof,’’ it does not include bills payable upon 
their face in months or years. A notary is not pre- 
sumed to be a lawyer, who is to revise or reverse the 
decision of his employer as to the character of a bill, 
and as to whether it is entitled to days of grace or not; 
if, therefore, a bill is delivered to him with directions 
to make demand and protest upon the wrong day, a 
right of action does not arise against him on account 
of the error. Com. Bank of Kentucky v. Varnum. 
Opinion by Peckham, J. 


CLAIM AND DELIVERY. 

The chapter of the Code entitled “‘ Claim and Deliv- 
ery of Personal Property,’’ chap. 2, title 7, §§ 206 to 217, 
inclusive, was intended to supply the provisional relief 
theretofore obtained in the action of replevin. It does 
not change the requisites to maintain the action. The 
complaint must show aright of property and of pos- 
session in plaintiff. An allegation of wrongful deten- 
tion is not sufficient. The latter is a conclusion of law, 
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the former the facts upon which it is based. The facts 
must be pleaded, and without them the conclusion of 
law is an immaterial statement. An omission to 
allege these facts in the complaint is not cured by an 
averment in the answer denying ownership in the 
plaintiff. 

Where the plaintiff’s case depends upon a wrongful 
detention without a wrongful taking, an averment in 
the complaint of a demand and refusal is necessary. 
(Levin v. Russell, 42 N. Y. 231, explained and distin- 
guished.) Schofield v. W hitelegge. 

COMMON CARRIER. 

Burden of proof.— Where a common carrier is, by 
contract, exempted from liability for loss or damage 
unless the same be proved to have occurred by the 
fraud or gross negligence of him, his agents or ser- 
vants, in an action against such carrier, the onus is 
upon the plaintiff of proving such fraud or negligence ; 
negligence must not only be shown, but it must appear 
to have caused, or at least contributed to the injury. 
In such an action a defendant has a right to rely upon 
his exception to an erroneous ruling of the court as to 
the burden of proof, and to decline to introduce fur- 
ther evidence, and the decision will not be sustained 
upon the ground that the evidence, as it stood, showed 
negligence. Cochran v. Dinsmore, President Adams 
Ez. Co. Opinion by Church, Ch. J. 

CONSTITUTIONAL CONSTRUCTION. 

Commissioners of appeals not judges of the court of 
appeals. — Where the terms of a written constitution 
are clear and unambiguous, and have a well-understood 
meaning and application, effect must be given to the 
intent of its framers, as indicated by the language em- 
ployed. The operation and effect of the instruments 
will not be extended by construction beyond the fair 
scope of the terms employed merely because the mere 
restricted and literal interpretation might be incon- 
venient or impolitic, or because a case may be supposed 
to come within the reasons which led to the introduc- 
tion of some particular provision. 

A commissioner of appeals is not a judge of the court 
of appeals, and is not prohibited by section 21 of 
article 6 of the State constitution from acting as referee. 
Settle v. Evrea. Opinion by Allen, J. 

CORPORATION — CAPITAL STOCK — PRACTICE. 

The capital stock of an incorporated company is per- 
sonal property, and has not, nor has the certificate or 
other evidence of title or ownership any of the quali- 
ties of commercial or negotiable paper. Asa rule the 
purchaser or assignee of shares of the capital stock in 
a corporation acquires no other or better title than the 
seller or assignor has, and takes it subject to the legal 
and equitable rights of third persons. The owner can- 
not be divested of the property except by his own volun- 
tary act and consent, or by some act which would be 
effectual to give title as against him to other movable 
property and choses in action. If the rightful owner 
has invested another with the usual evidence of title 
or an apparent awthority to dispose of it, he will not 
be allowed to make claim against an innocent pur- 
chaser for valuable consideration, dealing upon the 
faith of such apparent ownership or right of disposition. 

To entitle a purchaser to the protection of a court of 
equity, as against the legal title or a prior equity, he 
must be a purchaser for a valuable consideration 
actually paid; he must have paid the purchase-money, 
or some part thereof, or have parted with something 





of value upon the faith of such purchase before he had 
notice of the prior right or equity ; mere security given 
for the purchase-money, ora credit upon a pre-existent 
debt, is not sufficient. 

Where stock is transferred partly in payment of a 
precedent debt, and partly for a consideration paid at 
the time, the purchaser will not be regarded as a holder 
for value, as against one having the legal title or a 
prior equity, so far as the assignment was received in 
payment of the precedent debt (Grover, J., dissenting), 
but is entitled to a lien for the amount of the considera- 
tion paid and to a re-payment of that amount before 
he will be required to re-convey the stock. (The 
authorities upon the question as to who is a bona fide 
holder for value collated and discussed.) Weaver v. 
Barden. Opinion by Allen and Grover, JJ. 

Under a general denial in an answer defendant has 
the right to give evidence controverting any facts neces- 
sary to be established by plaintiff, but not to prove a 
defense founded upon new matter. Ib. 

The complainant alleged in substance that plaintiff 
purchased certain shares of stock, but that the stock 
was, without plaintiff’s knowledge or assent, trans- 
ferred to a third person, who subsequently transferred 
the same to defendant, and that the latter refused to 
transfer, etc. Held, that under a general denial defend- 
ant could not prove that he was a bona fide purchaser 
for value. (Grover, J.) Ib. 


MASTER AND SERVANT — INFANT. 


Action to recover of the defendants damages for 
injuries received by plaintiff, an infant. Defendants 
were proprietors of a lumber-yard in the city of New 
York, which was in charge of one Brown, as their 
agent and foreman. He had entire charge of removing 
lumber and timber from the docks to the yard, and 
piling it upon the yard, and of selling and delivering it 
to customers. In the prosecution of this business, 
Brown caused a quantity of lumber to be piled upon 
or near the sidewalk, nearly opposite the house where 
plaintiff’s parents resided, about a block distant from 
defendants’ yard. Brown testified that he piled it 
there, because it was more convenient than to pile it 
in the yard; that he had no authority from defendants 
to pile it there; but that one of the defendants told him 
not to doit. Plaintiff was about six years of age, and 
in the habit of going unattended into the street, which 
was a quiet one, where there was but little if any more 
danger to be apprehended than upon an ordinary 
country road. Held, that defendants were responsible 
for this act of Brown. It was an act done by him in 
the prosecution of their business, and a departure by 
him from their instructions in the manner of doing it 
will not relieve them from responsibility therefor. 
The judge on the trial was right in refusing to hold as 
a legal conclusion, that plaintiff’s parents were guilty 
of negligence, in permitting him to go into the street 
unattended. Cosgrove, an infant, by Kearney, his 
guardian, v. Ogden et al. Opinion by Grover, J. 


PLEADING. 


To maintain an action under a statute, every requi- 
site fact must be stated specifically, to enable the court 
to judge whether the cause of action arises under the 
statute. In an action to compel the determination of 
claims to real property, under the provisions of section 
449 of the Code, the complaint must show by its aver- 


“ments that plaintiff has been for three years in posses- 


sion of the lands or tenements, and that both plaintiff 
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and defendant claim an estate thereon, in fee, or for 
life, or for a term of years not less than ten. Where 
the only allegation as to defendant’s claim is, that he 
unjustly claims title to the premises, it is insufficient 
and the complaint is demurrable. Austin v. David. 
Opinion by Folger, J. 

SPECIFIC PERFORMANCE — SUMMARY PROCEEDINGS. 

1. The specific performance of a contract is a matter 
not of absolute right but of sound discretion in the 
court, especially where the interests of infants are 
concerned. Courts of equity will not interfere to 
decree specific performance, except in cases where it 
would be strictly equitable, and in allowing or denying 
such relief will look, not only at the nature of the 
transaction, but to the character of the parties; and if 
one is a guardian or a trustee, the interest of the ward 
or cestui que trust will be considered. The contract of 
guardians, touching the property of their wards, will 
not be enforced, unless they are strictly equitable and 
for the interest of the infant. 

In an action for specific performance against a guar- 
dian, it is incumbent upon the plaintiff to show that 
the contracts ought to be enforced was such an one as 
the guardian acting for the best interests of the infant 
might properly have made and such as the court would 
have approved and authorized, had authority to make 
it been asked. 

The fraudulent or mistaken representations of one 
who, without authority, assumes to act as guardian for 
an infant, lays no foundation for an equitable estoppel 
either against the infant, so as to bind him orcharge his 
property, or against a guardian subsequently appointed. 
Sherman v. Wright. Opinion by Allen, J. 

2. An injunction, staying proceedings under the 
statute, by a landlord for the removal of a tenant, will 
not be granted, unless it appears that the magistrate 
had no jurisdiction, or that the proceedings were fraud- 
ulent or collusive. Ib. 

TRANSFER OF CAUSE. 


1. The right to remove an action from a State court 
into the circuit court of the United States, under the 
provisions of the act of congress of 1883, ‘“‘relating to 
habeas corpus, and regulating judicial proceedings in 
certain cases” (12 U. S. Stat. at Large, chap. 80, p. 756), 
as amended by the act of 1866 (14 U.S. Stat. at Large, 
chap. 80, p. 46), does not depend upon any act or assent 
of the State court. If the case is within the provisions 
of that act, and defendant has regularly taken the steps 
required by it for the purpose of removal, all proceed- 
ings in the State court are stayed absolutely; it has no 
further jurisdiction of the action, and any subsequent 
steps therein would be coram non judice and void. It 
cannot be compelled, therefore, to grant an order stay- 
ing proceedings, and such an order would add nothing 
to the force and effect of the act. The question of 
jurisdiction must be decided by the circuit court. If 
the plaintiff persists in proceeding in the State court, 
the defendant should apply to the Federal court for the 
proper mandate, staying proceedings and to compel a 
transcript of the record to be certified to that court, and 
if plaintiff claims that the cause has not for any reason 
been removed, he may apply to that court to remand 
the cause. (Allen, J., Church, Ch. J., and Rapallo, J., 
concurring; Grover and Peckham, JJ., dissenting.) 
Bell v. Dix. Opinions by Allen and Grover, JJ. 

2. Plaintiff was imprisoned in Fort La Fayette in 
1864 by order of defendant. Defendant justified as 
major-general of the army of the United States, and as 





military commander of the department of the East, and 
took the steps required by the act of congress of 1863 
(above specified) to remove the cause into the circuit 
court of the United States. Held (Allen, J., Folger, 
J., and Church, Ch. J., concurring; Grover and Peck- 
ham, JJ., dissenting), that the case was not within 
the provisions of‘that act. Ib. 


——_—_-<-o———_—— 
DIGEST OF RECENT ENGLISH DECISIONS. 


BROKER. 

Broker protected against action for want of skill in 
forming opinion. — Plaintiff employed defendant as 
broker to sell some raisins on the terms of a sale note, 
as follows: ‘‘Sold by order, and on account of P. (the 
plaintiff), to arrive to my principals, H. & Son, 500 
tons of black Smyrna raisins, 1869 growth, fair average 
quality in the opinion of the selling broker (signed), 
J. R.” (the defendant). When the raisins arrived, 
H. & Son objected to their quality, and defendant 
accordingly went and examined them, and decided 
that they were not of the quality mentioned in the 
sale note. H. & Son accordingly refused to accept 
them. Plaintiff thereupon brought this action, charg- 
ing the defendant with want of skill in forming his 
opinion upon the raisins, whereby plaintiff lost the 
sale of them to H. & Son: 

Held (affirming the judgment of the court of com- 
mon pleas), that the action was not maintainable, as 
there was no contract, express or implied, on the part 
of the defendant, to exercise any skill in forming his 
opinion. Pappa v. Rose, Ex. Ch., 27 L. T. R. (N.S.) 348. 


MINES AND MINERALS. 


Reservation in grant: china clay: surface workings: 
destruction of surface.— By a deed executed in 1799, 
the lord of a manor granted certain copyholds in fee, 
reserving all mines and minerals within and under the 
premises, with full liberty of ingress, egress and regress 
to and for the grantor, his heirs, ete., to dig and search 
for, and to take, use and work the excepted mines and 
minerals. Held (affirming the decision of Wickens, 
V. C.), that kaolin or china clay was a mineral within 
the meaning of the reservation. But held (reversing 
the decision of Wickens, V. C.), that the grantor was 
not entitled to get the china clay, inasmuch asit could 
be got only in a manner utterly destructive of the sur- 
face, and as the deed did not clearly reserve to him 
power to destroy the surface, and did not contain any 
provision for making compensation for injury done to 
the surface. Hezt v. Giil, Chan., 27 L. T. R. (N. 8.) 291. 


NEGLIGENCE. 

Railway company: invitation to alight: train brought 
to final standstill. — A railway train in which the plain- 
tiff was a passenger, on arriving at the station of the 
plaintiff's destination, was drawn up with the body 
of the train alongside the platform, but with the last 
carriage, in which the plaintiff rode, opposite a reced- 
ing part of the platform, at which persons could not 
alight —a space of about four feet intervening between 
it and the train. Arriving trains were not usually 
drawn up at this spot, but at a point farther on, where 
the platform was well lighted with gas lamps. It was 
a dark night, and there were no lamps lighted near the 
place where the plaintiff’s carriage stopped. No express 
invitation to the passengers to alight, and no warning 
of danger in alighting was given by the company’s ser- 
vants, but the train had come to a final standstill. The 
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plaintiff opened the door of her carriage, stepped out, 
and fell, and thereby sustained injuries in respect of 
which she brought her action against the company. 
Heli by the court (affirming the judgment of the court 
of common pleas, and following Praeger v. The Bristol 
and Exeter Railway Co., 24 L. T. R., N. 8., 105), that 
the action was maintainable; for the leaving a carriage 
which has been brought up to a place at which it is 
unsafe for a passenger to alight, under circumstances 
which warrant a passenger in believing that it is 
intended he shall get out, and that he may, therefore, 
do so with safety, without any warning of his danger, 
amounts to negligence on the part of the compary, for 
which, at least in the absence of contributory negli- 
gence on the part of the passenger, an action may be 
maintained. Cockle v. Southeastern Railway Co., Ex. 
Ch., 27 L. T. R. (N. 8.) 320. 
NUISANCE. 

Noise: vibration.—The defendant, in January, 1865, 
erected a steam-engine in a shed adjoining the stable 
belonging to the plaintiffs, by which the stable was 
rendered unfit for horses, and some inconvenience oc- 
casioned in the plaintiffs’ dwelling-house. No com- 


plaint was made by the plaintiffs until June, 1870. 


Held (affirming the decision of the master of the rolls), 
that an injunction could not be granted, under the cir- 
cumstances, to restrain the defendant from working 
the engine. A nuisance by noise, supposing malice to 
be out of the question, is a question of degree. It is 
not every occasional and accidental noise more loud or 
harsh than usual, that will entitle a plaintiff to an in- 
junction where the general case of ** habitual nuisance ”’ 
is not satisfactorily proved. Gaunt v. Fynney, Chan., 
27 L. T. R. (N. S.) 509. 
PARTNERSHIP. 

Expiration by effluxion of time: general account: 
goodwill. — Where three brothers entered into a part- 
nership for seven years, ‘‘or for such further time as 
the partners might agree upon,”’ and at the end of such 
seven years a general account was taken, but nothing 
was said about continuing the partnership, and the 
general account did not include the plaintiff’s share of 
the goodwill. Held, that although he signed the ac- 
count he was not bound by it, as it was not according 
to the terms of the articles, and no mention of the 
goodwill was made in the account; that the words 
“effects and things’”’ in articles of copartnership are 
sufficient to include “‘goodwill.’’ Barrow v. Barrow, 
Rolls, 27 L. T. R. (N. 8.) 431. 

WASTE. 


Cutting down timber: tenant for life and remainder- 
man: acquiescence: injunction: account: statute of 
limitations. — A tenant for life of real estate died, 
having appointed the next tenant for life his executor. 
Both tenants for life were impeachable for waste, 
and committed legal waste by cutting timber. Held 
(reversing the decision of Bacon, V. C.), that the right 
of action of the remainderman in fee accrued at the 
time when the timber was cut or at the time when it 
was sold, and that their remedy in respect of the timber 
cut during life of deceased tenant for life was barred 
by the statute of limitations, except in respect of so 
much thereof as was sold after the death of the tenant 
for life, for which his executor was ordered to account. 
The right to an account in equity is only incident to 
the right to an injunction, and as no injunction to 
restrain waste can be granted against a deceased tenant 





for life, no account can be granted against the repre- 
sentative of a deceased tenant for life in respect of 
money received by him for timber wrongfully cut in 
his life-time. Higginbotham v. Hawkins, Chan., 27 
L. T. R. (N. 8S.) 328. 
— > oO 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSLYVANIA.* 
CONSIDERATION. 


Letzkus gave his negotiable note to a company. 
Butler as holder sued him on it. Letzkus gave evi- 
dence that the note had been given for stock in the 
company, at the solicitation of Butler, who was a 
director and a leading man in the company, and on 
condition that Letzkus should be superintendent. 
Stock was transferred to him by Butler, and he was 
employed as superintendent at $1,000 for six months, 
and discharged in two anda half months, for which 
time he was paid wages. Held, to be no defense to 
the note. Letzkus v. Butler. 

DOWER. 


1. What not release of. — The wife of a testator was 
present at the execution of his will, and made fully 
acquainted with its contents; she at the same time 
indorsed on it a writing signed by her with her seal in 
the presence of the witnesses to the will, ratifying it 
and accepting its provisions in lieu of her dower, and 
renouncing all claims in his estate to which she mjght 
be entitled at common law. The writing was void at 
law. Kreiser’s appeal. 

2. It would not be binding in equity unless shown to 
be made with her full knowledge of the value of the 
interests she was receiving and giving up, and that 
there was no inequality. Ib. 

8. Equity leaves her to a choice of her rights by law, 
or those under the will; and she would not be bound 
by such election made during coverture. Ib. 

4. The will was read in her hearing on the day of the 
funeral; she said she was satisfied with it, and a few 
days afterward accepted chattels bequeathed to her. 
This was not a binding election. Ib. 

5. A party is not bound to make an election until 
all the circumstances and the state, condition and value 
of the fund are known. Ib. 


EVIDENCE — MONEY SENT BY MAIL. 


1. In a suit by a bank against indorsers on a @is- 
counted note, the defendants gave evidence that the 
maker had remitted money by mail directed to the 
cashier of the bank, in part payment of a note, of which 
this was a renewal. If the bank had authorized the 
sending by mail at its risk, this would be prima facie, 
and if not rebutted, sufficient evidence of payment. 
First National Bank of Bellefonte v. McManigle & Brown. 

2. The bank not having requested the money to be 
sent by mail, the maker took the risk of so sending 
it. Ib. 

3. The evidence was that the money was put into an 
envelope directed to the cashier, the envelope was then 
inclosed in a registered envelope and directed to the 
postmaster at Bellefonte, where the bank was located, 
and sent by mail. There was no evidence that the 
letter had been received by the postmaster at Belle- 
fonte; the cashier was a witness for plaintiff and was 
not asked whether the money had been received. Held, 





* From P. F. Smith, State reporter, and to appear in vol 
19 of his reports. 
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not sufficient evidence of payment to submit to the 
jury. Ib. 

4. The two postmasters were the agents of the maker 
for the transmission of the money. Ib. 

5. The note in suit and a previous note in renewal 
were of the same amount as the original note on which 
the payment was alleged to have been made; this was 
an admission by the parties that the money remitted 
had not been received by the bank. Ib. 

6. The first note fell due April 8th; the note in suit 
was dated in July; the maker testified that there was 
no intermediate renewal; the cashier testified that 
there had been a renewal April 8th, to fall due July 
9th. On that day the maker wrote to the cashier, 
inclosing the note in suit, saying he could not reduce 
it, and promising to pay all when the note sent fell due. 
This was evidence as part of res geste to show renewal 
of first note, and that the note in suit was a renewal 
of the latter. Ib. 

There is no presumption of law, that a letter mailed 
to one at the place he usually receives his letters, was 
received by him. Ib. 

(To be continued.) 
ome 
BOOK NOTICE. 
LEADING AMERICAN RAILWAY CASES, with 
openions. By Isaac F. Redfield, LL. D., 2 vols. 
Little, Brown & Co., 1872. 

The publication of select cases on special subjects is 
growing in favor. But where all the cases bearing 
upon a subject, as life insurance or telegraphs, cannot 
be published with advantage, selections must always 
be the partial gratification of a desire for all the cases. 
Nevertheless there is room for the exercise of a great 
deal of judgment in the selection of leading cases and 
the display of great research and ability in their anno- 
tation. And such works are almost a positive necessity 
to the profession at the present. Judge Redfield has 
completed his second edition of the first volume, and 
issued a second volume giving many new cases in full, 
some new notes and the late cases to all the notes. Of 
the general merits of this work it is unnecessary to 
speak at length now, since its plan and execution are 
familiar to the profession from the cases published in 
the first edition of the first volume. It would seem 
that a publication of leading cases on railways ought to 
include some English cases at length. Nevertheless 
the author does what he professes to, and gives selec- 
tions from the American cases with notes and refer- 
ences to the English cases. In the present edition the 
note to ‘‘ Responsibility for fires communicated by 
companies’ engines,’’ vol. 1, p. 348, is quite lengthy, 
and closes with the opinion of Lawrence, C. J., in Fent 
et al. v. R. R. Co., 4 Chicago Legal News, 326, 1872, hold- 
ing that the question of proximate or remote cause is 
for the jury in such cases. This note, however, refers 
to but few of the cases which have come under our 
observation as bearing directly upon the subject, 
and does not mention Kellogg v. R. R. Co., 26 Wis. 
225, decided in September, 1871, a case quite as 
important and elaborate as any yet adjudicated in this 
country or England upon the subject of fires commu- 
nicated by locomotives. In looking for the subject of 
fires communicated by locomotives in the index, we 
were surprised to find it under the head of ‘* Respon- 
sibility.’ There were no other subdivisions but that of 
“for fire communicated by engines.’’ ‘‘ Responsibil- 
ity’ is ahead which ought never to appear in an index 
of this kind, for it would require an endless variety 


notes and 
Boston : 





of subdivisions. The subject of fires communicated 
by engines is found also under “ Fires,”’ which is very 
proper, but it is not found under the head of ‘‘ Dam- 
ages,’’ or ‘‘ Proximate or remote cause,’’ which would 
be eminently proper. While we are upon the index, 
which is a matter of considerable importance in a 
compilation, it would be well to suggest that the two 
volumes be indexed together. In part III (vol. 2) the 
author gives cases on ‘Constitutional Questions ”’ 
relative to railways, and bearing upon the right of the 
legislature to control existing corporations, and what 
amounts to an infringement of essential franchises. 
The author, in his preface to the second volume, 
advances the opinion that there is no better way of 
educating students than by leading cases properly 
arranged and annotated. We are inclined to differ 
from him in this particular so far as beginners are con- 
cerned; but the value of leading cases to the more 
advanced students, and to legal scholars and the pro- 
fession at large, is universally conceded, and ‘The 
Leading Cases on Railways” are worthy the careful 
attention of all such. 


——-_ +e — 


BOOK NOTES. 


Kay & Brothers, of Philadelphia, will soon publish 
the tenth edition of Purdon’s Digest, which will 
appear in two volumes instead of one, as formerly. 
They have also nearly ready the Eighth American, 
from the fourteenth London edition of Sugden on 
Vendors, 2 vols., and vol. 19, of Smith’s Reports, being 
the sixty-ninth of the State series. 

Oliver Wendell Holmes, Jr., editor of the American 
Law Review, is engaged upon a new edition of Kent’s 
Commentaries. The recent editions of Kent have been 
far from creditable, and it isa fortunate matter that 
the work is now in such competent hands. 

Houghton & Co. have nearly ready a collection of 
telegraph cases — American, Englishand Irish. Allthe 
cases can easily be brought within the compass of a 
volume, and an interesting one it cannot fail to be. 


———~e—__—__ 


WHAT SOME MEN HAVE THOUGHT OF THE 
LAW. 

“Melancholy and untrue is the picture which they 
draw of the study of the law, who represent its promi- 
nent features to be those of subtilty and impudence, 
and of a labor dry and barren; rather would I compare 
it to a mountain, steep and toilsome on its first 
approaches, but easy and delightful in its superior 
ascent; and whose top is crowned with a rich and 
lasting verdure.” Raithby. ‘I have just begun,” said 
Sir William Jones, ‘‘to contemplate the stately edifice 
of the laws of England, ‘the gathered wisdom of a 
thousand years,’ if you will allow me to parody a line 
of Pope. I do not see why the study of the law is 
called dry and unpleasant; and I very much suspect 
that it seems so to those only who would think any 
study unpleasant which required a great application 
of the mind and exertion of the memory.” 

‘Our profession,’’ said the celebrated Mr. Dunning, 
afterward Lord Ashburton, “is generally ridiculed as 
being dry and uninteresting; but a mind anxious for 
the discovery of truth and information will be amply 
rewarded for the toil in investigating the origin and 
progress of a jurisprudence which has the good of the 
people for its basis, and the accumulated wisdom and 
experience of ages for its improvement.” 
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“The science of jurisprudence,’ says Sir James 
Mackintosh, “‘ is certainly the most honorable occupa- 
tion of the understanding, because it is the most 
immediately subservient to the general safety and 
comfort.”” And he proceeds to quote the language of 
Edmund Burke, who speaks of “the science of juris- 
prudence”’ as “the pride of the human intellect —a 
science which, with all its defects, redundancies and 
errors, is the collected reason of ages, combining the 
principles of eternal justice with the infinite variety 
of human concerns.” 

“The law is a science,’’ says Blackstone, “which 
employs, in its theory, the noblest faculties of the soul, 
and exerts, in its practice, the cardinal virtues of the 
heart—a science which is universal in its use and 
extent, accommodated to each individual, yet com- 
preherding the whole community.” 

“Mr. Granville,’ said Burke, ‘was bred to the law, 
which is, in my opinion, one of the first and noblest of 
human sciences — a science which does more to quicken 
and invigorate the understanding than all the other 
kinds of learning put together; but it is not apt, 
except in these who are happily born, to open and 
liberalize the mind exactly in the same proportion.”’ 

“The sparks of all science in the world,’ says Sir 
Henry Finch, “are taken up in the ashes of the law.” 
Book 1, p. 6. 





LADIES OF THE LONG ROBE. 

The Irish Law Times “soars a lofty soar” over a 
passage from a contemporary about our American 
female lawyers: ‘Since when Numa listened to sweet 
Egeria’’— so it goes on, “‘ has not the sex —‘ the favorite 
of the law,’ evinced its peculiar legal capacity?’’ Juve- 
nal describes the Roman ladies in his time as eager to 
refine upon 

“The finest subtleties of law, 
And raise litigious questions for a straw ; 
They meet in private, and prepare the bill, 
Draw up the instructions with a lawyer’s skill, 
Suggest to Celsus where the merits lie, 
And dictate points for statement or reply.” 


“And doubtless whatever the quodlibet propounded 
to your lady of the long robe, * * * ‘the Gordian 
knot of it she will unloose familiar as her garter.’ What 
if, ere yet ‘the mute wonder lurketh in men’s ears to 
steal her sweet and honey’d sentences,’ some natural 
diffidence beset the fair aspirant, in her first acquaint- 
ance with ‘the tedious forms, the solemn prate, the pert 
dispute, the dull debate’ which, according to Sir Wil- 
liam Blackstone, occupy the attention of ‘the drowsy 
bench, the babbling hall.’ ‘ All orators are dumb when 
beauty pleads,’ says Shakespeare, and besides the lady 
has only, like Curran, to imagine that she feels her 
little ones tugging at her gown, and, like the great 
orator, she will forthwith be enabled to add the attrac- 
tion of her voice to the rhetoric of her glance. Then shall 
Miss gradually advance, bully your witness, and ‘sound 
her quillets shrilly.’ Inthe next day’s paper, a critique 
of her performance will appear, nauseating as those of 
which the stage now enjoys a monopoly. We shall be 
told that the fine talents of Miss Augusta Coke entitle 
her to a high rank in her profession; that in conse- 
quence of a slight cold caught at a ball on the previous 
evening her exquisite soprano voice was not as liquid 
as usual during her powerful appeal in the case of 
Smith v. Smith; but that, later in the day. we were 
happy to observe that she had quite recovered, charmed 





the barons of the Exchequer in Jones v. The Lord Lieu- 
tenant, and, according to her wont, 


“ Dropt manna, and could make the worse appear 
The better reason to perplex and dash 
Maturest counsel learned in the law. 


“ Certes, your sweet girl Templars would protest against 
‘sitting under’ an effete old bachelor, ztat. 87, as lec- 
turer, who, if he thought to improve the occasion, 
would ‘ woo in language of the pleas and bench.’ But 
verily many the changes the later days will bring 
forth. A revolution, we need hardly add, will also take 
place in our law reports. No longer dry legal decisions 
like Loughran v. Barry, our reports shall rival the case 
of Swans (7 Rep.), where it is held that cygnets belong 
equally to the owner of the male and the female swan, 
‘the reason thereof being founded on a reason of 
nature; for the cock swan is an emblem or representa- 
tion of an affectionate and true husband to his wife, 
above all other fowls; for the cock swan holdeth him- 
self to one female only, and, for this cause, nature has 
conferred upon him a gift beyond all others; that is to 
die so joyfully that he sings sweetly when he dies; 
upon which the poet saith: 
“Dulcia defecta modulatur carmina lingua 
Cantator, cygnus, funeris ipse sui, etc.’’ 


“Of course, the text-books of the future will come out 
on toned paper, with illustrations by Millais. And the 
leaders of the Irish Law Times will become quite ana- 
creontic; while a dictum of Fitzgerald, B., will be 
cited along with a quotation from Tennyson; fu:, as 
the father of English jurisprudence saith, ‘It standeth 
well with the gravity of our lawyers to cite verses.’ We 
shall endeavor to secure the services of an epicene 
editress, and, under such auspices, our Christmas 
numbers hereafter will doubtless, by a little refreshing 
variety, prove the falsity of the proverb that ‘Lady 
Common Law must lie alone.’ ”’ 


46 
THE CONNECTICUT STATE LIBRARY. 


The collection of American law reports at the State 
library in this city is now full, perfect and complete, 
comprising the reports of every State and Territory in 
the Union. The same cannot be said of more than 
one or two libraries in the country, possibly not of 
any, although it is probable that. the Albany library is 
likewise perfect. It has been very difficult to obtain 
some of the volumes, and the collection has been the 
work of years; but the last one, the 11th Alabama, was 
procured last week, completing the collection. The 
purchases have been carefully and economically made 
by Mr. Hoadley, the State librarian, whose faithful 
and efficient services deserve this public acknowledg - 
ment. : 

Besides these American law reports, there is also at 
the library a complete collection of English and Irish 
law reports, commencing with the Year Books, first 
written in 1292, in the reign of Edward I, and recently 
published from the manuscript.— Hartford Post. 


2 
oor 


LAW BLANKS. 

Mr. James H. Watson, for some years connected 
with the firm of Gould & Sons, law publishers, of this 
city, has purchased from E. H. Pease and also from 
Gould & Sons, their stock of law blanks, and will here- 
after conduct this business at 55 State street, Albany. 
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CORRESPONDENCE 


Editor Albany Law Journal: 

Referring to your remarks of January 4th upon an 
incident in the Stokes trial, it seems to have been 
ignored on that occasion that the constitution of New 
York ordains that “‘no person shall be rendered 
incompetent to be a witness on account of his opinions 
on matters of religious belief.” Art. I, § 3. 

Inasmuch as all inquiries on this point have gone to 
the competency, and not to the credibility of the wit- 
ness, they would seem to have no place under this 
constitutional provision. At least the doubt is worthy 
of consideration ; for it might, in some important case, 
result in a new trial, if the court, upon objection, 
should allow the testimony of a witness to be weak- 
ened by inquiries into matters which have never been 
relevant except upon the question of his competency. 

B. W. H. 


44 
a 


AMENDMENT TO THE RULES FOR ADMISSION 
TO THE BAR. 


The court of appeals, on Wednesday, made the 
following amendment to the rules regularly admissive 
to the bar. Rule 3, of the rules for the admission of 
attorneys, solicitors and counselors to the courts of 
this State, adopted May 1, 1871, is hereby amended so 
as to read as follows: 

No person shall be admitted to examination as an 
attorney, solicitor or counselor, unless he shall have 
served a regular clerkship of three years in the office 
of a practicing attorney of the supreme court, after the 
age of seventeen years. 

But persons who have been admitted as attorneys in 
the highest court of law in another State may be 
admitted to such examination, if they shall have served 
a regular clerkship of one year, in the office of a 
practicing attorney of the supreme court of this State, 
and shall, in other respects, be entitled to such exami- 
nation. 





——++___ 


DECISIONS OF COURT OF APPEALS. 


The following decisions were announced by the court 
of appeals, on Tuesday: 

Judgments affirmed with costs — The City of Roches- 
ter v. Hart; Brooks v. Butts; Van Allen v. American 
National Bank; Van Nostrand v. Moore; Phelps v. 
Hawley; Sefler v. Field; Fabble v. Kalbfleisch ; Wood- 
ruff v. Woodruff; Woodruff v. Robinson; Wyckoff v. 
The Queens County Ferry Company; Sharkey v. Lar- 
kin; McAndrew v. Whitlock, Jr.; Wheeler v. Clutter- 
buck. 

Judgment affirmed and proceedings remitted for 
further action in the court below, to carry the judg- 
ment into effect — Foster v. The People, etc. 

Judgment reversed and judgment for the plaintiff 
with costs, with leave to defendant to answer the com- 
plaint within twenty days after this judgment shall be 
made the judgment of the court below on payment of 
costs — Cohen v. The New York Mutual Life Insurance 
Company. 

Judgment of general and special term reversed with 
costs, and motion for judgment for frivolousness of 
answer denied — Samuels v. Evening Mail Association. 

Order granting new trial reversed and judgment at 
special term affirmed with costs — Lavitt v. Thompson. 

Order granting new trial affirmed and judgment 








absolute for the defendant with costs — Rogers v. Sins- 
heimer. 

Order granting new trial affirmed and judgment 
absolute for the plaintiff with costs —Sands v. New 
York Life Insurance Company. 

———_-e—__—_—_—_ 

THE GENEVA AWARD.—Our Berlin correspondent 
writes, under date Dec. 28: ‘‘A curious circumstance 
in connection with the Alabama arbitration has just 
come to light in our press. The verdict of the arbitra- 
tors was published in the Jornal de Commercio at Rio 
de Janeiro several days before it transpired in Europe, 
so that, had there been a telegraph between Brazil and 
England, it would have actually reached you earlier 
from South America than from Switzerland. Upon 
the Jornal glorying in this notable achievement of 
their Swiss correspondent, the Rio Republica begged to 
observe that the fact of the verdict having been com- 
municated by the Brazilian arbitrator, Baron de Ita- 
juba, to M. de Villeneuve—who happens to be the 
Brazilian envoy in Switzerland and proprietor of the 
Jornal de Commercio — redounded neither to the honor 
of Brazilian diplomacy nor journalism.’’— London 
Times. 

——_ oe —__— 
ENGLISH NOTES. 

Baron Channel, of the court of exchequer, has 
retired, owing to failing health, and Mr. Charles Pol- 
lock, Q. C., has been appointed his successor. Baron 
Channel was elevated to the bench in 1857, and was 
regarded as one of the ablest English judges.——Lon- 
don was recently in darkness, by reason of the strike of 
the gas stokers; and now the leaders of the latter 
have been tried for conspiracy, convicted and sen- 
tenced to twelve months’ imprisonment. Of course 
the working men are furious at this outrage on their 
divine right to “ strike.’”.———-A meeting has been held, 
the attorney-general presiding, to consider the forma- 
tion of a “ barristers’ benevolent association,” with 
the following objects: First, to provide to some extent 
for the widows and children of members of the bar 
who, on inquiry, may be found to need and be worthy 
of it. Second. To assist, during protracted illness, 
those members of the association who may need and 
be deemed worthy of it. 

—_——_-aoo—_ 
LEGAL NEWS. 

The death isannounced of Edmund A. Wetmore, for 
many years one of the most prominent lawyers of Cen- 
tral New York. 

Remodeling State constitutions is the fashion, and 
New Jersey wants to be in fashion. So a bill has been 
introduced into the State legislature to that end. 

Hon. Luther S. Dixon, chief justice of the supreme 
court of Wisconsin, is about, it is said, to resign that 
position on account of the inadequacy of the salary 
paid him. 

A bill has been introduced into the Wiscensin legis- 
lature providing that a complete set of the State reports 
shall be presented to the United States district and 
circuit judges of the State. 

New Jersey is to have a new chancellor, and Gen. 
Theodore Runyon, of Newark, is thought to be the 
coming man for the place. He is said to be a very 
good man, but not very profound. Goodness is a good 
thing even in a chancellor, but not the sole qualifica- 
tion desirable. 
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FINDER OF PROPERTY LOST ON LAND. * 


The rights, duties and liabilities of the finder of 
property not derelict at sea, nor hidden in the earth, 
are often of considerable consequence. Where goods 
are unclaimed by the owner, or are designedly 
abandoned by him, the finder acquires an absolute 
property in them at common law. 1 Blacks. Com. 
296; 2 id. 402; 2 Kent’s Com. (6th ed.) 356. But in 
many of the States there are statutes requiring the 
finder of lost property to advertise it; and, if no 
owner appears, it is to be sold under the direction of 
a proper officer and the proceeds divided between the 
finder and the municipality or State; or if the prop- 
erty found is less in value than a specified amount, 
and no owner appears in a specified time after adver- 
tisement, the title vests in the finder. See Laws of 
Massachusetts, New Hampshire, Illinois, Iowa and 
Missouri. 

By the Roman law the finder of lost property who 
should convert it to his own use, animo lucrandi, 
having no reason to believe it had been abandoned 
by the owner, was guilty of theft. Ulpian’s Dig. 


47, 2, 44; secs. 4-10. And it is the statute law of 
some of the States at present that, “if any person 
come, by finding, to the possession of any personal 
property, of which he knows the owner, and unlaw- 
fully appropriate the same, or any part thereof, to his 
use, he is guilty of larceny and shall be punished 


accordingly.” Iowa Laws, Rev. of 1860, p. 727. 
And this may be said to be the common law of New 
York, according to People v. McGarren, 17 Wend. 
460. But it seems that at common law it is neces- 
sary that the animus furandi should exist in order to 
render the subsequent concealment and appropriation 
larceny. People v. Anderson, 14 Johns. 294; 1 Hill, 
94; 1 Ry. & Moody, 160; Butler's Case, 3 Inst. 107. 
In State v. Weston et al., 9 Conn. 527, the finders of a 
pocket-book in the highway, containing bank bills 
and having the name of the owner legibly written in 
it, were convicted of larceny upon proof that they 
could read and had converted the property to their 
own use. This case was approved in The People v. 
McGarren, 17 Wend. 460. See also 2 Russell on 
Crimes, 100, 103; manuscript cases of Lawrence, J., 
and Gibbs, J. But in Porter v. The State, Mart. & 
Yerg. 226, the supreme court of Tennessee held that 
if the finder of bank-notes convert them to his own 
use, with a full knowledge of the owner, there being 
no trespass at the time of the taking, it is pot larceny. 
The court in this case maintained the doctrine that 
to constitute the crime of larceny there must be a 
trespass in the original taking of the goods, and cited 


2 Leach’s Crown Cases, 335; Chitty Cr. Law, 918; 
1 Hawkins’ P. C., ch. 31, secs. 1, 2. From the 
decisions, it is not exactly clear what the liability of 
the finder of property with knowledge of the owner 
is. But it is safe to infer that, in the absence of 
statutory provision to render the act a felony, the 
animus furandi must be established in all cases as 
existing either at the time of the taking or of the 
concealment and appropriation. Merry v. Hwen, 7 
M. & W. 623; Regina v. Peters, 1 C. & K. 245. 

It is well settled that the finder of lost property is 
bound to take a reasonable degree of care in its pres- 
ervation. Story on Bailments, 61; 1 Smith’s Lead. 
Cas. (6th Am. ed.) 594; 2 Kent (6th ed.), 356. And 
for his necessary and reasonable expenses incurred on 
account of the property the finder is entitled to com- 
pensation. 2 Kent (6th ed.), 356. Armory v. Flynn, 
10 Johns. 102; Nicholson v. Chapman, 2 H. Blacks. 
254; Hiter v. Edwards, 4 Watts(Penn.) 63; Binstead 
v. Buck, 2 Wm. Blacks. 1117. For this he has no lien 
on the property, and it can only be recovered by 
action of implied assumpsit against the owner. Cases 
supra. Forall expense and labor voluntarily bestowed 
by the finder upon the article found it is doubtful if 
he may recover. Armory v. Flynn, supra ; Nicholson 
v. Chapman, supra. But in Reeder v. Anderson, 4 
Dana’s Ken. Rep. 193, it was held that the finder was 
entitled to indemnity against expenditure of time and 
money in the successful recovery of lost property. 
Story thus lays down the law in regard to the care 
and attention which lost property is entitled to from 
a finder: “For although a finder may not be com- 
pellable to take goods which he finds, as it is a mere 
charity for the owner, yet when he does undertake 
the custody, he ought to exercise reasonable diligence 
in preserving the goods.” Bailments, 65. What is 
reasonable care would be a question for the jury, and 
for the exercise of such care it is the true doctrine 
that the finder should receive compensation. 

The right of the finder of lost property to retain it 
against all persons except the true owner has been 
recognized ever since Armory v. Delamire, 1 Strange, 
504, where it was held that the finder of a jewel 
may maintain trover for the conversion thereof by a 
wrong-doer. 1 Smith’s Lead. Cas. (6th Am. ed.) 584, 
593. In that case a chimney-sweeper’s boy, having 
found a jewel, carried it to a goldsmith to know what 
it was, and the goldsmith refused to return it, and it 
was held that the boy might maintain trover for the 
jewel, on the ground that, by finding. he had acquired 
such a property in it as would enable him to keep it 
against all but the rightful owner. This case has been 
uniformly followed in England and America, and the 
law upon this point is well settled. See McAvoy v. 
Medina, 11 Allen (Mass.), 548. The reason of the 
rule is thus stated in 1 Smith’s Lead. Cas, 595: 
“Those on whom the possession of chattels personal 





is cast by the law, by the act of the parties or the 
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force of circumstances, are charged with the duty of 
keeping and protecting that which is intrusted to 
their guardianship, and may consequently recover for 
any wrong by which it is impaired or injured, in the 
capacity of trustees, if in no other character.” See, 
also, McLaughlin v. Waite, 9 Cow. 670; Poole v. 
Symonds, 1 N. H. 289; Harker v. Dement, 9 Gill. 7; 
Ellery v. Cunningham, 1 Mete. 112; Pinkham v. 
Gear, 3 N. H. 484; Magee v. Scott, 9 Cush. 148; 
Clark v. Maloney, 3 Harr. 68; Giles v. Grover, 
6 Bligh N. S. 277; Newnham v. Stevenson, 10 C. 
B. 13; Bridges v. Hanksworth, 7 Eng. L. and Eq. 
424. 

It has sometimes been made a question as to what is 
a losing or finding within the view of the law relative 
tothis subject. In Bridges v. Hawkesworth, supra, the 
property was found in a shop upon the floor, where 
the owner had accidentally dropped it, and this was 
held a losing, and sufficient to entitle the holder to 
retain it against all but the owner. But in McAvoy v. 
Medina, 11 Allen (Mass.), 548, it was held that “a 
stranger in a shop, who first sees a pocket-book which 
has been accidentally left by another upon a table 
there, is not authorized to take and hold possession of 
it as against the shop-keeper.” In Lawrence v. State, 
1 Humph. (Tenn.) 228, it was likewise held that “to 
place a pocket-book upon a table, and to forget to take 
it away, is not to lose it, in the sense in which the 
authorities referred to speak of lost property.” See 
Wentworth v. Day, 3 Metc. 354; Symmes v. Frazier, 6 
Maas. 345. In Kincaid v. Zaton, 98 Mass. 139, it was 
held, “ that to discover an article voluntarily laid down 
by the owner within a banking-house, and upon a desk 
provided for the use of such persons having business 
there, is not the finding of a lost article. The occu- 
pants of the banking-house, and not the plaintiff (a cus- 
tomer’s boy), were the proper depositaries of an article 
(a pocket-book) so left.” This case also decides that 
such a finder is not entitled to an advertised reward. 
From the cases the general principle may be deduced 
that articles left by strangers or customers in a place 
of business are not lost in such a sense as to entitle 
any person whatsoever to take them, as a finder, but 
are presumed to be left in the charge of the keepers 
of the place of business. But where articles are 
accidentally dropped by a stranger or customer, in 
any public place or, by any one, in a public thorough- 
fare or street, they are lost in the legal sense, and the 
finder, if he chooses to undertake their custody, is 
bound to take reasonable care of them, and where the 
statute requires, to advertise them, and can only 
appropriate them after a reasonable or statutory 
_ period has elapsed, or when he has reason to believe 

that they have been abandoned. The finder of such 
articles may hold them against all but the rightful 
owner; and when they are claimed by the owner he 
may not hold them to satisfy the lien of his necessary 
expenses thereon, but he must give them up and 
resort to his action for damages. 





LIFE INSURANCE COMPANY BOUND BY 
KNOWLEDGE OF AGENT. 


With the exception of the two recent cases, to 
which we shall hereafter: refer, the only reported 
case wherein it has been attempted to charge a life 
‘insurance company with the knowledge possessed by 
its agent is that of Vose v. Hagle Life and Health 
Insurance CVo., 6 Cush. 42, and in that case the point 
was summarily disposed of. The court said: “The 
knowledge which the award finds that the defendant’s 
agent had, in regard to the situation of the insured, 
cannot be material. The agent did not and could 
not make the contract. He received the application 
and forwarded it to the directors of the company at 
their place of business, and the contract and policy 
were there made and signed by the officers of the 
company, wholly upon the basis of the application, 
which is expressly declared, both in the application 
itself and in the policy, to form a part of the policy.” 
The warranties in that case were of a very particular 
and specific character, and the agent’s knowledge had 
no important effect, as the facts misrepresented by 
the assured came directly within the warranties. 

But in Insurance Company v. Wilkinson, 13 Wall. 
222, the general doctrine of the above case on this 
point was disapproved of, and it was held that such 
companies were bound by the knowledge of their 
agent. The agent of the company had inserted, in 
the application for life insurance, a statement of the 
age of the mother of the assured at the time of her 
death, which was untrue, but which the agent had 
himself obtained from athird person. The court held 
that the company was bound by such act of the agent, 
and that the untruth of the statement was no defense 
to an action on the policy. The court said: “The 
powers of the agent are co-extensive with the busi- 
ness intrusted to his care, and will not be narrowed 
by limitations not communicated to persons with 
whom he deals. An insurance company, establishing 
a local agency, must be held responsible to the parties 
with whom they transact business for the acts and 
declaration of the agent, within the scope of his 
employment, as if they proceeded from the principal.” 

So in Miller v. The Mutual Benefit Life Insurance 
Co., 31 Iowa, 216, it was held, in a well-considered 
opinion, that an insurance company, transacting busi- 
ness through an agent having authority to solicit, 
make out and forward applications for insurance, to 
deliver over policies when returned, and to collect 
and transmit premiums, was affected by the knowl- 
edge acquired by such agent when engaged in pro- 
curing an application, and bound by his acts, at such 
time done, in respect thereto. The facts of the case 
render the decision peculiarly strong on this point. 
The assured had answered “yes” to the interroga- 
tories. “Is the party sober and temperate?” and 
“has he always been so?” when in fact he had 
for years been of very intemperate habits, and died 








Thr = == 42 Ss Ul 41 ws OhUretehlUr 


a a en a a ee 


@2a= ontrwseoweao'?s = 


—- Free FT BS Se 


THE ALBANY LAW JOURNAL. 67 


——— 


from the use of intoxicating liquor. But of his 
intemperate habits the agent was informed by friends 
to whom he had been referred for information. 

In fire insurance cases, the decisions bearing upon 
this point are numerous, and the later doctrine is 
that the knowledge of the agent is the knowledge 
of the principal and will estop the latter. 

Rowley v. The Empire Insurance Co., 36 N. Y. 550, is 
a leading authority to this effect. It was therein held 
that an agent authorized to take applications for insur- 
ance is acting within the scope of his authority 
when he fills up the blank application, and that if by 
his fault or negligence it contains a material misstate- 
ment, not authorized by the instructions of the party 
who signs it, it is the act of the company and they are 
bound by it. And to the same effect are the follow- 
ing cases: Hartford P. F. Ins. Co. v. Harmer, 2 Ohio 
St.452; Meadowcraft v. Standard Ins, Co., 61 Penn. 
St. 91; MH Ins. Co. v. Schettler, 38 Ill. 166; Clark 
v. Union M. Ins. Co.,40 N. H. 333; Drury v. Conway 
Ins. Co.,13 Gray, 492; Wilson v. The Conway Ins. Co., 
4R.1. 141; Hugh v. The City Ins. Co.,29 Conn. 10; 
Beale v. Park Ins. Co., 16 Wis. 241. So where some 
thing was unintentionally omitted from the applica- 
tion, and the agent, on being informed of it, said it 
would make no difference. F. & M. Ins. Co. v. Ches- 
nut, 50 Til. 111. 

It was thought in Plumb v. The Cattaraugus Ins. 
Co., 18 N. Y. 392, that the insured was estopped from 
proving a state of facts different from what appeared 
by the written application. But such evidence is 
admitted not to vary or contradict that which is writ- 
ten, but to show that the writing is not the instru- 
ment of the party whose name is signed to it, and 
that it was procured under such circumstances by the 
other side as estops that side from using it or rely- 
ing on its contents. Insurance Co. v. Wilkinson, 13 


Wall. 222. 
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CURRENT TOPICS. 


Among the curiosities of judicial opinions, the opin- 
ion of the supreme court of Texas in Denson v. Beazley, 
34 Texas, 191, deserves to rank well. Speaking of 
delusion as a test for insanity, the court said: “Tried 
by such a metaphysical or psychological test, Em- 
anuel Swedenborg, John Wesley, Martin Luther, 
Joan of Arc, Joseph Addison and the author of Ras- 
selas, Napoleon Bonaparte, and hundreds more of the 
greatest and soundest minds which ever existed on 
earth, must be declared insane ;” and again, “ Diogenes 
might live in his tub and hunt the streets of Athens 
at midnight for a vir. Had he hunted a Homo or an 
Anthropos he might easily have found one; and if 
this had been properly understood the eccentricity of 
the philosopher would have been understood as sound 
sense, conveyed under a most withering sarcasm 
against the frivolity of the Athenians. We think 
Diogenes had sufficient reason to have made a good 





will, Alexander, evidently, thought him a man of 
sense, for he said: ‘If I were not Alexander I should 
wish to be Diogenes.’ Perhaps he might have sunk 
the Alexander and yet lost nothing by becoming the 
Diogenes.” Ubi ille est Balfour Browne. 


As might have been expected from the results of 
recent trials in poison cases, the trial of Mrs. Wharton, 
for the alleged poisoning of Mr. Van Ness, has been 
about as much a trial of the reliability of medical 
diagnosis and chemical analysis as of the guilt or 
innocence of the accused. But if, amid the smoke 
and din of the battle of the doctors, court and jury 
do not get oblivious to the merits of the case and lose 
sight and hearing of the accused altogether, justice 
may be done. Every trial of a prisoner accused of 
poisoning his victim must be in a large sense a trial 
of the evidentiary merits of the matters by which the 
fact of the poisoning is attempted to be established. 
Medical and chemical science will therefore have to 
undergo a most trying ordeal in the court-room hence- 
forth. There will be a “wheel within a wheel,” a 
trial within a trial, and chemical and medical profes- 
sors will have a care how they apply tests and dis- 
tinguish symptoms. 


The Solicitors’ Journal says: “ American decisions 
are of very little value in this country (excepting, 
indeed, some of the older ones), on account both of 
the inferior respect commanded by the American 
bench, and of the inferior character of the American 
Law Reports. An American case is seldom worth 
more than a suggestion of a case which may some 
day arise here.” But in a recent case in the Ex- 
chequer chamber, Brinsmead v. Harrison, L. R., 7 C. 
P. 547, the judges, probably not having read the above 
remark of our contemporary, took occasion to express 
their respect for American decisions. Chief Baron 
Kelley said “ notwithstanding the respect we enter- 
tain for the opinions and decisions of the American 
courts where a different view of the law seems to be 
entertained, I think we are bound to follow those of our 
own courts,” and Mr. Justice Blackburn said “if this 
were res integra, I should have considered the Ameri- 
ean cases referred to entitled to great respect.” It is 
to be hoped that our contemporary will pardon us 
this time for regarding the judges’ opinion as the 
better of the two. 


The House is pursuing a remarkably inconsistent 
course with regard to the bankrupt law. A week 
ago it voted to repeal the law altogether, and on Mon- 
day it passed a bill amending the law by providing 
that it shall be construed to allow the same exemp- 
tions to bankrupts as are given by State laws, such 
exemptions to hold good against liabilities for debts 
contracted as well before as since the adoption of exist- 
ing State constitutions and exemption laws. 
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The Law Magazine and Review pays American law- 
writers a merited compliment in a recent notice of 
Mr. Bishop’s “ Commentaries on the Criminal Law.” 
It says: “ How is it that American lawyers are able 
to produce so many good, or fairly good books on 
the scientific aspects of law? One of our journals 
hinted, a few days ago, that the persons in this coun- 
try who write books, and consider themselves jurists, 
are those who cannot get briefs, and the suggestion, 
we suspect, is too near the truth, in many instances, 
to be pleasant. At any rate, the proportion of the 
briefless in England must be much greater than that 
which exists in America; and, in addition, most peo- 
ple believe, rightly or wrongly, that the standard of 
education is higher here than there, and yet America 
is annually sending us books such as we have indi- 
cated.” 


The refusal of the Illinois house of representatives 
to instruct its judiciary committee to report whether 
any additional legislation is necessary to enable the 
courts of the State to punish newspaper editors and 
proprietors for contempt, is hailed by the Chicago 
press as an omen that “the courts are not likely to 
get assistance in punishing newspapers for contempt.” 
We should suppose that, after the late experience of 
the Times, the Chicago editors would conclude that 
the courts did not need “much assistance” in the 


matter. They certainly seem quite able to take care 
of themselves. 


—— ep>o  —— 


NOTES OF CASES. 

The Exchequer chamber of England has decided a 
most important point relative to the effect of judg- 
ment against one of several joint tort-feasors. Brins- 
mead v. Harrison, L. R., 7 0. P. (Exch. Ch.) 547. A 
long series of authorities both in England and 
America have settled the law that a judgment against 
one of several joint wrong-doers, when satisfied, is a 
defense to a subsequent action against another of the 
wrong-doers. But it has been doubted whether a 
judgment and execution, without satisfaction, were a 
bar also. The supreme court of the United States in 
Lovejoy v. Murray,3 Wall. 1, held, that a judgment 
against one joint trespasser is no bar to a suit against 
another of the trespassers, and that nothing short of 
full satisfaction, or that which the law must so con- 
sider, can make such judgment a bar. But the Ex- 
chequer chamber in Brinsmead v. Harrison, supra, 
disapproves of this decision and holds that such judg- 
ment is a bar, although it remains unsatisfied. See, 
contra, Livingston v. Bishop,1 Johns. 290; Knicker- 
bocker v. Colver,8 Cow. 111. There is thus a direct 
conflict between high English and American authori- 
ties upon a common-law point. The subject is of so 
much weight that the result of a thorough examina- 
tion of the decisions and the principles upon which 
they rest will be exhibited in a future number of the 
Law Journat. 





The supreme court of Pennsylvania, in Hveritt v. 
Louder et al., 5 Chicago Legal News, 195, held that 
the capital stock of national banks is liable to taxa- 
tion by the State where they are located; that the 
act of congress of February 10, 1868, only restricts the 
rate of taxation; and that the stock is liable to taxa- 
tion where any other class of moneyed capital is 
taxed. This is in conformity with the rationale of 
the recent decision of the New York court of appeals, 
in First National Bank of Whitehall v. Lambert et al., 
6 Alb. Law. Jour. 382, wherein it was held that 
national banks organized under the act of congress 
of June 3, 1864, are subject to the usury laws of the 
State where they are located, upon the principle laid 
down in National Bank v. Commonwealth, 9 Wall. 
362, that “all their contracts are governed and con- 
strued by Statelaws. Their acquisition and transfer 
of property, their right to collect their debts, and their 
liability to be sued for debt, are all governed by State 
law. It is only when a State law incapacitates them 
from discharging their duties to the government that 
it becomes unconstitutional.” 


A case tried at Guildhall a few days ago was ren- 
dered memorable by the display of an unusually 
profound acquaintance with the habits, period of 
incubation and powers of increase of the creature 
known to the law as “a noxious insect.” The occa- 
sion of all this research was the raising afresh of the 
oft-litigated question as to whether a person who 
takes a furnished house is entitled to quit it without 
notice, on finding that it is infested with bugs. It is 
singular that on a point which must be of frequent 
occurrence the law should still be involved in some 
uncertainty. The judgment in Smith v. Marrable, 11 
M. & W. 5, which laid down the principle that, under 
the circumstances above mentioned, the tenant might 
throw up his lease, was founded upon earlier cases, 


which cannot now be supported, and it certainly laid 


down the law too widely ; but the decision itself has 
never been expressly overruled, and was, indeed, 
distinguished in the well-known case of Hart v. Wind- 
sor, 12 M. & W. 68, in which it was held that on the 
letting of an unfurnished house there is no implied 
contract that it is in a reasonably fit state for habita- 
tion. The distinction appears to be sound in point of 
legal principle, although it has been usually supported 
by reasons of common sense and convenience. In 
order to enable a tenant to avoid his lease on the 
ground that the demised premises are uninhabitable, 
there must be a default on the part of his landlord. 
Tzonv. Gorton, 5 Bing. (N. ©.) 501; Arden v. Pullen, 
10 M. & W. 328. Whether this default has or 
has not occurred of course depends upon the fur- 
ther question— what was the engagement of tho 
landlord? and in the absence of express stipulation 
this must be judged of from the circumstances of the 
case. A landlord cannot be taken to engage that a 
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house which does not contain a single piece of furni- 
ture or article of domestic utility is fit for habitation ; 
he merely undertakes that the tenant, who is to fitit 
for habitation, shall have undisturbed enjoyment. On 
the other hand, the landlord of a furnished house must 
be taken to engage that it is in a fit state for habita- 
tion, since the use of the furniture, which is the con- 
sideration for the greatly advanced rent which the 
tenant agrees to pay, cannot be had unless the house 
is habitable ; hence, if the furnished house is not rea- 
sonably fit for habitation, the landlord is in default, 
and the tenant is entitled to be released from his con- 
tract. Whether the house is or is not in this state, is, 
of course, a question for the jury upon the evidence 
in each case ; hence the degree to which the nuisance 
alluded to above must exist, in order to render the 
house uninhabitable is a matter involved in some 
doubt. The nuisance inust prevail to such an extent 
that the tenant “cannot fairly be expected either to 
grapple with or endure it” (Campbell v. Wenlock, 4 F. 
& F. 710); but then arises the important question, 
what number of bugs a man may fairly be expected 
toendure. There is authority for the proposition that 
a “few bugs” will not entitle him to throw up the 
lease (per Cockburn, C.J.,in 4 F. &. F. at p. 725), and 
in the recent case, although the butler testified that he 
pinned twenty-six of these insects to a cupboard door, 
and that at least twenty had been previously slain, 
the jury found for the landlord. — Solicitors’ Journal. 





In Youngblood v. Vastine,2 Am. R. 509; 46 Mo. 
239, it was held that where a person conveyed land 
by a deed, which w4s not recorded, and his heirs, 
after his death, conveyed the same land, by a deed 
which was duly recorded, to an innocent purchaser 
for value, the latter deed divested the title of the 
grantee in the unrecorded deed. But in the recent 
case of Rodgers v. Burchard, 34 Texas, 441, it was 
held, on a similar state of facts, that when the second 
deed was only a quit-claim deed it did not operate to 
divest title under the prior unrecorded deed. This posi- 
tion is sustained by Oliver v. Piatt, 3 How. U.S. 410. 


Dunlap v. Cody, 31 Iowa, 260, establishes a rule for 
that State not quite in accordance with the decisions 
elsewhere. The action was upon a judgment ren- 
dered in Illinois, and the defendant proved that he 
was a resident of Iowa, but had been induced, under 
false pretenses, to go into Illinois, for the purpose of 
there getting service upon him, The court held the 
defense good and the judgment void. In Luckenbush 
v. Anderson, 47 Penn. St. 123, the court held such a 
defense insufficient, but thought it might avail in con- 
nection with an allegation of want of merit in the 
judgment. The Iowa decision was put mainly on 
the ground that a fraudulent service was no service, 
and that the judgment had, therefore, been obtained 
without notice to defendant, and was not binding on 
the courts of another State. 





69 











STATE COURTS AND THE BANKRUPTCY LAW. 


VooRHEES, ASSIGNEE OF BEANETT, Y. FRISBEE & 
MorrRow.* 
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By the Court.— The bill in this cause was filed by an 
assignee in bankruptcy, to set aside a conveyance 
alleged to have been made by the bankrupt in fraud 
of the bankruptcy law. 

By some apparent misunderstanding the defendant’s 
default was taken, and the circuit court, acting within 
a discretion which we cannot review, refused to open 
it. The case, therefore, comes before us on the suffi- 
ciency of the bill. 

The bill would be fatally defective under any cir- 
cumstances not dependent upon the bankrupt proceed- 
ings. It is not entirely lacking in direct allegations, 
which would make out a fraud against creditors; but 
it does not show that any creditor had taken such 
steps as would—apart from the bankrupt law—give 
him any right to complain of the fraud, if existing. 
The only question presented is, whether the assignee 
in bankruptcy could resort to the circuit court of Clin- 
ton county to obtain relief against a conveyance alleged 
to have been made in fraud of that statute. It cannot 
be questioned that the bankrupt law is as binding in 
one court as in another, and a title obtained by valid 
proceedings under it must be respected. In private 
hands it would be, like any >ther vested right, enforced 
in any court having cognizance of any such property 
rights, without any regard to its origin, as a land title 
derived from a patent, for purposes of jurisdiction, 
stands on the same footing in all courts in real actions 
with a private grant or inheritance. 

But the right of an assignee in bankruptcy to apply 
to a State court to have a conveyance set aside as 
fraudulent is claimed by defendants to stand on differ- 
ent grounds, and we think correctly. 
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The fact that the fraud charged is not a fraud against 
our State laws is not decisive. It is not uncommon 
to seek redress in a forum where parties can be found, 
for actual frauds committed elsewhere, not being 
merely statutory. And as the bankrupt law must 
bind all tribunals in this country, acts committed 
against it could not be recognized as lawful, whether 
affirmative relief could be granted against them or not. 
The difficulty arises from other considerations, involv- 
ing the danger of a conflict of jurisdiction if State 
courts should attempt to adjudicate upon the peculiar 
class of cases to which the present controversy belongs. 
Upon cases not involving similar difficulties we express 
no opinion. 

By the first section of the bankrupt act, the courts 
of the United States are vested with very full and 
complete jurisdiction, not only to determine the 
liabilities of the bankrupt, but also to try the conflict- 
ing claims of all parties, debtors and creditors, to pro- 
vide for collecting all the assets, ascertaining and 
liquidating all liens, and regulating every thing neces- 
sary to be done in the premises, until the proceedings 

closed. The second section also makes express 
Revue for suits at law or in equity brought by 
the assignee against any person claiming an adverse 
interest. 

In Ex parte Christy, 3 How. 292, the plenary power 
of the courts of the United States under similar 
authority of the Bankrupt Law of 1841, was very 
thoroughly discussed ; and in some cases at least juris- 
diction was asserted to control parties litigating in the 
State courts, an interference not lawful in ordinary 
cases, and which depends on the exclusive character 
of the bankruptcy powers vested in the general gov- 
ernment under the constitution. 

No express decision was made as to whether the 
jurisdiction of the United States was exclusive, and in 
a subsequent case, in the same vdlume, that point was 
also reserved. Norton’s Assignee v. Boyd, 3 How. 
426. It would make no great difference in those courts 
whether action should be had in the State courts or 
not, where they have so large a control of the litigants 
as practically to reach the proceedings. But it isa very 
serious question whether an independent court can be 
said to have jurisdiction when subject to such inter- 
ference, and quite as serious a question whether it is 
proper to exercise it if theoretically existing. 

It cannot be doubted that there is power in congress 
to make jurisdiction exclusive over suits arising under 
the laws of the United States where the proceeding is 
a direct ohe to enforce peculiar rights originating under 
the statute and not within any other law. The right 
to assail the conveyance in question is purely statutory 
upon the case made by the bill. It isalso in the nature 
of a peculiar enactment in creating a forfeiture and 
disability enforceable in favor of the assignee. It is gen- 
erally understood to be settled law that no court will 
take jurisdiction for the sole purpose of enforcing the 
penal consequences imposed by any other authority 
which has its own courts to enforce them. Antelope, 
10 Wheat. 6. It was held in Gelston v. Hoyt, 3 Wheat. 
246, that a State court cannot lawfully assume any 
such jurisdiction under the laws of the United States. 
In those cases where it is loosely said ‘‘ there is a con- 
current jurisdiction over certain crimes, it is only be- 
cause the same act may violate the laws of both juris- 
dictions; thus in Fox v. Ohio, 5 How. 410, it was 
held that passing counterfeit money might be thus 
punishable.” But it was never supposed that a State 
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could punish it under an act of congress, or as any thing 
but a State offense. We have refused to enforce the 
penalties of foreign usury laws, not avoiding the con- 
tract, although, if the contract was absolutely void 
when made, it would not be held valid anywhere. Col- 
ins Iron Co. v. Buckham, 10 Mich. 2838. And thus 
far, at least, the penalties and disabilities under the 
patent, and copyright and navigation laws, have not 
been understood to fall within the cognizance of State 
courts, although the language giving jurisdiction to 
the courts of the United States is no more exclusive 
than that of the bankrupt law. Yet contracts con- 
cerning the transfer of such property are cognizable 
in all courts like other property contracts. 

We think the purpose of the present action is directly 
to aid in the administration of the estate of the bank- 
rupt, and that the bankrupt law regards these proceed- 
ings as a part of the cause which should be within the 
control of the courts having jurisdiction under the 
statute. Ifa State court should affirm the title of the 
defendant, and deny the claim of the assignee, there is 
no appellate resort,except to the United States supreme 
court. If we have jurisdiction our judgment must be 
valid till reversed. But it can hardly be supposed that 
it was designed that summary proceedings should be 
subject to such long delays, and that the settlement of 
the estate should be retarded by resort to courts of 
another jurisdiction. 

The inconvenience of such a course has, we think, a 
decided bearing upon the construction which the stat- 
ute itself requires. If this bill had been filed by 
defendant to quiet title against the assignee in bank- 
ruptey pending bankrupt proceedings, the want of 
jurisdiction could not be disputed. 

The conditions on which State courts can, in the 
absence of any distinct restrictions, exercise concurrent 
jurisdiction with courts of the Union have never been 
clearly defined and perhaps cannot be. So far as any 
general doctrine is laid down it seems to indicate that 
State courts anywhere, nat otherwise restricted, exer- 
cise jurisdiction over cases where they might have done 
so independent of the constitution and laws of the 
United States, but that they can exercise no new 
powers wholly dependent on and conferred by statutes 
of the United States. 1 Kent’s Com. 397. Or, as well 
expressed by the supreme court of Massachusetts, ‘‘ the 
jurisdiction is in such case exercised, not upon the © 
ground of a judicial authority conferred as such by a 
law of the United States, but as the ordinary jurisdic- 
tion of the State court acting indeed, in the particular 
case, upon legal rights which may have been created or 
materially affected by the legislation of congress. 
Ward v. Jenkins, 10 Wall. 588. This case also distin- 
guishes between the right to sue upon contracts, and 
other rights in common law form, and the right to 
enforce statutory penalties and disabilities, which it 
holds, not within State authority, and cites cases on the 
subject. 

We do not deem it necessary to consider for the pur- 
poses of this case to what extent assignees may sue at 
law, on the same footing and with the same rights as 
private persons, to recover upon contracts or legal lia- 
bilities, or in equity to enforce such liens and obliga- 
tions as involve the same kind of interests. No such 
difficulties would arise at law as may arise in equity, 
and it may be there are classes of equitable proceed- 
ings which could raise no complication. The present 
case is one where no cause for equitable interference 
could exist in this State in favor of private parties 
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upon the facts alleged. No creditor who has not 


obtained a lien ora judgment, and who has not, in 
seeking to enforce that lien or judgment in the ordi- 
nary way, found it necessary to assail the conveyance 
of his debtor’s property as fraudulent can complain of 
it, and a transfer for a valuable consideration, and in 
good faith, though made by a person known to be 
insolvent, would not in the absence of a bankrupt law 
be necessarily void as against any one, as it would not 
necessarily impair the rights of creditors. Our laws 
have never prohibited honestly made preference. The 
rights of assignees under the bankrupt law rest largely 
on new and purely statutory grounds. And whena 
sufficient power exists in the courts of the United 
States, not only to enforce those rights, but to do it 
more conveniently and effectually in connection with 
the administration of the whole estate, there is no 
necessity and we think no propriety that we enlarge 
our jurisdiction to interfere directly in matters beyond 
our full control. The peculiar advantages of equity 
jurisdiction depend almost entirely on the power of 
courts of equity, by a complete control over the mat- 
ters in controversy directly or by personal coercion of 
the parties. The rule is almost universal that no 
interference will be exercised, unless the complete 
power exists to compel justice to be done throughout. 
Specific performance, which is one of the commonest 
forms of relief, will seldom be granted where there is 
not a mutual liability to the jurisdiction, or where the 
court has not the means of seeing that its decree shall 
be carried out. It will not entertain a bill where it 
could not obtain the means of enforcing a cross-bill, if 
one should become proper so as to compel both parties 
to do equity in maintaining jurisdiction in favor of 
a foreign State. In re U.S. of America v. Wagner, L. R. 
2 Ch. App. 582. The English courts of chancery main- 
tained the jurisdiction with the express assertion, that 
in case a cross-bill should be filed proceedings should 
be stayed until the complainant in the original bill 
should submit to it, and in U. S. of America v. McRal, 
L. R., 3 Ch. App.78, the principle was further recognized 
that equities connected with the matters in contro- 
versy were entitled to be enforced. This doctrine is 
elementary, and is incident to equity jurisdiction. 

In all controversies concerning conveyances alleged 
to have been made in fraud of creditors, it is compe- 
tent and generally necessary to inquire into considera- 
tions and notice; and under the rule in this State 
there may be many cases where purchasers not enti- 
tled to hold the entire title may be protected in their 
partial payments and authorized to demand repayment 
of moneys and cancellation of securities, and in some 
cases to ask a reconveyance of property or re-assign- 
ment of obligations. There may also be a right to an 
accounting. 

There certainly can be no jurisdiction in a State 
court to deal with a fund in bankruptcy, and direct 
the course tu be taken by the assignee, and the 
assignee would have no power, in some cases at least, 
to submit himself to such a jurisdiction. There are 
some arrangements which he can make with the leave 
of the bankrupt court, but not without. His powers 
and duties, as prescribed by the bankrupt law, would 
not permit any but the courts taking jurisdiction 
under the statutes to adjust all the equities by com- 
pulsion. 

This, we think, is a conclusive objection to enter- 
taining jurisdiction in such suits as the present, if the 
jurisdiction could properly be said to exist; but it 
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would be a misnomer to speak of such a jurisdiction 


as existing and yet not plenary. 

The constitution of our courts of equity gives them 
no such hampered powers, and it would not be pro- 
motive of justice if these limited powers had been 
given. They could not disregard the bankrupt law 
without violating their legal duty, and they have not 
the means of controlling proceedings under it which 
are necessary to prevent injustice otherwise resulting 
from the application of single clauses or the separation 
of transactions, where all need to be administered by 
one set of tribunals. 

We think the court below erred in granting a decree 
and that the decree should be reversed with costs of 
both courts, and the bill dismissed without prejudice 
to such other proceedings as complainant may be 
advised tu pursue. 

(Signed) J. V. CAMPBELL, 
T. M. Cooxzy, 
I. P. CHRISTIANOY, 
B. F. GRAVEs. 
November, 1872. 





e TRIBUTE TO JUDGE NELSON, 


BY THE BENCH AND THE BAR OF THE STATE OF NEW 
YORK. 

During the session of the court of appeals on Tuesday, 
the Hon. John V. L. Pruyn submitted the draft of a 
letter to Judge Nelson, the late senior associate justice 
of the United States supreme court, expressive of the 
sentiments of the legal profession of the State in view 
of his retirement to private life. Aftera brief state- 
ment of the circumstances attending Judge Nelson’s 
retirement from a position so long and honorably occu- 
pied, Mr. Pruyn read the proposed tribute, and moved 
that it be adopted by the court, signed by all the 
judges in open session, and entered at length upon the 
minutes. 

This motion was granted by the court, and the chief 
justice expressed the cordial concurrence of himself 
and his associates in the warm expressions of regard 
contained in the letter and in the remarks of the mover. 

The signatures of all the judges were then affixed in 
open court, and a committee, consisting of John V. L. 
Pruyn, Wm. M. Evarts and Dudley Burwell, was ap- 
pointed to present the tribute to Judge Nelson, after 
the signatures of the commission of appeals, the judges 
of the supreme and superior courts, and of the bar of 
the State, shall have been secured, as far as practicable. 

The following is a copy of the letter, which has been 
beautifully engrossed and bound in an elegant quarto 
volume: 


To the Hon. Samuel Nelson, late Senior Associate Jus- 
tice of the Supreme Court of the United States: 

Srr—Your professional brethren of the bench and 
of the bar of the State of New York, beg leave, on 
your retirement, after nearly fifty years of service in 
the courts of your native State and of the United 
States, to express to you their warm regard for your 
personal character, and their sense of the integrity, 
the learning, the usefulness and the dignity which 
have marked your entire judicial life. During this 
long period you have been called upon to take part in 
the decision of points of great interest and delicacy in 
international law, and in settling questions of profound 
importance in our constitutional jurisprudence, many 
of them under anomalous and exciting circumstances. 
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To these we may add your patient and well-directed ‘the event. Opinions by Potter, Miller and Parker.— 


industry in expounding our patent laws, in passing 
upon questions of personal rights, and in disposing of 
the great mass of litigations growing out of commer- 
cial and business transactions, which uniformly pressed 
upon you for judicial determination. In the dis- 
charge of these duties, you have at all times enjoyed 
the confidence of your professional brethren, of the 
litigants who were before you, and of the public, to an 
extent never exceeded by any judge who has presided 
in a court in which our language was spoken, or in 
which the great principles of constitutional liberty 
were respected and enforced. 

You have illustrated by your example that careful 
and discriminating judicial labor, unswerving integ- 
rity, and learning joined to common sense, the con- 
ceded qualities of a great judge, thoroughly harmonize 
with courtesy and kindness to the members of the bar, 
and with fearlessness and firmness in the discharge of 
duty. How much you have thus made the practice of 
the courts in which you have presided an agreeable 
duty is impressed upon many grateful memories, and 
it is gratifying to feel assured that, after we all shall 
have passed away, history will preserve in its strongest 
colors the record of your judicial labors, and will 
pronounce its “‘ well done” in the warmest terms of 
approval. 

Our best wishes are with you in the retirement you 
have chosen, and our prayer to the Final Judge of all 
is, that your future days may be as peaceful ond happy 
as your past life has been useful and honorable. 

We are your brethren and friends. 


January, 1873. 
———_— > 


SUPREME COURT DECISIONS. 
THIRD DEPARTMENT. 

The following decisions were announced on 23d ult. : 

John Harding v. The People— Judgment and con- 
viction reversed, and new trial ordered in Essex county 
sessions. Opinion by Miller.—— Margaret Campbell v. 
Michael Tate, impleaded, etc.— New trial denied and 
judgment ordered for plaintiff on verdict, with custs. 
Opinion by Miller. Potter, J., expressed no opinion. 
— Carlton Rice v. Evan T. Davis— Judgment ap- 
proved with costs. Opinion by Miller.—— Daniel A. 
Stewart v. Levi Willard— Judgment of county court 
affirmed with costs. Opinion by Miller.—— Archibald 
8. Green v. Abijah C. Disbrow — Judgment reversed 
and new trial granted, unless plaintiff consents to 
reduce the amount of damages to $837.62, with interest 
from June 23, 1862, to date of report, in which case 
judgment is affirmed for the last-mentioned sum and 
interest, without cost of appeal to either party. Opin- 
ion by Miller.—— Matthew H. Livingston v. John W. 
Pettigrew et al., exrs.— Judgment affirmed with costs. 
Opinion by Miller.— The Whitehall Railroad Com- 
pany v. Michael Myers — Judgment reversed and new 
trial granted, with costs to abide the event. Opinion 
by Miller.——Helen A. Hendrickson et al. v. Jane 
Hendrickson, impleaded, etc.—Order affirmed, with 
$10 costs. —— Melville Griggs, supervisor, etc., v. 
Arthur I. Griggs et al., commissioners, etc.— Judgment 
affirmed, with costs. Opinion by Potter.—— Stephen 
D. Atwater v. Asher D. Atkinson — New trial denied 
and judgment ordered for defendant upon nonsuit 
with costs. Opinions by Potter, Parker and Miller 
Potter, J., dissenting. —— Merrick Ogden v. Rufus 
Jennings et al.— New trial granted, with costs to abide 





Eugene Soumet v. The National Express Company — 
Judgment reversed and new trial granted, with costs 
to abide the event. Opinion by Potter.— Louis Bills 
v. The New York Central Railroad Company — New 
trial denied and judgment ordered for plaintiff upon 
verdict, with costs. Opinion by Potter. —— William 
Welch v. The N. Y. C. R. R. Co.— New trial denied 
and judgment ordered for plaintiff upon verdict, with 
costs. Opinions by Potter, Miller and Parker. Potter, 
J., dissenting. —— Avrill N. Grippen et al., admrs., eto, 
vw. The N. Y. C. R. R. Co.—Judgment and order 
affirmed, with costs. Opinions by Parker and Potter. 
Potter, J., dissenting.—— George Hall v. John M. 
Peck — Judgment reversed and new trial granted, 
with costs to abide the event, unless plaintiff consents 
to reduce the amount of judgment to $46.97, etc. 
Opinion by Parker.——The People ex rel. George 
Schwartz et al. v. The City of Albany — Proceedings 
reversed with costs. Opinion by Parker.—— Gilbert 
Sanford v. Charles K. Green — New trial granted, with 
costs to abide the event. Opinion by Parker.——Jacob 
Jacobs v. Josiah Boyle—Judgment affirmed with 
costs. Opinion by Parker.—— Anson G. Gardner v. 
The Same — The same order.—— Sarah Ehle v. Philip 
Shiers— Order of county court modified so as to direct 
that $11.57 be deducted from the execution, without 
cost of motion or of appeal to either party.— Jane 
A. Van Veghten v. Gardner Holland et al.— Order 
affirmed, with $10 costs.—— Calvin L. Hathaway v. 
Isaac F. Quimby — Default opened.—— Ann F. Parsell 
v. Russell L. Otis— Motion to dismiss appeal denied. 
—— Benjamin 8S. Nicholls v. The Kingdom Iron Ore 
Company of Lake Champlain—Judgment affirmed 
with costs.—— Isaac W. Brown, adm’r, etc., et al. v. 
The New York Central Railroad Company — Judgment 
for defendant, with costs.—— The People ex rel. 
Thomas A. Weed v. Luke Dodge — Proceedings affirmed 
with costs.—— Hester Griffin v. Andrew Taylor— Judg- 
ment affirmed with costs.—-In the matter of the 
acquisition of land of the P. & E. R. R. Co., from 
Francis Palmer and wife, claimants — Appeal dismissed 
and writ of error quashed, with $10 costs.—— The 
City of Cohoes v. Gabriel M. Cropsey.—— John Tilley 
v. Lucinda Francis, adm’x, etc.— Judgment affirmed 
with costs. —— Meyer Sawter v. Judson C. Finn et al. 
— Cause stricken from calendar, and appeal dismissed 
with costs. —— Jacob M. Deyoe v. Edmund C. Deyoe — 
Motion denied, provided the appellant pay #10 costs to 
the respondent, otherwise motion granted with $10 
costs.—— In the matter of John C. Van Epps for leave 
to sue, etc.— Order of special term affirmed, with $10 
costs. American Life and Trust Company v. H. V. 
D. Van Epps — The same order.—— Town of Lewis r. 
Wm. E. Marshall — Judgment reversed and anew trial 
granted, with costs to abide the event. Opinion by 
Miller, J.—John K. Pixley v. Henry Howe — Judg- 
ment affirmed with costs.——William MoGrath v. John 
H. Clark —Judgment affirmed with costs. Memoran- 
dum.— Andrew Smith v. James Snell — Judgment 
affirmed with costs.— Elijah D. Goodrich v. Henry 
H. Stevens — Judgment affirmed with costs. Opinion 
by Miller, J.— Cordelia M. Stewart v. Moses Petrie 
—Judgment affirmed with costs.——David McMaster v. 
The President and Directors of the Insurance Com- 
pany of North America—Judgment affirmed with 
costs. Memorandum by Parker, J.— Laurence Lang 
v. Tobias New —Judgment affirmed with costs.—— 
John H. Reynolds, ex'r, v. Jeremiah J. Austin and 
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others— Order affirmed, with $10 costs of appeal.— | this judicial department, a printed copy of the eighty- 


William Townsend v. The New York Central and 
Hudson River Railroad Company —Judgment and 
order affirmed with costs.—— Humphrey Jewell v. 
Edward Van Steenburgh et al.— New trial denied and 
judgment ordered for plaintiff on verdict, with costs. 
—Levella Scott v. Daniel Stevenson ~ Judgment 
reversed and new trial granted, with costs to abide the 
event. Memorandum.——Samuel B. Willey v. Ira 
Shaver et al.— Judgment and order affirmed, with 
costs of appeal. Opinion by Miller, J.— The Same 
v. The Same — Appeal from order refusing costs 
to plaintiff. Dismissed with $10 costs.—-John L. 
Sloat v. Jesse C. Hansee— New trial denied and 
judgment on verdict for plaintiff, with costs.—— 
John U. Davis v. Simon L. Westbrook — Judgment 
affirmed with costs. Opinion by Miller, J.—— Benja- 
min Tillson, Jr., v. Jonah Terwilliger et al.— New trial 
denied and judgment for plaintiff on verdict.—— Na- 
than Johnson v. John Dodd— Judgment and order 
affirmed with costs. Memorandum by Parker.—— The 
People ex rel. The B. & A. Railroad Co. v. Joseph 
McGiffert and others, assessors of the town of Green- 
port.—— The same v. Franklin H. Snyder and others, 
assessors of the town of Ghent.—— The same v. John 
W. Peterson and others, assessors of the town of Kin- 
derhook.—— The People ex rel. The B. & A. R. R. Co. 
v. Milton H. Haywood and others, assessors of the 
town of Chatham.—— The same v. Ezra Hoyt and 
others, assessors of the town of Schodack.—— The same 
v. Peter 8S. Berger and others, assessors of the city of 
Hudson.—— The same v. Henry B. Hatth and others, 
assessors of the town of Canaan—Order of special term 
reversed, and motion to supersede granted with $10 
costs of motion and $10 costs of appeal. John Hard- 
ing v. The People — Motion to amend record granted. 
— Horace N. Humiston, game constable, v. George 
Linderburg — Judgment of county court affirmed with 
costs. Memorandum. ——James C. Coleman v. The 
First National Bank of Elmira—New trial denied and 
judgment ordered for plaintiff on verdict, with costs. 
Memorandum.—— George Henderson v. The People — 
Judgment and conviction affirmed.—— The Glens Falls 
Ins. Co. v. George A. Fercelleirs et al.— Judgment 
affirmed with costs, and leave to apply for costs out of 
fund.—— E. W. Hayden v. Wells Crank —Judgment 
of county court reversed. William Griffin v. Thos. 
Mitchell et al— Appeal dismissed without costs to 
either party. 

Cases heard by Miller and Parker: 

The People v. The President, Directors, ete., of the 
Mohawk Bridge Co.— Conviction reversed and new 
trial granted — Memorandum by Parker. —— Martha 
M. Turner, adm’x, v. Lemuel B. Treadway et al.— 
Judgment affirmed with costs. Opinion by Miller.—— 
Aminda Ellis v. James M. Andrews et al.— Order 
affirmed with $10 costs.—— Peter B. Yates v. Joseph 
Y. Van De Bogart et al.— Judgment reversed and new 
trial granted with costs to abide the event. Opinion 
by Parker. 

Cases heard before Potter, Parker and Daniels: 

Charles E. Bixby v. James Warden —Re-argument 
ordered. 

Ordered, That attorneys who desire that their causes 
be placed upon the day calendar give notice to the 
clerk to that effect upon the first day of the sitting of 
the general term. 

Ordered, That the clerk be directed to serve, by mail, 
upon the county treasurersin each of the counties of 


third rule of the supreme court, requiring county 
treasurers to report a statement of their accounts of 
the funds and securities under their control deposited 
with them by the order of the court. 


FourtTH DEPARTMENT. 


The following decisions were announced by the Gen- 
eral Term, Fourth Department, on the 24th ult. : 

The Howe Machine Co. v. Wm. L. Gifford —Order 
affirmed with $10 costs. Opinion by Mullin, P. J.— 
The People ex rel. Davis v. Hill et al., com’rs — Motion 
to quash certiorari denied without costs.—— Reed v. 
Williams — Motion to set aside default granted on pay- 
ment of costs of the term.—The People ex rel. Dun- 
kirk, etc., Railroad Co. v. Parkhurst, supv’r of town of 
Stockton — Judgment ordered that peremptory man- 
damus issue in conformity to the alternative writ.—— 
Farquharson v. Smith et al.— Order of special term re- 
versed with $10 costs, defendants’ attorney to accept 
amended complaint.—— Raynor v. Greenway — Order 
of special term reversed with $10 costs —— Barron v. 
Boyd — Order of special term reversed with $10 costs. 
Plaintiff ordered to file bond as security for costs in 
penalty of $250.—— Overseers of Poor of town of Ly- 
sander v. Wilson— Order of general sessions of Onon- 
daga affirmed.—— Syracuse Northern Railroad Co. v. 
Webb and fourteen other defendants — Order of special 
term modified by directing new appraisal, with $10 
costs to defendants in one case only.—— Wilder et al. 
». Boynton — Order of special term affirmed with $10 
costs.— Bissel v. New York Central and Hudson 
River Railroad Company —So much of special term 
order as sets aside judgment affirmed with $10 costs. 
— People ex rel. Flanders et al. v. Commissioners to 
drain lands in Niagara county — Motion to quash cer- 
tiorari denied, without prejudice to respondents’ right 
to apply at special term.—— In the matter of the appli- 
cation of Alfred Morton to be restored to practice as 
an attorney — Application granted. —— Wadsworth, 
ex., etc., appl’t v. Adair et al., resp’ts — Order affirmed. 
— Tiffany v. Farr — Leave granted to plaintiff to ap- 
peal to the court of appeals.—— Gansevoort v. Barron 
— Order of special term affirmed with $10 costs.—— 
Haskin, adm’r, etc. v. N. Y. C. & H. R. R. R. Co.— 
New trial denied and judgment ordered for defendant. 
Opinion by Mullin, P. J.—— Norton v. Edgar— New 
trial ordered, costs to abide event. Opinion by Mullin, 
P. J.—McCaffrey, appl’t, v. Hickey et al., resp’ts 
—Judgment affirmed with costs to respondent. 
Opinion by Mullin, P. J., Smith, J., does not sit.—— 
Robinson v. N. Y. C. & H. R.R. R. Co.— Ver- 
dict set aside, and new trial ordered, costs to abide 
event. Opinion by Mullin, P. J. —— Pendleton, 
resp’t, v. Hughes et al., appl’ts.— Judgment affirmed 
with costs to resp’t. Opinion by Mullin, P. J.— 
Dowley, resp’t, v. Brown, appl’t. Same resp’t v. Fox, 
appl’t— Judgments reversed and new trial ordered, 
costs to abide the event, and new referee to be 
appointed. Opinion by Mullin, P. J.—— The Excelsior 
Insurance Company et al. v. The Royal Insurance 
Company of Liverpool— New trial granted unless 
plaintiffs stipulate to reduce the verdict one-half. If 
the stipulation is given a new trial is denied and judg- 
ment ordered for the sum to which verdict is reduced. 
Opinion by Mullin, P. J. —— Bridges, appl’t v. Pierson, 
resp’t — Judgment affirmed. Opinion by Mullin, P. J. 
—— Leonard, respond’t v. Garrison, appl't — Order of 





county court affirmed. Opinion by Mullin, P. J.— 
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Howard et al. resp’t v. Norton, app’lt — Judgment | constituted the assessment roll of the town of Gorham 


reversed and new trial ordered, costs to abide event. 


costs to be paid by appellant. Opinion by Mullin, P. 
J.—P. O. Day, resp’t, v. The Board of Supervisors 
of Erie, app’lt — Judgment affirmed. Opinion at spe- 
cial term adopted.— McArthur, guardian, etc., resp’t, 
v. Robinson, app’lt —Judgment affirmed. Opinion by 
Mullin, P. J.— Storberd, resp't, v. Barrows, app’lt 
— Case ordered to third department.—— Kidd et al., 
resp’ts, v. Conway, impl’d, app’lt— Order affirmed 
with leave to defendant to answer in 20 days on pay- 
ment of costs of demurrer and of appeal. Opinion by 
Mullin, P. J.——Tryon, resp’t, v. Baker, app’lt — Judg- 
ment affirmed. Opinion by Mullin, P. J.— Part- 
ridge, app’lt, v. Stokes et al., resp’ts — Judgment 
reversed and new trial ordered, costs to abide event. 
Opinion by Mullin, P. J.— Fisher et al., resp’ts, v. 
Abeel, app’lt —Same judgment. Opinion by same.—— 
Sears, resp’t, v. N. Y. C. & H. R. R. R. Co.— Judgment 
affirmed. Opinion by Mullin, P. J.— Magoverny} 
resp’t, v. Staples et al., app’lts— Judgment reversed 
and new trial ordered, costs to abide event. Opinion 
by Mullin, P. J.— Hills, app’lt, v. Grandin et al.. 
resp’ts — Judgment affirmed with costs. Opinion by 
Mullin, P. J.— Adams v. Board of Supervisors of 
Oswego Co.— New trial denied, and judgment of non- 
suit ordered for defendants. Opinion by Mullin, P. 
J.— Merrill et al., app’lts, v. Green et al., resp’ts — 
Judgment affirmed. Opinion by Mullin, P. J.— 
Garfield, resp’t, v. Kirk, app’lt— Judgment reversed 
and new trial ordered, costs to abide event, and new 
referee to be substituted. Opinion by Mullin, P. J. 
—— Timmons, resp’t, v. Nelson, app’lt — Judgment of 
county court and of justice reversed.— Stevens et 
al., app’lts, v. Cocking, resp’t— Judgment affirmed. 
Opinion by Mullin, P. J.—— Wiltse, resp’t, v. Morrell, 
app’lt—Judgment affirmed. Opinion by Mullin, 
P. J.—Crandon, pl’ff in error, v. The People, 
def’ts in error—Conviction reversed and prisoner 
discharged.——Comstock et al., resp’ts v. White, 
app’lt — Judgment affirmed .—lIves, resp’t, v. Crane, 
appl’t —Judgment affirmed with costs.— Darling, 
resp’t, v. Yehle, appl’t —Judgments of county court 
and of justice reversed. Grossman, appl’t, v. Fargo, 
pres’t, resp’t—Judgment reversed and new trial 
ordered, costs to abide event. New referee to be 
appointed.—— Mickles, appl’t, v. Williams, resp’t 
— Judgment affirmed.—— Holmes et al. v. Hubbard et 
al.— Motion for new trial denied and judgment of 
nonsuit ordered.—- Cleghorn, resp’t, v. N. Y.C. & H. 
R. R. R. Co., appl’t —Judgment affirmed.—— Second 
National Bank of Oswego, resp’t, v. Poucher et al., 
appl’ts— Judgment affirmed.—— Pratt et al., resp’ts, 
v. Candee et al., appl’ts—Judgment affirmed.— 
Fulmer, resp’t, v. The Westchester Fire Insurance Co., 
appl’t —Judgment affirmed.—— Beach v. Reynolds, 
etc.— Order appealed from reversed as to the defend- 
ant Reynolds, and motion denied, with $10 costs of 
appeal to be paid by petitioner Hewitt personally. 
Opinion by Talcott, J.—— People ex rel. Cobb et al. v. 
Smith, county judge — Determination of county judge 
affirmed, with costs to the defendant. On the opinion 
of the county judge.—— People ex rel. Green et al. v. 
Smith, late county judge— Determination of county 
judge reversed and proceedings remanded, to be con- 
tinued before the present county judge of Ontario 
county, with instructions to receive proofs as to what 





last preceding the presentation of the petition to the 
county judge, and to determine according to law upon 
the proofs already taken, and such additional proofs 
as may be offered, whether according to such roll the 
petitioners constitute a majority of the tax payers and 
represent a majority of the taxable property of said 
town. Opinion by Talcott, J.— Jarvis, adm’x, etc., 
v. Jarvis—Judgment reversed, new trial ordered, 
costs to abide the event, and that a new referee be 
appointed. Opinion by Talcott, J.— Shellington v. 
Howland — Judgment affirmed on condition that plain- 
tiff stipulate to reduce the verdict to $200, with interest 
from February 1, 1870; otherwise new trial ordered, 
costs to abide event. Opinion by Talcott, J.—— Petti- 
bone, by guardian, v. Simpson — Judgment affirmed. 
Opinion by Talcott, J.— Armstrong v. N. Y. C. & H. 
R. R. R. Co.— Judgment and order affirmed. Opinion 
by Talcott, J.—- Howland v. The Newark Cemetery 
Association — New trial ordered, costs to abide event. 
Opinion by Talcott, J.—Cramer v. Benton — New 
trial denied and judgment ordered for defendant on 
the verdict. Opinion by Talcott, J.— Higbee, ex’r, 
etc., v. The Guardian Mutual Life Insurance Com- 
pany — New trial denied and judgment ordered for 
plaintiff on the verdict. Opinion by Talcott, J.— 
Mullner et al. v. Same—The court declines to hear 
for want of jurisdiction. Opinion by Talcott, J.— 
—Hoff et al. v. Tobey et al.—Judgment affirmed, 
with costs of appeal to respondents. Opinion by Tal- 
cott, J.— Carlisle v. Kinne— New trial denied and 
judgment of nonsuit ordered. Opinion by Talcott, J. 
—— Miller v. Curry et al.—— Cridler v. Same defend- 
ants — Order overruling demurrer reversed and judg- 
ment ordered for plaintiff on demurrer, with leave to 
defendants to amend on payment of costs of demurrer 
and appeal. Opinion by Talcott, J.— McCoun v. N. 
Y.C. & H. R. R. R. Co.— Judgment affirmed. Opinion 
by Talcott, J.— Rogers v. King et al.—Judgment 
affirmed. Opinion by Talcott, J.—— Pierce v. Hosmer 
—Judgment affirmed. Opinion by Talcott, J.— Ab- 
bott, rec., etc., v. Blossom—Judgment reversed, new 
trial ordered, costs to abide event. Opinion by Tal- 
cott, J.— Smith v. Rowley— Judgment affirmed, with 
costs of appeal to respt. Opinion by Talcott, J.— 
Zagbaum v. Parker et al.— Judgment affirmed, with 
costs of appeal to respt. Opinion by Talcott, J.— | 
Hamilton et al. v. Wiard et al., com’rs, etc.—Judgment 
affirmed, costs of appeal to respt. On opinion of spe- 
cial term.—— Scroggs, rec’r, et al., v. Palmer—Over- 
ruling demurrer affirmed, with leave to defendant to 
answer in twenty days, on payment of costs of demur- 
rer and appeal. Opinion by Talcott, J.—— Fitzsim- 
mons et al. v. Marks et al.—Judgment affirmed. 
Opinion by Talcott, J.—— Petrie, ex’r, etc., et al. v. 
Lansing, ete.— Judgment dismissing complaint re- 
versed, and judgment ordered for plaintiffs on the 
demurrer, with costs of demurrer and appeal. Opinion 
by Talcott, J.—— The Anchor Life Ins. Co. v. Pease— 
First, second and third conclusions of law reversed— 
Judgment affirmed. Opinion by Talcott, J.—— People 
ex. rel. Crosby v. Briggs, county judge, etc. Motion 
for re-argument denied. Opinion by Talcott, J.— 
Lapham, com’r, etc., v. Rice, com’r, etc.— Motion for 
re-argument denied—Leave given to appeal to court of 
appeals. Opinion by Talcott, J—— Murphy v. Auburn 
Woolen Co.—Judgment aflirmed.—— Steele v. Corrie— 
The -court declines to hear. No appeal.—— Tucker v. 
Stephens, adm’r, etc.— Motion for re-argument denied. 
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Pope et al, appl’ts, v. Cole, ex’r, etc., resp’t — Judgment 
affirmed with costs. Opinion by Smith, J.— Bell v. 
Champlain and ano.— New trial granted, costs to abide 
event. Opinion by Smith, J.— Audas and ano. v. 
Nelson — Judgment affirmed. Opinion by Smith, J. 
— Swikshard v. Russel —Judgment reversed and new 
trial granted, costs to abideevent. Opinion by Smith, 
J.— Rogers, resp’t, v. Lynn & Griffin, appl’ts — Judg- 
ment reversed and new trial granted with costs to 
abide event. Case to go to new referee. Opinion by 
Smith, J.— Coffin and ano. v. N. Y. C. R. R. Co.— 
Judgment affirmed. Opinion by Smith, J.—  Ald- 
rich, resp’t, v. Pyatt, appl’t — Judgment reversed and 
new trial granted, costs to abide event. Opinion by 
Smith, J.— Cooley, app’t, v. Howe Machine Company, 
resp’t — Judgment affirmed. Opinion by Smith, J.—— 
Shaw, appl’t, v. Shelton, resp’t—Judgment reversed 
and new trial granted, with costs to abide event, unless 
defendant's attorney, within twenty days after notice 
of this decision, stipulate to amend the judgment by 
adding thereto the sum of $13.80 as of the date of the 
referee’s report, with interest from that date, in which 
case the judgment is affirmed. Opinion by Smith, J. 
— In the matter of the petition of John W. Grove 
for an accounting, etc. v. Osborn, adm’x, and Tracy, 
trustee, etc., appl’'t— Order of county judge appealed 
from, reversed and proceedings remitted to him for 
further prosecution, with costs of appeal. Opinion by 
Smith, J. —— Bennett v. Matthews, etc.— Judgment 
affirmed. Opinion by Smith, J.— Hewitt v. Trustees 
of the village of Geneva — Motion for new trial denied 
and judgment ordered for defendant on nonsuit, etc. 
— Clark v. Root — Motion for new trial denied. 


AMENDMENT TO GENERAL TERM RULES. 


Subdivision “8” of the general term rules of this 
department, adopted on the 8th day of June, 1870, is 
hereby amended so as to read as follows: 

8th. The clerk shall prepare at three o’clock, P. M., of 
each day, for the ensuing day, a calendar of ten causes, 


in addition to those undisposed of on the day calendar * 


of the previous day, taken from the general calendar 
made up for the term in the order in which they stand 
on said calendar. Causes not disposed of on any day 
shall be placed at the head of the calendar for the next 
day, until the whole are disposed of. 

Causes thus placed on the day calendar, if not argued 
when reached, shall go over the term, unless reserved 
by reason of sickness or other urgent reason, occurring 
after the making up of such day calendar. 

Other causes may be reserved to or set down for a 
future day in the term, by stipulation of the parties, 
filed with the clerk, but no cause shall be reserved by 
stipulation after the same has been placed on the day 
calendar. 

Causes may also be reserved when the counsel for 
either party is actually engaged, or expects to be so 
engaged in the trial or argument of a cause previously 
begun or set down, in some other court, upon the filing 
with the clerk, before said cause is put upon the day 
calendar, an affidavit to that effect, which affidavit 


shall state the time when such engagement will prob-. 


ably terminate, and when said counsel will be prepared 
to argue the cause, and the same shall be put upon the 
day calendar, upon the day so named in its proper 
order, at the foot of the day calendar; provided that 
the opposite party shall have the option to have said 
cause go over the term on the payment of costs. 

If both parties desire to submit, they may do so at 





any time during the term, by delivering the cases and 
points to the clerk, and either party may so submit his 
points when the cause is called, if the other party desire 
to argue the cause on his part. 

Reserved cases will be placed on the day calendar in 
their numerical order, but not before they shall respect- 
ively be reached in their regular order upon the 
general calendar. 

HS 


COURT OF APPEALS ABSTRACT. 


AGREEMENT. 


An agreement, in a bill of sale or transfer of personal 
property, that a portion of the purchase-money of the 
goods sold may be paid to and among the creditors of 
the vendor without a covenant or agreement on the 
part of the vendees thus to pay, creates no trust; the 
balance unpaid is a debt due the vendor, and can be 
reached by and held under an attachment against his 
property. Kelly, sheriff, etc. v. Babcock et al. Opinion 
by Peckham, J. 

COMMON CARRIER. 

A common carrier has not performed his contract as 
carrier until he has delivered or offered to deliver the 
goods to the consignee, or done what the law esteems 
equivalent to delivery. 

Where the consignee is unknown tothe carrier, a due 
effort to find him and notify him of the arrival of the 
goods is a condition precedent to the right to ware- 
house, and if a reasonable and diligent effort is not 
made the carrier is liable for the consequences of the 
neglect. What is due and reasonable effort and dili- 


gence depends upon the circumstances of each case, 


and is a question of fact for the jury. 

Where, because of neglect of the carrier to find the 
consignee, an& the consequent delay in delivery of the 
goods, they have depreciated in value, the fact that the 
consignee, after receiving notice, neglects to remove 
them ina reasonable time does not raise a question of 
concurrent negligence. 

After such notice and reasonable time the goods are 
at the risk of the owner, and the carrier is not liable 
for subsequent depreciation. The duties of carrier and 
consignee are not concurrent but in succession, that of 
the latter growing out of the performance of duty by 
the former, and their acts of negligence cannot con- 
tribute to the same injury. Finn et al. v. N. J. Steam- 
boat Co. Opinion by Allen, J. 

MECHANICS’ LIEN. 

This was a proceeding under the mechanics’ lien law. 
Defendants contracted with A to furnish materials and 
do all the carpenter work for the erection of two houses 
upon lands of defendants. A purchased all the mate- 
rials from plaintiff, who commenced furnishing them 
on or about February 18, 1869, and finished April 28, 
1869. On May 15, 1869, plaintiff served on defendants 
and the town clerk of the town where the houses were 
erected, a notice of lien upon the premises for the 
amount due, being $634.94, which notice was filed on 
the same day in the office of said town clerk. At that 
time there was due from defendants to A the sum of 
$600. 

The referee found, as conclusion of law, that the ser- 
vice of the notice and filing the same at the time with 
the town clerk, created a lien upon the premises, and 
that plaintiff was entitled to judgment for $600, with 
interest. 

Held, that the word “hereafter,” in the first line of 
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sec. 1, chap. 402, Laws of 1854, being retained in the | was responsible for the sum embezzled. That even if 


section as amended by chap. 588, Laws of 1869, applies 
to and includes all labor and materials furnished after 
the passage of the original act; that the new provision 
requiring notice to be filed in the office of the county 
clerk, took effect when the amendatory statute became 
operative, and the provision in the fourth section in 
the original act as to serving notice upon the town 
clerk, etc., having been omitted, was at that time 
repealed. 

A statute amendatory of a former one, setting forth 
the original statute as amended, retaining a portion of 
the old and omitting «a portion and incorporating 
therein new provisions, does not repeal and re-enact 
the portion retained, but such portion continues in 
force from the time of the first enactment; the por- 
tions omitted are abrogated and cease to form parts of 
the statute from the time the new act takes effect and 
the new provision becomes operative from that time. 
Moore v. Mausert etal. Opinion by Grover, J. 


MORTGAGOR AND MORTGAGEE. 


Proof of an advance of money to a mortgagee, 
coupled with proof that the one making the advance 
has possession of the mortgage, does not establish the 
fact of a purchase of the mortgage or of a pledge 
thereof as security for the advance. In the absence 
of written evidence the presumption is against 
any transfer. Bowers v. Johnson et al. Opinion by 
Grover, J. 

NEW TRIAL. 

Action for damages for injuries sustained by plaintiff 
while alighting from defendant’s car. The car started 
upon the usual signal from the conductor, while plain- 
tiff was in the act of alighting and before she was 
entirely free, her feet having reached the ground; but 
her dress being caught, she was, in consequence, 
violently thrown down and received the injury com- 
plained of. A motion was made fora nonsuit which 
was denied. 

Held, that it is not enough to justify a nonsuit that a 
court, upon a case made, might, in the exercise of its 
discretion, grant a new trial. It is only where there is 
no evidence in law which, if believed, will sustain a 
verdict that the court is called upon to nonsuit, and 
the evidence may be sufficient in law to sustain a ver- 
dict although so greatly against the apparent weight of 
evidence as to justify the granting of a new trial. Colt 
v. Sixth Ave. Railroad Co. Opinion by Allen, J. 


PRINCIPAL AND AGENT. 


Action to recover money received by defendant as 
plaintiff’s agent. Defendant was employed as ageut 
for plaintiff in New York city, under a contract by 
which he was to receive a certain sum in full for ser- 
vices, the company provided an office and the contract 
contained this clause, “‘rent of desk-room equivalent 
of clerk hire.” Defendant employed a clerk who ab- 
stracted $939.13. Defendant took a note from him upon 
which small amounts were paid. Defendant, in July, 
1867, being about to retire from the company’s service, 
rendered an account and credited himself with the 
balance of the note. In August, 1867, he took a new 
note in the company’s name and sent it to the company. 
The latter immediately returned it and notified defend- 
ant to pay the loss. Defendant claimed that the clerk 
was plaintiff’s servant, and that the July account was 
an account stated. 

Held, that the clerk was a servant of defendant who 





the July account was an account stated, it simply im- 
posed upon the plaintiff the onus of proving the charge 
erroneous, and this having been done, the right of re- 
covery was established. Massachusetts Mutual Life Ins. 
Co. v. Carpenter. Opinion by Grover, J. 


ROBBERY. 

Plaintiff was indicted and convicted of robbery in 
the first degree, for stealing certain goods and chattels 
in the possession of an infant, a little girl, aged about 
eleven years (who had been left in charge by her father 
and mother), by putting said infant in fear of some 
immediate injury to her person. 

Held, that to constitute the crime of robbery in the 
first degree, as defined by the statute (2 R. S. 677, § 55), 
it is not necessary that the one from whom or in whose 
presence the property was taken should be the actual 
owner thereof as against the robber; he is the owner 
of all goods in his possession and custody whereof he 
is robbed. Brooks v. The People. Opinion by Peck- 
ham, J. 

SALE OF PERSONAL PROPERTY — EVIDENCE. 

1. In an execut: ry contract for the purchase and sale 
of personal property, where there is no warranty, ex- 
press or implied, an acceptance by the vendee after an 
examination or after an opportunity for examination, 
in the absence of fraud, is conclusive of an assent upon 
his part that the property is of the quality contracted 
for; but where the acceptance is induced by artifice or 
fraud of the vendor, by reason of which an examina- 
tion is prevented or interfered with, the acceptance is 
not binding, as an assent to the quality and the 
vendee’s rights under the contract are unimpaired 
thereby. The Dutchess Co. v. Harding. Opinion by 
Church, Ch. J. 

2. Where a portion‘of a writing is competent evidence 
for any purpose, it is not rendered incompetent 
because it contains other statements which are inad- 


‘missible. Ib. 


SPECIFIC PERFORMANCE. 

Defendants, who were husband and wife, contracted 
to sell and convey to plaintiff certain premises in New 
York belonging to the wife, the purchase-money to be 
paid and deed delivered January 24, 1868. On the 23d 
plaintiff applied to defendants’ attorney, at whose 
office the contract was to be performed, for an exten- 
sion of time to enable him to complete searches. The 
attorney promised to send him word when the defend- 
ants arrived next day, so that he could see them about 
it. Not receiving any word, plaintiff waited until four 
o’clock P. M., and then went to the office where he 
found the husband, who informed him the wife had 
gone home and would have nothing more to do with 
it; he was also informed he could not see her that 
night. The next morning plaintiff sought the defend- 
ants at their house with the money to make the tender, 
but was told they were not at home; he thereupon 
tendered the money to the attorney at his office. This 
was on Saturday. On Monday plaintiff again sought the 
defendants but was unable to find the wife. Thereupon 
plaintiff brought suit for specific performance. 

Held, that plaintiff was not in default and was en- 
titled to judgment. A court of equity will not, any 
more than a court of law, excuse laches and gross neg- 
ligence in the assertion of aright to a specific perform- 
ance. But time is not of the essence of the contract, 
unless madé so by the terms of the contract; and, 
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therefore, although there may not, where time has not 
been made essential, be performance at the day, if the 
delay is excused, and the situation of the parties or of 
the property is not changed so that injury will result, 
and the party is reasonably vigilant, the court will 
relieve him from the consequences of the delay. A 
party may be held to a strict performance as to time, 
and put in default for non-performance ; but to do this, 
the party seeking to put the other in default must not 
only be ready and willing to perform, but he must ten- 
der performance at the time and demand performance 
from the other, and whether equity would relieve, 
would depend upon circumstances. Each case must 
be judged by its own circumstances. Hubbell v. Von 
Schening et al. Opinion by Allen, J. 
COURT OF APPEALS DECISIONS. 


The following decisions of the court of appeals were 
announced on Tuesday last: 

Judgments affirmed with costs: Cook v. The National 
Bank of Boston; Livingston v. Green; Strong v. The 
Woodward Steam Pump Manufacturing Company; 
Noxon v. Noxon. 

Judgment reversed and new trial granted, costs to 
abide event: Joslyn v. Cowell. 








Judgment reversed, with costs to the whole litigation 


to both parties to be paid from the proceeds of the 
sales of the real estate, and the proceedings remitted 
to the surrogate, with a direction to admit the will to 
probate: Rodney Gilbert v. Knox, and American Bible 
Society v. Knox. 

Ordered that remittiturs be recalled and amended so 


as to state the facts thet the orders were affirmed by. 


stipulation, pursuant to the judgment in another case 
instead of on argument: In the matters of Kaufman, 
Sherwood, Gunther, Tappan, Voorhis, Barlow and 
Hoyt to vacate assessments. 

Orders affirmed with costs: In the matter of the 
petition of Delaney to vacate assessment. People ex 
rel. Kingsland v. Palmer; Pulver v. Harris. 

Cause ordered to be put in its proper place in the 
fourth class of preferred causes, according to its date: 
Rogers v. Wheeler. 

Appeal dismissed with costs of appeal up to the time 
of making the motion and $10 costs of motion: Me- 
Anaily v. Mullen. 

Motions denied with $10 costs: Brown v. Leigh, in 
the matter of Bassford to vacate assessment; People 
ex rel. Sawyer v. The Assessors of the town of Spring- 
port. 

Motion granted with $10 costs, to be paid by the 
respondent to attorney for making the motion. Peo- 
ple ex rel. Commissioners of Highways of the town of 
Lee v. Wilson. 

“T HAVE CHOSEN for my sons, or rather they have 
chosen for themselves,’’ continued Mr. Percy, “‘ pro- 
fessions which are independent of influence, and in 
which it would be of little use to them. Patrons can 
be of little value to a lawyer or physician. No judge, 
no attorney, can push a lawyer up beyond a certain 
point; he may rise like a rocket, but he will fall like a 


stick, if he be not supported by his own inherent pow- 


ers. Where property or life is at stake, men will not 
compliment, or even be influenced by great recom- 
mendations. They will consult the best lawyer and 
the best physician, whoever he may be."’— Patronage, 
by Miss Edgeworth. 





GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS. 
Opinions FILED DECEMBER, 1872. 
RES ADJUDICATA. 


The case of Bissicks v. McKenzie, reported in 5 Alb. 
Law Jour. 173, was re-argued before this general term. 
Hon. J. F. Daly, J., gives the opinion of this general 
term, reversing the judgment of the court below, on 
the same grounds as given at page 173 for the decision 
on the former argument. 


SALE AND DELIVERY. See Conversion. 


SPECIFIC PERFORMANCE. 

Rescission of contract: time of essence of contract. — 
Prior to December 3, 1869, plaintiff’s testator and the 
defendant were owners of certain real estate and per- 
sonal property at Trenton, N. J. On that day the said 
owners entered into a contract, whereby Myers agreed 
to sell his interest (being seven-sixteenths) to the 
defendant for $55,000, to be paid as follows: $4,000 on 
the execution of the contract, $6,000 on delivery of the 
deed, and the balance, $45,000, to be secured by a bond 
and mortgage on the property and policies of insurance 
to the amount of $25,000. ‘‘The deed to be delivered 
February 1, 1870, or as soon as it may be done after the 
return of the party of the first part (Myers) from Eu- 
rope, and in case said deed is not delivered by said 
Myers at the time aforesaid, said Decllier may sell and 
dispose of the personal property upon payment of $6,000, 
in addition to the $4,000 paid this day, to said Myers or 
his agent duly authorized to receive the same.’’ Myers 
returned from Europe before February 1, 1870, and the 
second cash installment of $6,000 was paid before the 
delivery of the deed and on January 18, 1870. On the 
trial it was found as matters of fact that no such deed 
as was required by said contract was tendered the de- 
fendant, until on or about February 27, 1870, and that 
differences existed between the parties as to the form 
and character of said deed and continued as a matter 
of dispute until March 11, 1870, when defendant received 
a written notice from Myers, dated March 10, 1870, that 
he would be obliged to take steps to enforce the agree- 
ment unless defendant would accept the deed, etc. 

That defendant, under said contract, entered into 
and has ever since continued in possession of the rights 
and interests in said real and personal property, and 
that on or before March 23, 1870, he had sold and 
delivered all the personal property referred to in said 
contract to the Turkish government for $68,000, and had 
received the consideration money therefor. That this 
action was commenced March 24, 1870, by plaintiff’s 
testator, praying for an injunction restraining defend- 
ant from selling, delivering or removing said property, 
and for an accounting of the proceeds thereof. That, 
after the commencement of this action and before 
answer, to wit, on April 4, 1870, the defendant tendered 
the bond and mortgage and policies mentioned in said 
contract which Myers refused to accept. On appeal, 
held, that the court had jurisdiction of the action is 
settied by the case of Newton v. Bronson, 13 N. Y. 
587, which holds that a court of equity may enforce 
specific performance, although the lands are in another 
State, and the contract was made and to be performed 
there, if the defendant was duly served and subjected 
to jurisdiction. 

The point upon which the case turns is, whether or 
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ask for specific performance. Burgett v. Bissell, 11 
Barb. 638, cited. Myers, executrixz, etc., v. DeMier. 
Opinion by Larremore, J. 


not time was made essential to the performance of the 
contract. In order to sustain the affirmative of this 
proposition, it must appear, Ist, That time was origin- 
ally of the essence of the contract ; or 2d, That it was 
engrafted into it by subsequent notice ; or 3d, That the 
delay was so great as to constitute laches. The con- 
tract in suit specified February 1, 1870, for its perform- 
ance, but contained no other stipulation showing any 
intention to make performance on that day essential. 
By its very terms it contemplated and provided fora 
contingency, by which the deed might be delivered 
after that date. Time was not therefore originally 
of the essence of the contract. Herne v. Tenant, 13 
Ves. 287; Roberts v. Berry, 16 Beav. 31; Parkin v. 
Thorold, 16 id. 59; Leggett v. Edwards, 1 Hopk. Ch. 
630; Edgerton v. Peckham, 11 Paige, 352. 

Did it become essential by subsequent notice? This 
is a question of evidence (Levy v. Linds, 3 Mer. 81), 
and the justice has found as a conclusion of law, that, 
previous to the commencement of the action, plaintiff's 
testator gave no notice of, nor claimed any rescission 
of said contract or of any desire or intention to do 
#0. He also found that there was no such delay by or 
on the part of the defendant as called for a judgment 
of forfeiture against him. If these findings are sup- 
ported by competent evidence, the decision ought not 
to be disturbed unless it appear that gross error has 
been committed, or great injustice done. 

The plaintiff seeks a forfeiture of the contract under 
which defendant entered into possession of the premi- 
ses and upon which he has paid the sum of $10,000. 
There has been a part performance by him, and nothing 
remains to render it complete but the delivery of 
the bond and mortgage and policies called for by said 
contract. Under such circumstances it is eminently 
just that plaintiff should be held to strict proof of the 
facts that warrant a forfeiture. Did Myers give such 
a notice of his intention to rescind the contract as made 
time essential to its performance. The testimony of 
Johnson upon this point was, that previous to March 
10, 1870, he informed defendant that he (Johnson) would 
come down on the day named with all the papers ready 
to close the sale, and that if, upon that occasion, de- 
fendant wasn’t ready, it was the last time he would 
come. 

This was not a sufficient notice to rescind the con- 
tract; such intention was not expressed in it. The 
notice required must be express, distinct and un- 
equivocal. Fry on Spec. Perf., § 728, and cases there 
cited. It was held, in Reynolds v. Nelson, 6 Mad. 189, 
that where one party informed the other that non- 
payment by a day certain would be considered as 
equivalent to a refusal to perform, this did not amount 
to a notice that the contract would then be considered 
as rescinded. On March 10, 1870, Myers wrote defend- 
ant that he had been informed by Johnson that de- 
fendant declined to perform the agreement, and then 
adds, “if you do not do so at once I shall be obliged to 
take steps to enforce the agreement.”’ It will not be 
seriously contended that Myers’ expressed intention 
on March 10, 1870, to enforce the agreement, is con- 
sistent with the theory that it had been previously 
rescinded. But even if time had been made essential 
to the performance, this might be and was waived by 
the conduct of Myers. Benedict v. Lynch, 1 Johns. 
Ch. 370; More v. Smedburgh, 8- Paige, 600; affirmed, 26 
Wend. 238; King v. Wilson, 6 Beav. 124, cited. 

Myers’ letter of March 10, 1870, treated the contract 
as still subsisting, and this gave defendant a right to 


STATUTE OF FRAUDS. 


1. Agreements to answer for the debt of another.—In 

the case at bar the referee finds that the assets of the 
firm of Grieff and Semmler, upon the dissolution of 
the firm, were transferred to Semmler, subject to the 
payment of the debts of the firm. That a new firm 
was formed, consisting of the defendants Ewell and 
Semmler. That the total assets of the old firm were 
put into the new one by Semmler, subject to the pay- 
ment of the debts of the old firm, and other money 
was put in by Ewell. That Ewell and Semmler, in con- 
sideration of receiving all the assets of the late firm, 
agreed and promised to each other, at the time of the 
formation of the new partnership, to pay off all the 
debts of the old one, and that the plaintiff’s claim was 
one of these debts. On appeal from judgment in favor 
of plaintiff, held, that as far as respects the defendant 
Semmler, the promise was one to pay his own debt, 
and it is a general principle that whenever the party’s 
promise is in effect to pay his own debt, the statute 
cannot be resorted to to enable him to get rid of his 
actual obligation, and, as respects the defendant Ewell, 
there was (as is said in Leonard v. Vredenburgh, 12 
Johns. 38) a new and distinct consideration between 
him and Semmler upon which his promise to pay the 
debts of the old firm was founded, that is, the receipts 
of the assets of the old firm as a part of the capital of 
the new. These assets were in Semmler’s hands, held 
subject to the payment by him of the debts of the old 
firm, when he turned them over as a part of the capital 
of the new firm, under an agreement with Ewell that 
the new firm would pay the debts of theold. This was 
a sufficient consideration to support. the promise, and 
it was a mutual obligation entered into by the two 
members of the new firm. Ewell took these assets 
} as an addition to the capital of the firm, burdened with 
the obligation to which they had been subject in the 
hands of Semmler. This case is similar in principle to 
Livingston v. Fox, 20 N. Y. 268, and Skeltom v. Brewster, 
8 Johns. 376; aud is not within Garnsey v. Rogers, 47 
N. Y. 233, for the contract of Semmler with Ewell was 
for the benefit of the creditors of the old firm, for 
property was given up to and received by the new firm, 
which would otherwise have gone to the payment of 
the debts of these creditors, and the new arrangement 
was an engagement for their benefit. The mutual 
agreement entered into cannot be regarded in any 
other light than as intended for the benefit of the 
creditors of the old firm, and as made on a sufficient 
consideration. This being the conclusion, the agree- 
ment was not within the meaning of the statute of 
frauds. Judgment affirmed. Schindler v. Ewell. 
Opinion by Daly, C. J. 
- 2. 1b.—The promise upon which the plaintiffs rely, 
and which was adjudged to have been proved, was not 
within the statute. It was made by Ewell with the 
debtor, his copartner, and codefendant, to pay the 
debt owing by the latter to his creditor, the plaintiffs, 
and it is, therefore, within the class of excepted cases. 
Tb. Opinion by Larremore, J. 

8. Ib. —Dissenting opinion.— The judgment should 
be reversed, for the reason that the agreement was 
made without consideration, and was a mere naked 
contract te pay the debt of a third party. The mere 





‘contribution to the firm by Semmler, of his stock, was 
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not a delivery of property by him to Ewell, out of 
which the latter was to satisfy the plaintiff ’s debt, so 
as to bring the case within the spirit of Lawrence v. 
Fow, 20N. Y. 268, and similar cases, but was property 
put into the copartnership pursuant to the copartner- 
ship agreement, and for copartnership purposes. 
This property was liable to division with the other 
assets on dissolution, and a share of it to be returned 
toSemmler. It was not an irrevocable conveyance to 
Ewell for the purpose of paying the old creditors, and 
the promise of the latter is not to be distinguished in 
principle from that discussed in Garnsey v. Rogers, 47 
N. Y. 233. Ib. Opinion by J. F. Daly, J. 
TRUSTEES. See Defenses. 


SUPREME COURT. 


First DEPARTMENT — DECEMBER, 1872. 
ACCORD AND SATISFACTION. 

An appeal from judgment in favor of plaintiffs. This 
action was brought to recover a balance of account due 
from defendant to one Barstow, under assignments of 
Barstow to plaintiffs. It was proven in the case with- 
out objection, that at a meeting of the church in Jan- 
uary, 1865, when Barstow was present, the pastor, Mr. 
Blanchard, stated that he was authorized by Barstow, 
to state to the society that there was a large deficiency 
in its revenues; that his accounts were not made up 
and he could not state the precise amount, but that if 
$2,300 was raised, he, Barstow, would accept it in full 
settlement of his accounts against the church. This 


sum was raised and paid to Barstow within a short. 


time. On appeal: 
Held, that this was a good accord and satisfaction 


upon two grounds. First. This was an agreement 
between Barstow and the members of the church, not 
otherwise personally liable, who paid that sum for the 


satisfaction of his demand against the church; and. 


Second. The demand being uncertain as to amount, as 
was conceded by Barstow, by admitting that he could 
not state the amount at that time ; the payment of $2,300 
on behalf of defendant, under an agreement that it 
should be received in satisfaction, operated as a full 
and final release of his demand. This defense was not 
set up in the answer, and the referee refused to find the 
fact for that reason. As the evidence was before him 
however, he was to decide the case accordingly. The 
pleadings must be deemed to have been amended so as 
to include this evidence. Judgment reversed. Brett 
v. The First Universalist Society of Brooklyn. Opinion 
oy Leonard, J. 

2. Pleading : appointment of receiver: cases reviewed. 
— The omission to plead the appointment of a receiver 
of Barstow prior to the assignment by him to plaintiffs 
of the demand in suit, warrants the exclusion of 
evidence of the proceedings supplementary to the 
execution, and the appointment of a receiver. The 
ownership of the demands in suit by the receiver 


should have been affirmatively stated. This evidence } 


cannot be introduced to sustain a denial that the 
demand had been assigned to the plaintiffs, and that 
they were the owners. Perhaps evidence tending to 
show that the assignment of Barstow was without 
consideration, or that he had made no valid transfer 
thereof, was admissible under the denial, but not the 
ownership of the demand by a third party. Savage v. 
The Corn Ex. Ins. Co., 4 Bos. 2; Sealey v., Engle, 17 
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Barb. 530, cited. This last case was reversed in 13 N. 
Y. 542, but on a different point, and is authority on 
this subject, as it is not referred to or mentioned as a 
ground for reversal. Though there is some diversity 
of opinion upon this question, the rule now stated is 
the better one, in pleading, in practice. Ib. 

Also see Conversion and Payment. 


ATTACHMENT. See Conversion. 
BANKING. 

1. Principal and agent: “‘ Clearing House.”— The 
plaintiffs were not members of ‘the “‘ Clearing House ’”’ 
in the city of New York, but made their exchanges with 
other banks through the Manufacturers’ Bank. The 
latter bank received the checks deposited with them by 
the plaintiffs, and passed them to plaintiffs’ credit. 
The account was kept in the usual mode in which 
accounts are kept between a bank and its customers. 
Held, that there is nothing in the nature of the dealings 
of plaintiff and the Manufacturers’ Bank to take them 
out of the general rule; that money or checks paid into 
bank cease to belong to the person paying them in, and 
become the property of the bank. But if the Manu- 
facturers’ Bank acted as agents merely, and acted with- 
out actual authority in refunding the amounts of certain 
forged checks in question in this case to the defend- 
ants, that fact would create no right of action against 
the defendants in favor of the plaintiffs, but would, at 
most, render the Manufacturers’ Bank liable to the 
plaintiffs. As between defendants and the Manufac- 
turers’ Bank, the latter, from the nature of the deal- 
ings and under the rules of the Clearing House, could 
be treated as principals only. Stuyvesant Bank v. 
National Mechanics’ Banking Association. Opinion by 
Gilbert, J. Also, see opinion of Leonard, J.,in same 
case, 6 Albany Law Journal, p. 387. 


CASES REVIEWED. See Accord and Satisfaction, 
Fraudulent Representation and Life Insurance. 
CLEARING HOUSE. See Banking. 
COMPROMISE. See Payment. 

CONSIGNOR AND CONSIGNEE. 

1. Payment by acceptances: advances made by con- 
signor: lien for over advances : an appeal from judgment 
in favor of defendants. — The defendants advanced 
their acceptances on the consideration of the consign- 
ments of the goods of Rodman & Sons, the plaintiffs’ 
assignors. They were valid obligations, having a full 
consideration. The contract under which the defend- 
ants received the goods made them liable for the pro- 
ceeds of the sales to be made by them, whether the 
price for which they sold should be realized or not. If 
the advances of the defendants exceeded the proceeds 
of the sales, the consignors were liable to repay the 
excess. For some unexplained reason, the advances of 
the defendants exceeded the market value of the goods 
consigned, and the consignors gave their acceptances 
to the defendants for a large sum to cover such exces- 
sive advances. The consignors did not seek to-return 
the advances made by the defendants, and reclaim 
their goods; but the goods remained in the hands of 
the defendants long after the failure of the consignors, 
and also of the defendants, the consignees. The plain- 
tiff made no offer to account for the proceeds of the 
defendants’ acceptances, which the consignors received 
and used for their own purposes, passing them to third 
parties, in whose possession, after maturity and pro- 
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test, the defendants found them. Held, that the 
defendants had no means of rescinding the contract 
under which they received the consignment of the 
goods, and made the advance of their acceptances 
without the consent of the consignors. 

The defendants realized the full market value of the 
goods consigned to them, and have fully accounted for 
that sum according to their contract. It is of no 
consequence what kind of payment the defendants 
received. They performed their engagement, with 
their consignors, as they were bound to do for the com- 
mission agreed to be paid. 

If we lay aside the contract, and refer to the natural 
equities between the parties, there is quite as clear a 
right for the defendants to demand that the consignors 
account for the proceeds of the acceptances received by 
them, as for the defendants to account for the profit 
made by paying their acceptances for less than their 
face. Those are advantages which each have received 
with which the other has no concern. If the consignors 
realized the face of the acceptances, as presumptively 
they have, they have sustained no injury, whatever 
may be the price at which the defendants have com- 
promised their liability as acceptors. To illustrate the 
subject, let it be assumed that the defendants sold the 
goods to third parties who held none of the accept- 
ances in question, and received payment therefor in 
cash. Could it be pretended that the consignors had 
any claim, arising out of the subsequent compromise of 
these acceptances by the defendants? 

I vegard the settlement of the acceptances of the 
defendants as their own transaction purely. They 
were not acting in this settlement, as the agent or fac- 
tor of the consignors, nor in their behalf. All that 
they could claim was the proceeds of their goods, less 
the commissions, and charges agreed to be paid. 

As to the acceptances of Rodman & Swns, those 
were to cover over-advances. There can be no doubt, 
that the defendants would have had a lien for such 
over-advances upon the goods of the consignors, in 
their hands, had no acceptances been delivered for 
repayment by the consignors. The acceptances were 
so given to oblige or accommodate the defendants, but 
they did not operate as a payment or extinguish the 
lien. The defendants were legally entitled to the pay- 
ment of those over-advances, and the delivery of the 
acceptances was but an acknowledgment of their 
liability, and a promise by the consignors to pay their 
just debt. The fact that they could not have been 
compelled to deliver notes or acceptances against the 
over-advances is the only circumstance that renders 
their delivery to the defendants an accommodation. 
Mercantile usage, as well as fair dealing, required the 
consignors to give their promise in writing to pay their 
legal liabilities, or to discharge it with money. The 
lien of the defendants against the goods in their hands 
remained, notwithstanding the delivery of the accept- 
ances. The lien was created and the acceptances given 
before the assignment to the plaintiff; hence he has 
no better claim for the goods so consigned, as against 
the defendant's lien, than his assignors, Rodman & 
Sons. The right to the commissions rests upon the 
contract of the parties. The defendants were not re- 
lieved from their liability under their contract by 
reason of their suspension of payment or mercantile 
failure; at least not without a return of their advances, 
and a demand of the goods by the consignees or the 
plaintiff. The obligation of both parties under their 
contract continued, although both had suspended cash 
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payments. The referee has held that the defendants 


are entitled to charge the face of their acceptances, 
advanced to Redmond & Sons, notwithstanding their 
compromise; that the defendants can charge only the 
amount paid for the acceptance of Rodman & Sons, 
made on account of the over-advances of the defend- 
ants, and that the defendants are entitled to their com- 
missions as provided by the contract. The plaintiff 
has no just ground of complaint. The judgment 
affirmed. Hidden v. Waldo et al. Opinion by Leon- 
ard, J. (To be continued.) 

——_e-o__—_ 

ENGLISH NOTES. 


The Law Journal says that the past year has not been 
prosperous to the profession.— Mr. Charles Edward 
Pollock, whose appointment to the judgeship in the 
court of exchequer, vacated by the retirement of Mr. 
Baron Channell, we announced last week, is the fourth 
son of the late Sir Frederick Pollock, for many years 
chief baron of the court to which his son has just been 
appointed. Mr. Pollock was born in 1823, and was 
educated at St. Paul’s school. He did not proceed to 
any university, but at an early age entered the cham- 
bers of his father then at the bar, to whom he acted 
as secretary during his tenure of the office of attorney- 
general. He was afterward long a pupil in the cham- 
bers of the late Mr. Justice Willes. In 1847 he was 
called to the bar and joined the home circuit. Like 
not a few who have risen to the bench before him, Mr. 
Pollock’s early progress was slow, and he had many 
years to wait before obtaining any substantial practice. 
But he gradually obtained and for many years enjoyed 
a very large practice asa junior. In 1866 he became a 
queen’s counsel, and has since held an extensive prac- 
tice both on circuit and in London. At a very early 
period of his career at the bar Mr. Pollock published 
his Practice of the County Courts, a book which has 
passed through many editions, and which is still of 
great practical utility. A later and more substantial 
contribution to legal literature is the Treatise on the 
Law of Merchant Shipping, written by Mr. Pollock in 
conjunction with the late Mr. Frederick Philip Maude, 
a work of high and well-deserved repute. Mr. Pol- 
lock’s reputation as a sound and learned lawyer has 
always stood very high, and no man, perhaps, at the 
bar has enjoyed in a greater degree the confidence and - 
esteem of his profession.— Solicitors’ Journal. 
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LEGAL NEWS. 

A son of O’Donovan Rossa is coming to America to 
study law. 

Hon. Horatio Seymour has been elected president of 
the national prison, association for the ensuing year. 

The next term of the commission of appeals will 
commence March 4, at the capitol in Albany. 

Hon. Samuel E. Dimmick, who has been appointed 
attorney-general of Pennsylvania by Governor Hart- 
rauft, is a lawyer of reputation, and is now serving as 
a member of the constitutional convention. 

Richard Watson, Esq., has been appointed an addi- 
tional law judge forthe seventh judicial district of 
Pennsylvania in the place of Hon. Stokes L. Roberts 
resigned. 

The Governor of Utah has taken issue with the leg- 
islature in appointing territorial officers, without his 
concurrence, and has appointed a territorial attorney- 
general and marshal. 
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JUDGMENT AGAINST ONE OF SEVERAL 
JOINT WRONG-DOERS. 

It is a remarkable fact that after the lapse of cen- 
turies, during which the effect of a judgment against 
one of several joint wrong-doers has been frequently 
before the courts, it has recently been necessary to 
consider and adjudicate the point in the exchequer 
chamber of England. See Brinsmead v. Harrison, L. 
R.,7 C. P. (Exch.) 547. Eversince Morton’s case, Cro. 
Eliz. 30,decided in 26 Elizabeth (1584), it has been 
settled that a judgment and satisfaction against one of 
several joint tortfeasors is a bar to an action against 
another for the same cause. And this is the law in 
this country. But it has been doubted until recently, 
both in England and America, whether a judgment, 
without execution and satisfaction, is a bar to such 
other action for the same cause. 

The history of the adjudication of this question 
furnishes a remarkable instance of judicial disagree- 
ment upon common-law points. In Brooke’s 
Abridgement, Judgment Pl. 98, it was laid down 
(1576) that “if two commit a trespass, I can have 
several actions against them, and recover the entire 
damages against each, and have execution; and one 
defendant cannot plead that the plaintiff hath 
recovered against the other for the same trespass, 
and taken him in execution.” But in the marginal 
note to Morton's case, swpra, it was stated that “judg- 
ment recovered against another for the same injury 
is a good plea in bar to trespass;” although the case 
itself is only authority for the doctrine that exeeu- 
tion and satisfaction by one discharges the other. In 
Brown v. Wootton, Cro. Jac. 73; Yelv. 67; Mon. 
762, decided in 3 James I, at trinity term of the king’s 
bench, the precise question under review received its 
first explicit adjudication, and it was held that “ judg- 
ment recovered in trover may be pleaded in bar to a 
second action against a different person for the same 
cause, without averring satisfaction.” The ground of 
the deeision, as given by all the court, was 
that “the cause of action being against divers, 
for which damages uncertain are recoverable, and 
the plaintiff having judgment against one person 
for damages certain, that which was uncertain before 
is reduced in rem judicatam, and to certainty ; which 
takes away the action against the others,” and Pop- 
ham, Ch. J., said, “if one hath judgment to recover 
in trespass against one, and damages are certain, 
although he be not satisfied, yet he shall not have a 
new action for this trespass, * * * and the differ- 
ence betwixt this case and the case of debt upon an 
obligation against two is, because there every of 
them is chargeable and liable to the entire debt; and 
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therefore a recovery against one is no bar against the 
other until satisfaction.” Fenner, J., said, “that in 
case of trespass, after judgment given, the property 
of the goods is changed, so as he may not seize them 
again.” It will be observed that the reasons given 
by the court as a whole, and by the individual mem- 
bers, for the decision in this leading case, are some- 
what dissimilar, though not contradictory; and the 
conclusion is unanimous, to the effect that a judgment 
against one of several joint trespassers, without satis- 
faction, is a bar to an action against another for the 
same cause. But the extent and authority of this 
decision was not destined to pass without limitation or 
denial. In Coke v. Jenner, Hob. 66, decided in trinity 
term, 12 James I, nine years after Brown v. Wootton, 
the court, in a similar case, said, “if they be sued in 
several actions, though the plaintiff make choice of 
the best damage, yet when he hath taken one satis- 
faction he can take no more, and if he require two, 
an audita querela will lie.’ But the case itself is 
only authority for the point that a release of one 
joint-trespasser is a bar to a suit against the other, 
on the ground that it is equivalent to a satisfaction. 
In Corbett v. Barnes, Wm. Jones, 377, decided in the 
reign of Charles I, the court intimated that several 
judgments may be rendered against joint trespassers. 
In that case one judgment had been rendered in the 
king’s bench against one, and in the common pleas 
against three others for the same trespass. But the 
case itself is only authority for the doctrine that only 
one satisfaction can be had. But Coke v. Jenner, 
supra, and Corbett v. Barnes, supra, sufficiently 
demonstrate that several actions and judgments were 
deemed regular in England, in such cases even after 
the decision in Brown v. Wootton, supra. And in 
Drake v. Mitchell, 3 East, 252, decided in 1803, in an 
action on a bond Lord Ellenborough made the follow- 
ing widely applicable remarks: “ But the judgment 
recovered in any form of action is still but a security 
for the original cause of action, until it be made 
productive in satisfaction to the party; and there- 
fore till then it cannot operate to change any 
other collateral concurrent remedy which the party 
may have.” Yet Brown v. Wootton, supra, cited in 
argument in this case, was neither expressly nor 
virtually overruled, the former being an action for a 
tortfeasance, the latter being an action on a cove- 
nant. The law in England relative to the effect of a 
judgment against one of several tortfeasors, remained 
in this condition until 1846, when Baron Parke in King 
v. Hoare, 13 M. & W. 494, 505, approved of the de- 
cision in Brown v. Wootton, supra, and declared the 
opinion that the case of a joint contract cannot, in 
respect to the effect of a judgment, be distinguished 
from a joint tort. The learned baron proceeded to 
say: ‘There is but one cause of action in each case. 
The party injured may sue all the joint tortfeasors or 
contractors, or he may sue one, subject to the right 
of pleading, in abatement in the one case, and not in 
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the other. * * Whether the action is brought | In the midst of such a conflicting legal status the 


against one or two it is for the same cause of action.” 
This reasoning placed the decision of the question 
under review upon the true basis, that of the nature 
of the joint wrong, or joint contract. See Buckland 
v. Johnson, 15 O. B. 195. 
Meanwhile the American courts had been called 
upon to adjudicate this doctrine; but scarcely more 
unanimity is observable here than in England. In 
Wilkes v. Jackson, 2 Henning & Mumford, 355; Hunt 
v. Bates, 7 R. I. 217 ; Rogers v. Moore, 1 Rice, 60; and 
Floyd v. Brown, 1 Rawle, 121, the doctrine contained 
in Brown v. Wootton, supra, is favored. The English 
and American authorities were elaborately examined 
in Hunt v. Bates, supra, decided in 1862, and the 
supreme court of Rhode Island came to the deliberate 
conclusion that judgment in trover, for the full value 
of goods converted, against one of two joint tortfeas- 
ors is, without execution or satisfaction, a bar to an 
action of trespass by the same plaintiff against the 
other. But this was contrary to the decision of the 
New York supreme court, in Livingston v. Bishop, 
1 Johns, 290, decided by Kent, ©. J., in 1806, after a 
thorough examination of the English cases, and after 
a discussion of the question upon principle. wnt v. 
Bates was contrary also to the doctrine of the follow- 
ing cases: Sheldon v. Kibbe,3 Conn. 214 (1819); 
Sanderson v. Caldwell, 2 Aiken (Vt.), 195 (1826); 
Osterhout v. Roberts, 8 Cowen, 43 (1827); Elliott v. 
Porter, 5 Dana (Ky.), 299; affirmed in Sharp v. Gray, 
5 B. Monr. 4 (1844); Blain v. Cochem, 20 Ala. 320 
(1852) ; Knott v. Cunningham, 2 Sneed. (Tenn.) 204 
(1854); and Page v. Freeman, 19 Mo. 421 (1854). 
The reasons given by Kent, ©. J., in Livingston v. 
Bishop, supra, for deciding that a judgment without 
satisfaction is no bar, are these: “ For a joint trespass 
the plaintiff may sue all the trespassers jointly, or each 
of them separately, and each is answerable for the act 
of all. It would seem to result from this doctrine 
that a trial and recovery against one trespasser is no 
bar to a trial and recovery against another. If there 
can be but one recovery, it is in vain to say that the 
plaintiff may bring separate suits, for the cause that 
happens to be first tried may be used by way of plea 
puis darrein continuance to defeat the other actions. 
The more rational rule appears to be that when you 
elect to bring separate actions for a joint trespass, you 
may have separate recoveries, and but one satisfac- 
tion.” The contradictory doctrine, as expounded in 
Hunt v. Bates, supra, by Brayton, J., is that of Baron 
Parke in King v. Hoare, supra, viz., that a joint tort 
is like a joint contract in respect to the effect of the 
judgment, the only difference being that if one joint 
debtor be sued alone, he may plead in abatement the 
non-joinder of his co-contractor, which a joint tort- 
feasor cannot do; and the difference arises, not from 
the fact that there is more than one cause of action, 
but that one joint wrong-doer cannot call upon the 
other for contribution to the damages recovered. 





supreme court of the United States was called upon 
to decide the effect of a judgment against one of 
several joint tortfeasors. Lovejoy v. Murray, 3 Wall. 
1, decided in 1865. This court held that nothing short 
of full satisfaction, of a judgment obtained against one 
of several joint trespassers, or that which the law must 
consider as such satisfaction, is a bar to a second action 
for the same trespass. This conclusion is reached 
after an elaborate examination of the authorities, 
American and English, and after a consideration of 
the question upon principle. The court repudiates the 
doctrine of transit in rem judicatam, as applied to cases 
of this character, and also the doctrine that the judg- 
ment alone vests the title of the property converted 
in the defendant; and affirms the doctrine of the 
several liability of joint tortfeasors, until a full satisfac- 
tion has been obtained from one. Miller, J., in deliv- 
ering the opinion of the court in Lovejoy v. Murray, 
reterring to the opposite doctrine, said : “We apprehend 
that no sound jurist would attempt at this day to 
defend it solely on the ground of transit in rem 
judicatam. For while this principle, as that other rule, 
that no man shall be twice vexed for the same cause of 
action, may well be applied in the case of asecond 
suit against the same trespasser, we do not perceive 
its force when applied to a suit brought for the first 
time against another trespasser in the same matter.” 
Notwithstanding these views of the United States 
supreme court, the judges of the exchequer chamber 
of England in Brinsmead v. Harrison, L. R., 7 C. P. 
(Exch.) 547 (decided last year), held that a judg- 
ment in an action against one of several joint tort- 
feasors is a bar to an action against the others for the 
same cause, although such judgment remains unsatis- 
fied. And Keily, C. B., said: “ It was doubted at one 
time whether judgment and execution, without satis- 
faction, wasa bar. * * * It will be right, there- 
fore, to consider whether this letter * * * is 


not upon principle a good and valid defense. If it 


were not held to be a defense, the effect would in 
the first place be to encourage any number of vexa- 
tious actions wherever there happened to be several 
joint wrong-doers. An unprincipled attorney might 
be found willing enough to bring an action against 
each and every of them, and so accumulate a vast 
amount of useless costs, if judgment against one of 
them did not operate as a bar to proceedings against 
the others. The mischief would not even rest there. 
Judgment having been recovered against one or more 
of the wrong-doers, and damages assessed, if that 
judgment afforded no defense, the plaintiff might pro- 
ceed to trial against another of them, and the second 
jury might assess a different amount of damages. 
Which amount is the plaintiff to levy? There are 
other grounds upon which it would be extremely 
inconvenient and unjust if a second action could be 
maintained.” The learned chief baron then proceeds 
to discuss the authorities, and approves of Brown v. 
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Wootton, ante, and King v. Hoare, ante, affirming both 
the reasoning and the doctrine of Baron Parke in the 
latter case. Chief Baron Kelly also commented upon 
the American cases, and expressly dissented from the 
views there entertained. Blackburn, J., also delivered 
an opinion in concurrence, and placed his decision 
on the ground that transit in rem judicatam 
or upon the general principle of convenience, as ex- 
pressed in the maxim “Interest reipublice: ut sit finis 
litium.” It will be observed that the exchequer 
chamber have now decided this question upon 
grounds which the supreme court of the United 
States, in 1865, regarded as untenable and, to use the 
language of Justice Miller in Lovejoy v. Murray, ante 
upon grounds “that no sound jurist would attempt 
at this day to defend.” And it is evident that the 
views of the exchequer chamber of England, and those 
of the supreme court of the United States, as to 
what is sownd jurisprudence, are directly in conflict; 
but we apprehend that the exchequer chamber is 
right in this particular instance. Aside from the 


inconvenience that would arise from allowing a multi- 
plicity of suits, the nature of a joint tort is like that 
of a joint contract, except that there can be no con- 
tribution between joint wrong-doers, and consequently 
one of several has no right to complain if the others 
are not joined in an action. Where, therefore, the 
injured party sues one instead of all of the joint tort- 


feasors, and recovers judgment, he must be deemed to 
have elected to recover against one separately instead 
of all jointly, and.is barred from prosecuting a suit 
against the others for the same tort. 

————_~+e—_—_ 


PURIFYING THE BAR. 


“Tn the name of the prophet — figs” cry the fruit- 
venders of Constantinople, and the judiciary com- 
mittee of the Bar Association of New York after 
having cried, “In the name of the prophet” for a 
very long time, have ended with “figs.” Nearly six 
months ago this committee were instructed to report 
“what further steps, if any, should be taken in refer- 
ence to any members of the profession implicated by 
the proceedings of the investigating committee of the 
assembly, during the past winter.” The person 
toward whom this resolution was directed was obvi- 
ously Mr. David Dudley Field, and the known 
hostility of a majority of the committee to him 
raised the expectation that the report would substan- 
tiate the charges which the members of this majority 
had sv persistently and vehemently made against him, 
and at least recommend his expulsion from the asso- 
ciation. Here was the very opportunity which they 
had so often publicly expressed their desire for, an 
investigation authorized by a competent body. Mr. 
Barlow had filled columns of the newspapers with 
accusations and criminations; Mr. Stickney had 
served up Mr. Field, with and without the Erie men and 
matters —in all sorts of dishes, and in the pages of 





all. grades of newspapers and periodicals; at the same 
time, their coadjutors were busily engaged in other 
ways in working up a sentiment against Mr. Field, 
both within and without the association. At last so 
far did they succeed as to get the resolution for inves- 
tigation passed and the matter referred to them to 
judge and determine. Three months having passed 
and no report being made or action taken, Mr. Field, 
in December last, at a meeting of the association, 
insisted that the matter should be acted upon at once. 
In. a speech, severe—sometimes even bitter —he 
reviewed the controversy, the character of the accusa- 
tions and of theaccusers. We took no notice of his 
remarks at the time, preferring to wait until the com- 
mittee had reported. We now quote some passages 
from the speech as printed. He said: 


“ Disregarding the rules of the association, made for 
the protection of each member separately and of the 
whole body collectively, which provide that one mem- 
ber complaining of another shall lay his complaint 
before the committee on grievances, where the matter 
may be investigated in such manner as not to injure 
unnecessarily the reputation, or wound the suscepti- 
bilities of anyone, these raiders have chosen to make 
their charges publicly before the whole body in a way 
to have them reported and published to the world, 
without giving the member assailed an opportunity to 
defend himself against their action, or notice of what 
they were doing or about todo. This isa proceeding so 
unjust in form, and so outrageousin motive, that I can- 
not suppose it will receive the sanction of any consid- 
erable portion of this body. What could be more 
alien to the spirit of the association or more repugnant 
to the sentiment of personal honor than for one or 
more of its members to attack a fellow-member in the 
association and, at the same time, write against him in 
the newspapers? The motive, of course, is to create a 
public opinion which is to operate here.” . . 

Some of this committee are my bitterest personal 
enemies, and have been so for years, and they never- 
theless venture to ask you to accept as the result of 
their impartial deliberations, a report founded upon 
hearsay and devised in malice. . . I did not begin this 
quarrel, but I mean to end it. For two years or more 
L have been followed by a noisy pack, whose bark has 
disturbed the neighborhood, but who have never bit- 
ten, and I wi!l now see whether they can bite or not. 
Shall I show you who these men are? They are not 
many—less than a score in all. I confess to feeling 
some embarrassment how to speak of them here. 
While I know that my own professional life will bear 
the closest scrutiny, I am certain that theirs will not. 
I have in my possession evidence of disreputable prac- 
tices by most of them, anda clue to further evidence. I 
am sure that in their assaults upon me they have been 
impelled by the basest motives. . . Five of the com- 
mittee are, as I have already said, my personal enemies, 
and. could no more act fairly in a matter connected 
with me than they could change their stature, and a 
majority of them, I think I may say without contra- 
diction, have so little knowledge or experience of diffi- 
cult lawsuits that they do not know whether an order 
is.right or wrong. Let me, by way of example, name 
four of them— Messrs. Barlow, Peckham, Van Cott 
and Stickney. There is Mr. Barlow, with knowledge 
so infinitesimal that in a suit upon a note of hand he 





actually interposed as a counter-claim the damages 
which he insisted that the maker sustained by being 
called upon to pay at maturity, contrary to a promise 
by the payee when he took the note that he would 
give time for payment, and he so managed a suit in 
the marine court about tanners’ bark that his client 
has consulted counsel whether to sue him for causing 
the loss of his case, and he and Mr. Peckham together 
have for several months been vainly trying to frame a 
good complaint upon an assigned claim growing out of 
the late city frauds. It is perfectly well known to 
lawyers that Mr. Barlow does not venture himself 
to try the cases appertaining to his office of attorney- 
general. His display in the office is a most laugh- 
able burlesque. Would you have me justify my action 
to such a man—so incompetent, so ignorant? I 
might as well talk to a child as to him about a course 
of action in a difficult case. His reward for his libels 
upon me has been his punishment. He was nominated 
by Ramsey in the State convention, no doubt for his 
abuse of me, as Ramsey’s tool. But if he had kept out 
of the office his ignorance of law would have remained 
concealed in his obscurity. Nor would he have been 
tempted to commit some of the sins to which his office 
has exposed him. He would be led into temptation, 
was tempted and fell. Then here is Mr. Van Cott, 
who, having signed an administrator’s bond at the sur- 
rogate’s office for his brother, as administrator of the 
estate of another brother, and being sued upon the 
bond by a creditor of the estate, has pleaded in his 
defense thut the bond was taken without jurisdic- 
tion, because the deceased brother was not an inhabit- 
ant of the county when he died, and the administer- 
ing brother procured his signature upon false repre- 
sentations as to the residence. Would you have me 
justify my action to one who thinks that a defense 
either in morals or in law? And here is Mr. Stickney, 
the newspaper lawyer, whose chief practice has been 
the prosecution of fifteen lawsuits which he took on 
speculation, for alleged differences in gold contracts 
made in the Black Friday gambling shambles, and 
which suits it has been my lot todefend. So much 
for the incompetence of these men to pass upon my 
actions. But, supposing them competent, what has 
brought them into the case? They are all of them 
interlopers. Not one has had any concern, either as 
party or counsel, with the lawsuits in respect to which 
the complaints are made. It is not a little remarkable 
that they who were in the fight, who gave and received 
the blows, make no complaint of foul play, but that 
outsiders and volunteers who were not present should 4 
afterward rush in and cry out for those who do not 
cry out for themselves? If one has wronged another 
it is safe to assume that the sufferer will complain, 
and if he makes no complaint it is fair to tell an 
intruder that he had better mind his own busi- 
ness. Don Quixote went about to make a fool of 
himself in his awkward efforts to right the wrongs 
of suffering virtue. But here is a set of sham 
Don Quixote, crying out when nobody else cries, 
bewailing imaginary wrongs, seeking to persuade 
somebody that he is hurt, albeit that he sees no wound 
and feels no pain, but they run about all the same, not 
like the real Don Quixote, riding with his squire, but 
wading through the gutter, blowing their penny 
trumpets. Not only are they intruders, but they are 
intruders into litigations which are still pending. The 
lawsuits are not yet ended, and are to be adjudged 
hereafter. What sort of an institution would this 
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become if it were to entertain pari passu with the 
courts’ cognizance of the cases now awaiting their 
judgment? Must we have two suites of practitioners — 
one for the courts and another for this association? 
Indeed, one might almost infer that the motives of the 
persons engaged in the present assault are to get busi- 
ness for themselves here which their talents and oppor- 
tunities would not give them in the ordinary tribunals 
of the State. Such are my accusers, and I think you 
will agree with me that there is not much in them to 


alarm anybody.”’ 

Satirical and cutting as are these remarks, they are, 
perhaps, not inexcusably so, éonsidering the nature of 
the attacks made upon their author. They were cer- 
tainly calculated—if any thing of the kind was 
needed — to lead the committee to do their worst 
against Mr. Field. 

Last week this committee made its report, and, in 
view of all the circumstances, a most extraordinary 
one it was. Having, for nearly six months, examined 
the matters referred to them in their various phases — 
having, indeed, most of them, been thoroughly posted 
upon them for nearly two years — if their newspaper 
articles are to be believed —this impartial committee 
“report that they do not advise that any action be 
taken in the name and behalf of the association, be- 
fore the courts, in relation to any members of the pro- 
fession implicated by the proceedings of the investi- 
gating committee of the assembly, whether the persons 
so implicated be or be not members of the associa- 
tion" No expulsions are recommended, not even a 
vote of censure. All that is found is that if any steps 
are taken they must be taken in accordance with the 
constitution and by-laws of the Association — or, in 
other words, by private complaint before the grievance 
committee, and even this is not recommended. 

The report states that, after having “arrived at cer- 
tain results as to matters of fact,” they set about 
determining what action should be recommended. 
A majority were originally in favor of recommending 
an application directly to the supreme court for the ~ 
disbarment of certain members of the profession, but, 
“upon more full consideration, obstacles which seemed 
insuperable presented themselves in the way of this 
course.” These “obstacles” were that the investiga- 
tion would be long, the evidence voluminous, the 
labor great. Then, again, the court might appoint 
others to conduct the proceedings, and “we should 
hardly be willing to assume the responsibility of 
inaugurating proceedings of which others were to 
have the supervision.” So selfish were these cham- 
pions of outraged professional honor. In view of such 
consizerations, that course was abandoned. Then, 
again, what course was to be recommended as to 
members of the Association. And here the commit- 
tee seem to have made a most extraordinary discovery, 
to wit: “That by the express letter of our constitution 
and by-laws, and certainly by the whole spirit of our 
organization, the professional character of a member is 
held at so high an ‘estimate that his conduct in the 
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practice of his profession cannot be impeached in a 
summary way, and in the first instance by the Associa- 
tion at large.” And again: “It is the clear intent of 
our constitution to rescue the high and delicate ques- 
tions of professional character and conduct from the 
reach of such a turbulent species of justice and remit 
them to a tribunal of a few members acting under the 
highest sense of personal responsibility and hearing 
and deliberating with judicial calmness.” And this 
report is signed by Albert Stickney, Joshua M. Van 
Cott and Wheeler H. Peckham, and is no doubt con- 
curred in by Barlow, all of whom have for acouple of 
years been engaged to their uttermost in subjecting 
the “ high and delicate question of professional char- 
acter and conduct” to the most “turbulent species 
of justice” known. 

Moved by those considerations the committee were 
constrained to report that the Association as a body 
could not take any proceedings until the committee 
on grievance had first found an accused member 
guilty. But the committee aforesaid were doubtful 
whether this “extreme caution” and regard for the 
“high and delicate question of professional character 
and conduct,” should be observed “so far as the case 
of Mr. Field was concerned, after his anticipatory and 
otherwise remarkable defense recently spoken within 
our walls against an expected accusation, and after 
the publication by him in the newspapers of matters 
falsely pretended by such publication to have been 
spoken by him in the face of this Association.” We 
are rather surprised at this feeling of resentment 
toward Mr. Field because he did not deliver the 
whole of his speech before the Association, for he 
should be held excusable considering the turbulent 
and disgraceful conduct of his audience on the occa- 
sion, their cat-calls, groans, stampings, etc. The com- 
mittee, however, concluded, after much consultation, 
to display a christian and forgiving spirit, or as they 
put it, “ that to yield to such a temptation would tend 
only to mislead themselves and the body to which 
they belong.” 

The committee were also good enough to say in 
conclusion, that as it had been necessary to state that 
they had “arrived at some conclusions upon matters 
of fact,” and as no affirmative action was recom- 
mended it would be “obviously improper to state 
what those conclusions are, or whom they affect. 
They are at most ex parte conclusions, which, merely 
as such and without reference to further action to be 
founded upon them, should have no weight with 
impartial minds.” 

Thus ends— for that it is the end there can be no 
doubt — one of the most extraordinary attacks ever 
made in this country upon the professional character 
of a lawyer, rivaling in its bitterness the celebrated 
attack made years ago in England upon Charles Phil- 
lips, and, as this report shows, quite as groundless. 
Started by a little ring of young men without profes- 
sional experience or position, kept alive by them 








through newspaper appeals to passion and prejudice, 
it has at last returned to die on their hands and to drag 
them down with it in the estimation of the intelligent 
and unbiased portion of the community. 


<p> 
oo 


CURRENT TOPICS. 


‘The recent action of the House of Representatives 
at Washington illustrates the difficulty of procuring 
legislation regulative of railway tariffs. A bill author- 
izing the appointment of commissioners to inquire into 
the management and rates of railroads with direc-- 
tions to recommend legislation to make rates uniform 
aud remedy other defects in the railway system, was 
‘negatived by a vote of 75 to 99, thus defeating even 
preliminary measures to secure legislative regulation 
by congress of railways. We apprehend that the great 
barrier to a proper regulation of railways is not con- 
stitutional but legislative, not want of power but want 
of an exercise of that power. Legislative apathy, from 
whatever cause, will contravene quite effectually any 
attempts at the contraction of the present powers of 
railways. 





The bill drafted by Mr. Clinton providing for the 
confinement of persons acquitted on a trial for mur- 
der, on the ground of insanity, in an insane asylum for 
a period of from fifteen to thirty years, whether the 
insanity continue or not, has received more consider- 
ation both in the legislature and out of it than its 
merit demands. That a sane lawyer could draft such 
a bill seems inexplicable. No provision is made as in 
the existing law (1842, ch. 135, sec. 31) for ascertaining 
whether the insanity continues at the time of the 
acquittal. The provision is simply that, where in a 
capital case the jury acquit for insanity, the judge 
shall commit to en asylum for the time mentioned. 
Mr. Clinton undoubtedly knows that crime cannot 
exist where there is no criminal mind, and that an 
insane man can have no criminal mind, and cannot 
therefore commit a crime. When the jury acquit on 
the ground of insanity, the accused stands as inno- 
cent of crime as though he had never committed 
the act. So that Mr. Clinton’s proposition amounts 
simply to this, that an innocent man shall, on the mere 
order of a judge, and without “due process of law,” 
be deprived of his liberty for a long term of years. 
We cannot well imagine any thing more repugnant to 
the fundamental law of the State, or to the universally 
received notions of justice and right. 


The disagreement of the jury in the Tweed case 
has called out some curious statements concerning 
that particular jury, and much discussion about juries 
in general. According to the Times reporter, Mr. 
Tremain, the leading counsel for the prosecution, 
alleged that one of the jurors was a pardoned crimi- 
nal, one too poor to buy clothes, and others men of 
notoriously bad character. That such men were on 
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the jury he attributed to the jury law for New York 
of 1870 and the corrupt influence of the commissioner 
of jurors. Nobody that has carefully read and has 
understood that law believes any thing of the kind. 
All that the commissioner has to do is to make a list 
of all persons in the city and county liable to jury 
duty, and to return this to the county clerk. The 
jurors for a term are then drawn and summonedin 
the same manner and by the same officers as jardrs 
in other counties. This list is made months before 
the juries are drawn. It is sufficiently apparent that 
if bad men got upon the jury it happened in the 
same way as it may happen in any county, and not 
otherwise — through accident or the carelessness of 
counsel. The right to challenge, either for cause, ‘to 
the favor or peremptorily, existed in the Tweed case 
the same as in other cases, but it does not appear to 
have been exercised very effectively. Mr. Tremain 
is, very likely, in nowise responsible for this, but itis 
hardly becoming in him to attempt to cover his defeat 
by laying the blame on the wrong shoulders. 


It appears that the jury law is not yet quite satis- 
factory to the advocates of “intelligent juries.” A 
bill is now before the Senate of New York in relation 
to the challenge of jurors, providing that all challenges 
both in civil and criminal cases shall be tried and 
determined by the court alone; and that, on the trial 
of all felonies and misdemeanors, the prosecution 
shall be entitled to the same number of peremptory 
challenges as are given to the defense. This addi- 
tional legislation is demanded in order to get the full 
benefit of the jury law of 1872, relative to challenge 
of jurors in criminal cases, as the decision of the triers 
is at present both arbitrary and final. The law of 
1872 gave the people and the accused an equal num- 
ber of peremptory challenges in capital cases; the 
present bill proposes to extend this equality in num- 
ber to all cases of felony and misdemeanor. 


Disagreements among jurymen are getting to be 
very common in this country, since we allow them to 
have comfortable quarters to deliberate in and enough 
food, not only for reflection, but for a reasonable satis- 
faction of the bodily appetite. There is no physical 
persuasion now-a-days to accelerate the harmoniza- 
tion of diverse opinions, and starving juries into a 
unanimous verdict belongs to those forgotten days 
which Pope reminds us of when he sings: 


“The hungry judges soon the sentence sign, 
And wretches hang, that jurymen may dine.” 


There is a fair prospect that some action will be 
taken during the present session on the Civil Code 
reported by the Commissioners of 1857. A bill for 
its adoption is before the Senate Judiciary Committee 
and will probably receive a favorable report. The 
Penal Code should also receive attention. 








The Assembly Committee on Ways and Means 
have reported favorably on the bill to exempt bonds 
and mortgages from taxation, and the measure is in 
the highway to success. Yards of petitions have 
been presented in favor of its passage while the oppo- 
sition has been limited and sectional. The assembly 
passed by a large majority the bill empowering 
officiating ministers to administer oaths to, and exam- 
ine, persons coming before them to be married. The 
bill extending the power of the commission to pro- 
pose amendments to the constitution, so as to include 
the judiciary article, has been passed. 





NOTES OF CASES. 


In Kountz v. Kirkpatrick, 30 Leg. Intel. 28, the 
supreme court of Pennsylvania decided a point not 
altogether new but very important, relative to the 
measure of damages for the non-delivery of goods 
under contract of sale. The general rule is that the 
measure is “the difference between the contract price 
and the market value of the article at the time and 
place of delivery.” The question considered in 
Kountz v. Erkpatrick, is as to the meaning of the 
word “value ” in the rule, and the court distinguishes 
between the “ true market value of the article and a 
stimulated market price created by artificial and 
fraudulent practices.” The quotations of the goods 
on the day when delivery should have been made are 
not, therefore, the true criterion of the market value, 
and the true value may be shown from other sources, 
when it is shown that the price for that day had been 
unnaturally inflated. See Wemple v. Stewart, 22 Barb. 
154; 3 Hill, 333, approved in Durst v. Burton et al., 
47 N. Y. 167, where Church, Ch. J., said: ‘“ A reason- 
able range of time is sometimes allowed in which to 
average the price, so that sudden, unnatural and spas- 
modic values, not indicating the real state of the 
market, may not prevail.” 


In Norton v. Sewall, 106 Mass. 143, the liability of 
apothecaries for negligently selling deadly poisons as 
harmless medicines was considered. The court held, 
that where an apothecary negligently sold laudanum 
for tincture of rhubarb to A, who bought it to admin- 
ister to B, and gave B a dose of it, as a medicine, from 
which he died in a few hours, the apothecary was 
liable to the representatives of B. This is an applica- 
tion of the broad principle laid down in Thomas v. 
Winchester, 6 N. Y. 397, where it was held that a 
dealer in drugs and medicines, who carelessly labels a 
deadly poison as a harmless medicine, and sends it so 
labeled into market, is liable to all persons who, with- 
out fault on their part, are injured by using it as such 
medicine. In Thomas v. Winchester plaintiff took 
dose from a bottle labeled “ dandelion,” which proved 
to be belladonna, and which had been negligently so 
labeled by defendant, and sold by him to A, a drug- 
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gist, and by the latter to F, another druggist, of thing seems naturally to arise from the subject, and 


whom plaintiff’s husband purchased it. Held, that 
defendant was liable. See Davidson v. Nichols, 11 
Allen, 514, 519; McDonald v. Snelling, 14 id. 290, 
295; Wellington v. Donner Kerosene Oil Co., 104 


Mass. 64. 


In Shiply v. Fifty Associates, 106 Mass. 194, the 
supreme court of Massachusetts held, that the owner 
of a building was liable for injuries to a traveler in 
the street caused by a mass of snow and ice falling 
from the roof, upon proof that the roof was so con- 
structed that snow and ice collecting on it from 
natural causes will naturally and probably fall into 
the street. See also same case, 101 Mass. 251 (3 Am. 
Rep. 346). 

———_+ap>e—__—_ 
FORENSIC ELOQUENCZ. 
(CONCLUDED.) 

The successful advocate must also be a man of quick 
sensibility. He must, for the time being, place him- 
self in the situation of his client. To many men this 
is impossible ; cold and impassioned, the joys or sorrows 
of others produce in them but little emotion. By one 
of this temperament the wrongs of his client are 
described with an unruffied countenance and unfalter- 
ing voice. 

It is doubtless true that a man of enlarged mind can 
feel no very deep interest in the result of many of 
those disputes which seem to the immediate parties of 
the very highest consequence ; yet it is equally true that 
he who can most completely identify himself with his 
client will be most successful. It does not necessarily 
follow that the advocate must use the same language 
that his client would use. What would seem very 
natural and proper in the mouth of the latter, would 
seem unnatural and improper inthe former. As the 
smallest object held close to the eye appears of vast 
size, so every thing connected with our own interest 
assumes an importance entirely disproportioned to its 
real value. To the poor man the robbery of his hen- 
roost is of far more consequence than the overthrow 
of a distant empire, nor would he think the most glow- 
ing language misapplied in the description of his loss. 
The more just the advocate’s perception of the relative 
value of the things, the quicker his sense of the ridicu- 
lous, the less inclined will he be to sympathize with his 
client, and to indulge in that inflated style which the 
latter would himself use. Hence, he may appear to 
the parties interested, cold and indifferent, when in 
fact he has adopted the only course that would save 
him from the open ridicule of the court and jury. 

Perhaps no man ever entered more entirely into 
the feelings of his client than Erskine. The fear of 
compromising his dignity by appearing deeply in- 
terested in trivial matters, he never felt; without pass- 
ing over the limits prescribed by good taste he was 
ever earnest and impassionate. This warmth and sen- 
sibility, while they gave him that influence over a 
jury which earnestness always exerts, preserved him 
from those mere oratorical displays which men of 
colder temperament are apt to make. In all his plead- 
ings he never introduces a topic to show his own learn- 
ing or eloquence. There is no brilliant declamation, 
composed in the closet and thrown in for the purpose 
of exciting the admiration of the audience. Every 





tends to help forward the argument. He speaks just 
as he would have spoken had he been arguing his own 
cause, never using those gaudy decorations, or seeking 
those fanciful illustrations which suggest themselves 
only to the cool and indifferent mind. Nothing can be 
more striking than the contrast in this respect between 
him and Sir James Mackintosh. Sir James, when at 
the bar, never lost sight of himself. Between himself 
and his client there was a great gulf fixed, which he 
could never bridge over. His famous oration in behalf 
of Mr. Petien was a learned, ingenious, and in some 
parts eloquent performance; but much of it would 
have found quite as appropriate a place in his lectures 
on the law of nations. So little connection had it with 
the immediate subject-matter of the prosecution, that 
Mr. Petien is said to have complained bitterly that he 
was sacrificed to the personal vanity of the advocate. 

There is, it must be confessed, something a little 
ludicrous in the spectacle of a man pleading with the 
greatest vehemence and energy in defense of those in- 
terests which he would have attacked with equal 
vehemence and energy had he been retained upon the 
other side. To superficial observers, this earnestness 
and appareut conviction of the goodness of his cause 
seem feigned, yet we see no reason to doubt that in 
the great majority of cases he is perfectly sincere. He 
acts under the guidance of a principle which governs to 
a greater or less degree the conduct of every man. 
Every day men argue in support of opinions which 
they have adopted without mature consideration. He 
who strives to convince another of the truth of any 
proposition, however unsuccessfully, almost always 
ends by convincing himself. Many a religious and 
‘political disputant has become, by the force of his own 
reasoning, a convert to these doctrines which he at 
first defended only insport. With the advocate it isa 
matter of entire indifference which side he espouses. 
Nor can this indifference be charged upon him as a 
serious offense; it is but rarely possible for him to 
know in advance the merits or demerits of his cause; 
and when, by the examination of witnesses, the facts 
fully appear, his feelings are then too much enlisted to 
allow him to weigh the arguments with impartiality. 
Like the soldier on the battle-field, he is but illy fitted, 
in the ardor of the contest, for a calm investigation 
whether it is not possible that he may be fighting on 
the wrong side. 

With the judge the case is entirely different. He 
sits as a moderator — one who moderates and restrains 
the warmth of the contending parties. Itis his duty to 
sum up, impartially and dispassionately, the arguments 
on both sides. There is no sight in the universe of grea- 
ter moral sublimity than that of an able, upright and 
impartial judge sitting on the seat of judgment. His 
clear and capacious intellect disentangles the most com- 
plicated and intricate questions. He penetrates, at a 
glance, through the subtle suphistries of the advocate. 
With a word he dissipates the spell which his ingenious 
and seemingly unanswerable reasoning has thrown over 
the minds of the jury. He lifts the veil from suc- 
cessful villainy, and illumines the darkest recesses 
of crime with a flood of light. Persecuted innocence 
reposes at his feet in safety. The high and the low, 
the rich and the poor, in his sight, as in the sight 
of the great Judge, are all equal. It is not he him- 
self that speaks; it is the law, that speaks through 
him. The words fall from his calm and passionless 
lips as from the lips of a marble statue; human sym- 





pathy and feeling he puts far from him as delaying 
or diverting the free course of justice. He ceases-to 
be a mere man; he is the impersonation of law. We 
stand before him as in the presence of a divine power 
—an oracle of God, whose voice is uttering the decrees 
of infinite wisdom. tr 

It is not solely by the strength of his reasoning 
or the force of his eloquence that the advocate per- 
suades the jury. They have, like other men, their 
prejudices and prepossessions, often strong in pro- 
portion as they are unreasonable; these must be 
understood and humored. Their modes of thought, 
depending upon their pursuits, their positions in 
society, their degree of intellectual cultivation, are to 
be carefully studied; their countenance, their dreds, 
their attitudes, must be carefully noticed. He who 
passes these by, as matters of little moment will 
often find himself defeated by an opponent far his 
inferior in learning and ability, but who better undeg- 
stood the character of persons whom he is addressing. 
The contrivances of counsel to obtain the good will of 
the jury are sometimes very ungenerous and amusing. 
It was said by an eminent lawyer in one of the eastern 
States, when speaking of a learned brother, that the 
latter had the advantage of him in one respect. He 
was in the habit of using tobacco, and when engaged 
in his argument, would turn to some prominent jury- 
man, who was a lover of the weed, and in an off-hand, 
familiar way ask him for a quid. The juryman, flat- 
tered at finding such a similarity of tastes and habits 
between himself and the dignified counsel, would fol- 
low the exaniple, and the good impression made on 
his mind was not unfrequently transferred from the 
advocate to his cause. Even so eminent an orator as 
Patrick Henry did not disdain to have recourse to vul- 
gar phrases and vulgar modes of pronunciation, to gain 
the favorable ear of the illiterate; and Mrs. Martineau 
relates that Webster, at the trial of the Knapps, made 
careful inquiries into the dispositions of those to whom 
he was about to speak. 

Juries often complain, and with great justice, of the 
tediousness and prolixity of the speeches to which they 
are obliged to listen. However wearied they may be, 
they can express their dissatisfaction only in dumb 
show. Coughing and stamping, and the other well- 
known means to which other audiences resort to drive 
away oratorical bores, are forbidden tothem. So long 
as the advocate shall choose to speak to them, they can- 
not choose but hear. Something, perhaps, should be 
ascribed to the prejudices of clients, who estimate the 
goodness of speeches by their length, and who think 
that their interests have been neglected because little 
has been said about them. It should, however, be 
borne in mind, that although thé hearers may be con- 
vinced very early in the trial, yet it is impossible that 
the speaker should know that heis so convinced. Heis 
bound by his duty to present all the arguments that 
he can think of, even at the risk of wearying those 
whose opinions are already formed. But for the series 
of tautology and repetition which are so common in 
congress, as well as at the bar, there is no excuse. — 

Of all the eminent lawyers in this country, Aaron 
Burr was most distinguished for his power of conden- 
sation. Even when 'replying to a speech of Alexander 
Hamilton (no illogical reasoner), which had occupied 
near six hours in its delivery, he spoke only for an 
hour and a half. He never sacrificed his logic to his 
rhetoric; metaphors, similes and illustrations of all 
kinds he unsparingly rejected when they contributed 
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nothing to the force of his argument. In every thing 
he said he aimed at an energetic brevity. Strike out 
a single word from one of his sentences and, like an 
arch that has lost its keystone, the whole fabric falls. 
It may indeed be questioned whether he did not carry 
his love of brevity to excess, and did not fall into the 
error of clothing his thoughts in so plain and un- 
adorned a dress as to render them distasteful to unculti- 
vated minds. In what we have said we had reference 
solely to arguments before juries. Arguments before 
judges on technical points of law require talents of 
avery different order. No knowledge of human nature 
is required. There is no necessity for graphic descrip- 
tions. Brilliancy of imagination and warmth of color- 
ing are but stumbling-blocks in the advocate’s way. 
There is no dispute about the facts. It is the knowl- 
edge of the precedents, the power of making subtle dis- 
tinctions, the vigor of the logic that we now seek. The 
ability to make comprehensive generalizations, which, 
regardless of theletter of statute and precedents, shall 
be true to their spirit is indispensable. The utmost pre- 
cision in the use of terms is demanded, and no graces 
of language can supply the want of accurate definitions. 
Maps and figures would be here as much out of place 
as in the demonstrations of Euclid. The avidity of 
Littleton is preferable to the gorgeous imagery of 
Burke. The end is indeed persuasion, but it is persua- 
sion through the understanding. 

From what has been said it is plain that there is 
little room for comparison between the eloquence of 
the bar and the eloquence of the senate and the pulpit. 
The merits of the forensic orator are peculiarly his 
own. Those qualities which most attract the admira- 
tion of the world, are by no means those which best con- 
duce to his success in his own proper sphere. It is the 
quick and acute, not the philosophical and comprehen- 
sive intellect that acquires distinction at the bar. An 
Erskine succeeds where a Burke would fail. A Coke 
takes precedence of a Bacon. The inevitable effect 
of reasoning day by day, upon a great multitude of 
insulated facts, is to narrow the mind, and render it 
more and more incapable of those general classifica- 
tions which are the boast and glory of philosophy. 
Were the study of the law pursued as it should be; the 
student, looking at precedents, but as the exponents of 
principles; separating that which has its origin in acci- 
dent or caprice, and is therefore mutable and tempo- 
rary from that which is founded in the nature of 
man, and is therefore permanent and unchanging; 
understanding as well the scope of the whole as the 
practical working of the parts; in a word, regarding 
law as the science of legislation, it would, in Burke’s 
words, be the noblest of all sciences. That it will be so 
studied, except here and there by some master mind, 
we have no reason to expect or hope. Most will be 
satisfied when they have found a case in point, and sic 
tta lex terminates all further investigation. _ If, indeed, 
law books and reports continue to multiply with the 
same appalling rapidity that they have done for a few 
years past, it will be absolutely impossible for the most 
powerful mind to do more than master the details. To 
look for stability and permanence in our jurisprudence 
is to look for fixed landmarks among the shifting sand- 
hills of the desert. The last legislature outruns the 
acts of its predecessors. The last volume of reports 
can alone be looked upon as settling what is the exist- 
ing law. So longas this shall continue, the great body 
of our lawyers will be acute practitioners and but little 
more. Pre-eminentin their own department, they will 
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make but little figure out of it. Ceasing to be learned 
and intellectual men, standing forth in the full devel- 
opment of all their faculties, and enriched with the 
treasures of all knowledge, they will sink to mere 
professional drudges. This is to some extent already 
the case. We see the man of most profound pro- 
fessional learning, ignorant of the elements of liter- 
ature and philosophy, and boastful of his ignorance. 
We see the man of what is called “ business habits,” 
arrogating himself a superiority over those, the ex- 
tent of whose knowledge is, as compared to his, 
like the ocean to the smallest island that sleeps upon 
its bosom; we see congress filled with third and 
fourth-rate men. But the evil will in time cure itself. 
From the very womb of darkness will spring forth 
light; the innumerable dark, winding passages which 
lead to the temples of justice, will give place to plainer 
paths. The axe of reform will hew down the vener- 
able trees which have so long shaded the recesses, and 
will let in the clear light of day. When this has been 
done, when law shall cease to be an art and become a 
science, then will our country find among the members 
of the profession her greatest ornaments. — Knicker- 
bocker Magazine. 
a 


AN ELECTIVE JUDICIARY. 
Dover, DEL. 


Editor Albany Law Journal: 

Dear Sir— It is with pleasure I bear witness to the 
uniformly conservative views with which you advocate 
and support the law and every thing relating to its 


administration and progress; and, especially, do I 
value your labors for an able, pure and honorable 
bench and bar. I emphasize the and because I do not 
believe the one attainable without the other. And, I 
may further say, I do not controvert, or even question 
the correctness of your opinion, that the judiciary 
should be appointed and not elected; yet, when you 
say, in your issue of the seventh instant, that the rela- 
tive merits of the two methods will probably be con- 
sidered and determined in the present constitutional 
convention of Pennsylvania, I think you are mistaken. 
There will be no serious attempt to change the present 
elective system, and I doubt if the question will be 
much discussed. That much, I think, is settled; but, 
with permission, I will make your suggestion the 
occasion to submit a few remarks, rather of an his- 
torical character, upon the working of the two systems 
of judicial choice, which have prevailed in my native 
State, a State great and renowned in many things, and 
in none more than in her able bar and pure bench, of 
which she has ever been justly proud. 

When I came to the bar, twenty-five years ago, the 
character of our judges, both supreme and district, 
stood high, and they were much and almost universally 
respected by all classes. The scales of justice were held 
in steady and impartial hands, and the rights of person 
and property were secure. The only complaint, and it 
was limited to a few localities, was that the business 
had so accumulated that justice was thereby deferred 
and, for a time, denied. This was attributed to the 
age and infirmities of the judges in the respective dis- 
tricts in which it occurred; and, as they held their 
office during good behavior, they could not be re- 
moved, and the mischief continued. 

The system of pensions for faithful public servants, 
whose age and infirmities prevented the active and 





vigorous discharge of their official duties, and whose 
private means did not permit them to decline them 
without an allowance, was not then thought of. Had 
it been, an easy solution would have been at hand, and 
it is hardly probable that any serious complaint would 
have been heard ; and still less probable that any con- 
stitutional amendment would have been proposed. 
As it was, however, an amendment to the fundamental 
law was the only remedy suggested, and this came 
from the politicians. They did not so much care for 
the public inconvenience as for their personal advan- 
tage. Some of them thought it would be popular to 
favor an elective judiciary, and advocated it on that 
ground. Others had aspirations for judicial honors 
themselves, and hoped to have them gratified by the 
change. Others still had friends who wished to obtain 
seats on the bench, or whom they wished to place there 
as rewards for favors received or to be received, or to 
get them out of the way of their own preferment in 
some other direction. 

With all their strong motives to action, and with 
the plausible arguments furnished by a few real griev- 
ances, the politicians set to. work to amend the consti- 
tution, by introducing and engrafting upon it the 
elective judiciary principle. The great body of the 
people did not ask it, indeed, did not wish it; but they 
did not oppose it. They could hardly be expected to 
do this, as it was a proposition to place a great and 
vital power directly in their own handa. 

The amendment was proposed and approved by two 
successive legislatures, and finally submitted to, and 
ratified by, a direct vote of the people, in 1850. This 
method was in strict compliance with the amendatory 
provision of the constitution, and, so far, entirely free 
from objection. 

On its final passage in the legislature, it received 
eighty-seven votes in the house of representatives, 
and twenty-nine in the senate. In each house there 
were three votes recorded against it; and in the senate 
there was absent, or not voting, one; and in the house 
of representatives there were ten. 

The final adoption of this amendment effected a 
radical change in the method of selecting the judges 
in one of the oldest, wealthiest and most conservative 
States in the Union, and, at one swoop, unseated more 
than a score of as able, learned and upright judges as 
ever graced the bench of any country. 

The amendment provided that the supreme judges, 
five in number, should be elected for fifteen years; the 
district judges for ten; and the associate judges, who 
are not required to be lawyers, for five. Although the 
change was not so radical nor so direct a concession to 
the popular idea as in some of the States, where the 
term is so much shorter, yet, by the bar it was received 
with deep concern, not unmingled with fear; while 
the people at large looked upon it with anxiety, if not 
apprehension. 

The greatest fear of the thoughtful was, that the 
judicial offices world become at once the prize and the 
prey of the pciiticians, and. as the result of this, that 
justice would be bearded and partial. But the very 
greatness of the interests &t stake inspired caution 
and forbearance in the outstart; and, thanks to the 
virtue and discriminating intelligence of the citizens 
of that noble old Commonwealth, have been able to 
maintain a conservative public opinion ever since. 

The small number of the class from which the law 
judges had to be taken, and the infrequency of judicial 
elections, no doubt somewhat abashed the professional 
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politicians, and did much to withdraw the judicial 
office from the seething caldron of politics. 

The same year the amendment was adopted, eleo- 
tions were to be held for State officers; and, although 
neither the Democrats nor Whigs had yet held their 
nominating conventions, yet, by common consent, 
both these great parties resolved to hold two distinct 
conventions, one to nominate candidates for judicial, 
and the other for political, offices. This was a wise 
and conservative measure, and has had much to do to 
keep the judiciary out of mere politics ever since. 

Of the constituents of the Whig convention I cannot 
now speak, but having been a member of the Demo- 
cratic judicial convention, I am enabled to say that it 
was composed almost entirely of lawyers, and largédly 
represented the learning, ability and honor of the 
Democratic bar of Pennsylvania. To maintain the 
high character of the bench was its first and great 
aim. Hence, political considerations were almost en- 
tirely discarded, and the remark oftenest heard was, 
“T came here to nominate the ablest and best men we 
have.” Indeed; very few of the members of that con- 
vention were politicians, and would not have gone toa 
merely political convention. They were lawyers, and 
went to maintain the integrity and vindicate the 
honor of the bench, by the selection of honest and 
capable men. The result of their deliberations was 
the nomination of as good a ticket for supreme judges 
—all the State conventions had a right to make—as 
ever was presented to an intelligent constituency. 
They were John B. Gibson, Ellis Lewis, Jeremiah 8S. 
Black, Walter H. Lowrie and James Campbell. They 
were all nominated on the first ballot, and were all 
elected but the last. All of them, by their subsequent 
conduct, justified the confidence of the convention, 
and made for themselves a reputation far more exten- 
sive than the limits of their own State. The bar 
took the work in hand promptly and earnestly, and 
did it well and successfully. 

In most of the districts the opinion of the bar has had 
a controlling influence in the selection of the bench 
ever since the amendment was adopted; and, in some, 
a direct and absolute control. It is doubtful whether 
there is now a single district in Pennsylvania in which 
the opinion of the bar has been disregarded in the 
selection of the judges. Even in Philadelphia, where 
the politicians, as a class, are notoriously venal and 
corrupt, their degrading and baneful influence, in this 
department, is gounteracted and ameliorated by the 
conservative and healthful influence of her bar, who, 
upon this subject, lay aside their political preferences 
and unite upon candidates whom they believe to be 
above reproach, and thus, generally, secure their tri- 
umphant election. By such influences the judiciary of 
Pennsylvania has been preserved in its integrity, and 
stands now, perhaps, as high in the esteem and confi- 
dence of her people as ever it did. 

The old system gave us for supreme judges such men 
as MoKean, Tilghman, Yeates, Huston, Rogers, Ser- 
geant and Bell; the new has given us Black, Lewis, 
Lowrie, Woodward, Thompson, Agnew and Shars- 
wood; while both gave us Coulterand Gibson. I shall 
not compare them or speak of their respective merits, 
but only say that they all do honor to the exalted and 
responsible positions they have respectively held. It 
is because this system, under the amendment, has 
worked so well and satisfactorily that I am led to say 
you are mistaken when you think it will be abandoned 
for the old one. I do not think it will be materially 





modified, or, indeed, any serious attempt be made to 
do so. The people are satisfied with it as it is, and 
their very aversion to meddling with the judiciary 
will prevent their representatives in the convention 
from proposing any change. 

. Indeed, I may remark in conclusion, that the selec- 
tion of the judges in Pennsylvania has ever been in the 
hands of the bar. When they were appointed, the 
executive was greatly influenced, if not absolutely con- 
trolled by its wishes, and now, since they are elected, 
we see the same power directing and controlling as 
before. In both cases the result is a bench as distin- 
guished for its ability as for its purity —one that is an 
honor to the law and to the great State whose judicial 
system they both represent and uphold. Occasionally 
a seeming loss is sustained in the expiration of the 
term of one of the judges, who by eminent and long- 
continued service has endeared himself to the bar and 
people, and the failure to re-elect him. A striking 
illustration of this has very recently occurred in the 
case of Chief Justice Thompson. But we should reflect 
that no system of human invention is perfect; and 
while it is true the elective system has deprived us of 
his great ability, experience, and unsullied honor, yet 
it is equally true that the same system gave us fifteen 
years of his unremitting labor in the vigor and prime 
of his manhood — intellectual and physical. But a 
greater reproach, but fortunately one that may be 
remedied by proper legislation, is found in the fact 
that no provision is made by law for continuing to such 
faithful public servants their salaries, so that they 
might be free from anxiety in regard to a competence, 
when not blessed with a private fortune of their own. 
The bar owes it to itself and to common justice to see 
that such provision be made in every State. It has 
but to will it and it is done. 

. Iam, dear sir, yours most sincerely, 
JAMES ALEXANDER FULTON. 


———~a-—_—_ 


COURT OF APPEALS ABSTRACT. 
COMMON CARRIER. 


1. Plaintiff’s wife was a passenger on defendant's 
road from New York to Mt. Vernon; immediately 
upon the arrival of the train, the baggage-master placed 
her trunk in the depot and went away; she waited 
fifteen minutes to get the trunk, but could find no one 
to deliver it; about three hours after, plaintiff's son 
went to the depot for it ; but the baggage-master was 
still absent. The son went in pursuit of him and re- 
turned with him, delivered his check and the trunk was 
drawn out to the door, but meanwhile the conveyance 
employed to remove the trunk had gone, and no other 
could be obtained, and it was thereupon left in charge 
of the baggage-master for the night; during the night 
it was broken open and rifled of its contents. In an 
action to recover for the loss: 

Held, that defendant’s liability as common carrier 
had not terminated, and that it was liable. (Allen and 
Folger, JJ., dissenting). Dininny v. N. Y.& N. H. R. 
R. Co. Opinion by Peckham, J. 

2. Where a common carrier has transported freight 
under a special contract limiting his common-law 
liability, and by which he undertook for an agreed 
compensation to carry it to the terminus of his route 
and there deliver it to another carrier, no authority 
results from the relation or from the contract em- 
powering him to enter into a special contract on behalf 
of the owner, with the said carrier, limiting or restrict- 
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first carrier terminates with the delivery of the goods 
to the second, and the common-law liability of the lat- 
ter attaches at once, by necessary implication, upon 
the receipt thereof. Babcock v. L. 8. & Mich. S. R.R.Co. 

Where a carrier undertakes for a specified compensa- 
tion to transport over his route, and to deliver at the 
terminus thereof, goods marked to a consignee be- 
yond such terminus, a through contract will not be 
implied from the fact that in the description of the 
goods in the contract, the marks showing the ultimate 
destination are given. Nor is such a contract extended 
oraffected by the fact that in making it a printed blank 
is used, adapted to a through contract extending over 
other and connecting lines, and making the contract to 
read ostensibly for or on behalf of all the carriers over 
whose lines the goods may pass. The written portions 
of the contract will control, and only so much of the 
printed matter in the blank form used as is consistent 
therewith is of any effect ; all that is incompatible with 
or inappropriate to the intent of the parties, as indica- 
ted by the written portions, is to be rejected. Ib. 

. CONVERSION. 

1. Action forthe conversion of fifty shares of the 
New York Central Railroad stock owned by plaintiff, 
who delivered the certificate therefor assigned in 
blank to P., to be used by him as security in stock 
transactions. P. transferred the certificate to defend- 
ants as ty to cover any balance upon his dealings 
in stock with and through them, notifying them that 
plaintiff was the owner. One 8. acted as broker for 
P. in the purchase and sale of stocks, having written 
authority to act on P.’s behalf in any stock transaction 
with defendants. Subsequently, by direction of 8., 
defendants sold the stock in question. 

Held, that the power to 8S. did not include any 
authority to sell this stock or to interfere with the 
contract between the principals. That defendants 
having notice, P. could confer nc power of sale upon 
them, and that therefore they could only sell as 
pledgees, in the manner and upon the notice required 
by law. Porter v. Parkes et al. Opinion by Allen, J. 

2. Where one dealing with the apparent owner of 
property has actual notice of title on another, he can 
claim no other or greater interest therein than the 
apparent owner claimed the right to or proposed to 
transfer. Ib. 

HUSBAND AND WIFE —EVIDENCE —PRACTICE. 

Under the provisions of chapter 887, Laws of 1867, 
in an action between husband and wife, either as a 
witness in his or her behalf against the other, save in 
the cases excepted in said act, this act applied to all 
trials thereafter had in actions pending where it took 
effect, and under it the husband or wife can testify to 
conversations and communications (not confidential) 
had with the other prior to the taking effect of the act. 

The act, as thus interpreted, is not repugnant to the 
provision of the constitution of the United States 
(sub. 1, § 10, art. 1), prohibiting the passage of an ex 
post facto law. 

An order making an extra allowance, when it does 
not exceed the limits prescribed by the Code, is not 
reviewable in this court. Southwick v. Southwick. 
Opinion by Folger, J. 


LANDLORD AND TENANT. 


Where a lease for a term of years contains a clause 
giving the lessee the privilege of keeping and occupying 





of said term, as he shall choose or elect, yielding and 
paying therefor the same rent, and where at the expira- 
‘tion of the specified term the lessor died, the lessee is 
not entitled to a renewal or extension of the lease. 
The most that is created by the clause is a tenancy 
from year to year after the termination of the term, 
‘determinable at the pleasure of either the lessee 
‘or owner of the reversion, upon giving the requisite 
‘notice. The W. Tr. Co. of Buffalo v. Lansing et al. 
Opinion by Folger, J. 
PARTNERSHIP — LIEN OF EXECUTION. 

Where a sheriff receives for collection an execution 
against one of the members of a copartnership, and 
by virtue thereof he levies upon the interest of the 
jadgment debtor in the goods of the firm, and where 
within sixty days after a receipt, before a sale, he 
receives an execution against all the members of the 
firm, for a copartnership debt, the latter is the prior 
lien, and if upon sale, the stock proves insufficient to 
satisfy it, he is justified in returning the former execu- 
tion nulla bona. The Eighth Nat. Bk. of N. Y.v. Fitch, 
Sheriff, etc. Opinion by Grover, J. 

REAL ACTION — JUDGMENT — LIS PENDENS. 

In an action to recover possession of real property, 
the docketing of a judgment in the office of the county 
clerk, under the provisions of the act of 1840 (chap. 
386, Laws of 1840), is not essential to the conclusiveness 
of the judgment. If such judgment is docketed by 
the clerk of the court where rendered, as judgments in 
courts of record are required to be docketed (2 R. 8. 
360, § 3), it is sufficient. If the judgment was obtained 
by default, after three years from such docketing, it is 
conclusive upon the defendant and upon all persons 
claiming from or through him by title accruing after 
the commencement of the action (2 R. 8. 309, § 38). 

Where, however, one has entered into possession of 
premises, the subject of such an action, claiming under 
title not derived from defendant, and accruing before 
a recovery therein, the subsequent acquisition by him 
of a title from defendant does not deprive him of the 
right of claiming possession under the prior title, and 
the judgment is neither conclusive nor any evidence 
against him, but in order to dispossess him plaintiff 
must prove his title. The only office of a notice of 
lis pendens is to give constructive notice to and to bind 
by the subsequent proceedings those who may deal with 
defendant, in respect to the property involved in the 
action during its pendency and before final judgment. 
No notice is necessary to make the judgment effectual 
as against parties claiming under defendant by transfer 
subsequent to the judgment. The judgment disposes 
of the rights of the parties, is a matter of public record, 
and is conclusive both upon defendant and any subse- 
quent grantee. 

A notice of lis pendens is unnecessary in an action to 
recover possession of real property, even as against a 
purchaser pendente lite; the plaintiff in such an action 
can only recover upon’s legal title; it is only against 
mere equities that a purchaser without notice is pro- 
tected. Sheridan v. Andrews et al. 

SPECIFIC PERFORMANCE— CONTRACT TO SELL LAND. 

1. Defendant contracted to sell andconvey certain 
premises; at the time fixed for performance he was 
unable to give an unincumbered title, no part of the 
‘purchase-money was paid, and the defendant remained 
in possession. Plaintiff brought an action for specific 
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performance three years and a half after the time fixed 
for performance, without giving any notice meantime 
of his intent to insist upon the execution of the con- 


2. i caieitieatiiios ieohesmantainates 
Sout ne gerne a feed igh WE vest in the. qmates 
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purchase-money, but in consequence of the title being 
incumbered, the vendor is unable to perform, a tender 
of the purchase-money is not necessary, in order to 
preserve the vendee’s rights under the contract, 
Although a court of equity will sometimes grant relief 
to one who has not complied with the strictures of this 
contract, yet it will only be done in cases where'the party 
seeking it makes out a case free from all doubt, shows 
that the relief he asks is under all the circumstances 
equitable, and accounts in a reasonable manner for his 
delay and apparent omission of duty. Ib. 

USAGE — EVIDENCE. 

Plaintiffs contracted in writing to furnish the ma- 
terials to do certain plastering for defendant upon his 
building in Buffalo, at so much per square yard. They 
included in their bills, and charged for the full surface 
of the walls, without deduction for cornices, base- 
boards or openings for doors and windows. To sup- 
port these charges they proved, under objection, that it 
was the uniform and well-settled custom of plasterers 
in Buffalo so to measure to charge. 

Held, that the evidence was proper, the usage not 
being unlawful or unreasonable, and raised a presump- 
tion that defendant contracted with reference to the 
usage. To meet this presumption defendant, as a wit- 
ness in his own behalf, was asked if at the time of con- 
tracting he had any knowledge of the custom claimed. 
The evidence was excluded. Held, error. (Peckham, 
J., dissenting.) Walls et al. v. Bailey. Opinion by 
Folger, J. 
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ORDER OF COURT OF APPEALS. 

The court of appeals, on Wednesday, made the fol- 
lowing order: 

Ordered: That this court will take a recess from the 
‘28th day of February, A. D. 1873, to the 24th day of 
March, A. D. 1873; that a new calendar be made for 
the court, commencing on the said 24th day of March; 
that all causes upon the present calendar not trans- 
ferred to the commission of appeals, or otherwise 
disposed of, be placed upon the new calendar without 
further notice; that other causes may be noticed on 
or before the 10th day of March, A. D. 1873, and put 
upon said calendar. Causes remaining upon the pres- 
ent calendar will be called and heard in their order 
during the present month. Ordered: That in pursu- 
ance of the amendment of the sixth article of the 
constitution, adopted in the year 1872, five hundred 
causes pending in this court be transferred to the com- 
mission of appeals; that such of said causes as are upon 
the present calendar of this court will be placed upon 
the calendar of the commission of appeals, and heard 
without farther notice, for the term commencing on 
the 4th day of March next. 

We shall next week give a list of the causes trans- 


ferred. 
E. O. Perr, Clerk. 











DECISIONS OF COURT OF APPEALS. 

The court of appeals, on the 4th inst., announced the 
following decisions: 

Cary, resp’t, v. White, adm’r, etc. “adie Judg- 
ment reversed and new trial granted; costs to abide 
the event. ——In the matter of the application of 
the Board of Commissioners of the Washington Park 
of city of Albany.— Order affirmed with costs. — 
Rainsford, adm’r, appl’t, v. The Royal Insurance Com- 
pany of Liverpool, resp’t.— Judgment affirmed with 
costs. ——Switz, resp’t, v. De Remer, adm’r, etc., 
appl’t. — Judgment affirmed with costs. —— Menagh, 
resp’t, v. Whitwell and ano., appl’t. —Judgment re- 
versed and new trial granted, costs to abide the 
event. —— Johnson, adm’r, etc., resp’t, v. Hartshorne, 
ex’r, appl’t.— Judgment reversed and new trial granted, 
costs to abide event, unless the plaintiff within twenty 
days consents to a modification of the judgment in 
conformity to the opinion of the chief judge; and if 
such consent is given and judgment modified, then 
judgment is affirmed and modified without costs. 
Judgment to be settled by the chief judge on notice, 
unless the parties agree. 

Porter, ex’r’x, etc., appl’t, v. Parmley, resp’t.— Order 
granting new trial reversed and judgment on report of 
referee affirmed with costs——Lynch, adm’r, resp’t, 
v. Crary and another— Judgment reversed and new 
trial granted, costs to abide event. —— Ingraham, ex’r, 
resp’t, v. Disbrough, applt.—Motion denied with 
$10 costs. —— Grant and others, resp’ts, v. Taylor and 
others, applt’s.— Order affirmed with costs. —— Wade, 
adm’r, resp’t, v. The New York and Oswego Midland 
Railroad Co., appl’t.— Judgment reversed and new 
trial granted, costs to abide the event. —— St. Luke’s 
Home for Indigent Christian Females, resp’ts, v. An 
Association for the Relief of Respectable Indigent 
Females in the city of New York, appl’ts. — Judgment 
reversed and judgment for the defendant to the effect 
that the defendant is entitled to the legacies given by 
the will and codicil to ‘‘The Society for the Relief of 
Indigent Aged Females,” without costs to either party 
as against the other. —— McGrath, adm’r, eto, resp’t, 
v. Duffy, appl’t. — Judgment affirmed with costs. 
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GENERAL TERM ABSTRACT. 
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SUPREME COURT 





first DEPARTMENT — DECEMBER, 1872. 
CONSTITUTIONAL LAW. 

1. Payment of services rendered under unconstitutional 
legislation: mandamus.— This is an application for a 
mandamus to compel the county treasurer of New 
York to pay for the services of the relator as a commis- 
sioner of records. On appeal from an order denying 
the application, held, if it be conceded that the origi- 
nal act of 1855, appointing the commissioners of 
records, was unconstitutional, and that the acting of 
such commission might have been prevented, still they 
have performed the duties imposed upon them, and 
the legislature, by repeated appropriations of money 
since for the payment of their indebtedness, have rati- 
fied such acts and provided therefor. Under such 
circumstances the payment of the just claims, which 
the legislature have just ordered to be paid, cannot be 
defeated by setting up of the invalidity of the act 
under which the original appointment was made. 
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There can be no doubt but that, although the original 
act was titutional, the legislature may, by a 
subsequent act, direct the expenses incurred by such 
legislation to be paid. This they have done in this 
case. The case of The People v. Raymond, 37 N. Y. 
428, was a proceeding by quo warranto to try the title 
to the office, and does not effect this case. The man- 
damus should issue and order to be reversed. People ex 
rel. Kingsland v. Bradley, County Treasurer. Opinion 
by Ingraham, P. J. 

2. Concurring opinion.— The learned judge, concur- 
ring, says, that assuming the act of 1855 to be unconsti- 
tational, the expenses incurred in proceedings under it 
may be provided for by subsequent legislation. And 
as the sum of $100,000 has been raised by tax, of which 
sufficient remains to pay this claim, it must be assumed 
that the sum named was raised by law duly author- 
izing it. Ib. Opinion by Brady, J. 

contracts. See Evidence and Mortgages. 
CONVERSION. 

1. Taking property under attachment: damages : on 
appeal from judgment in favor of defendant.—The 
plaintiff was the owner of nineteen cases of tobacco 
which was in the custody of Heineken & Palmore in 
the city of New York. They had been shipped by the 
plaintiff from Richmond, under an agreement with 
Fithian & Co., to sell them a certain amount weekly, 
to be paid for when delivered in New York. After 
those cases were shipped, the plaintiff ordered Heine- 
ken & Palmore not to deliver them, but to hold them 
subject to plaintiff’s order. This was in April, 1867. 
The Bank of Richmond, under an attachment against 
one Norfleet, levied on these nineteen cases. This 
action was brought to recover the value of the tobacco 
and damages for taking it. It appears in evidence 
that after the levy by the sheriff, an arrangement 
was made between the plaintiff and Fithian & Co., to 
pay the plaintiff for the tobacco, and an order given by 
the plaintiff on 6th May, 1867, on Heineken & Palmore 
to deliver the tobacco to Fithian & Co. 

There was difficulty between the parties as to the 
delivery and payment, and on May 30th an order was 
made by plaintiff, revoking the former authority to 
deliver to Fithian & Co., and authorizing Harrison, as 
agent of plaintiff, to take possession of the tobacco on 
his account. Mr. Sprout testifies that he ordered the 
sheriff to deliver the tobacco to Fithian & Co., as the 
purchasers from Allen, and the deputy-sheriff testifies 
that he so delivered it to them. The firm of Fithian & 
Co. had only paid $457, and gave a due-bill for $500, 
which was to be paid on delivery of the tobacco, but 
which was never paid. On appeal, held, that it is 
apparent from these facts, that when the sheriff levied 
upon the property, the title to it was in the plaintiff, 
and taking it under an attachment against Norfleet 
was a trespass, and gave the plaintiff a right of action 
therefor, both for the value of the property and dam- 
ages for the taking. The subsequent sale of the prop- 
erty to Fithian & Co., if it took place, would not be 
any defense for defendants to a claim for damages for 
the illegal conversion. It might be available, in miti- 
gation of damages, if in consequence of such sale the 
property was delivered up to the purchaser, to the 
same extent that a delivery to the plaintiff would have 
been, and no further. A return by the sheriff of goods 
improperly taken under a levy against a person not 
the owner cannot relieve the sheriff from the liability 
for the trespass, but only is available in mitigation. 








Whether there was any sale, and whether the order for 
the delivery of the goods was not revoked before such 
delivery by the sheriff, were questions necessarily te 
be passed upon. Even if there were such sale, it did 
hot satisfy the claim for the trespass, nor for the dam- 
ages incurred in consequence thereof. This could only 
be done by showing an accord and satisfaction, or a 
release of the plaintiff’s claim therefor. It was error 
to take the case from the jury by the com- 
plaint. Judgment reversed. Allen v. First National 
Bank of Richmond et al. Opinion by Ingraham, P. J.; 
Also, see Notice. 
| 2. Attachment of goods by sheriff.— Folger & Tibbs 
owned certain goods which the sheriff had seized by 
virtue of an attachment against them; subsequently 
they sold to plaintiff, who offered to pay to the sheriff 
the amount for which he held the goods at the time of 
the sale to plaintiff, if he, the sheriff, would deliver 
the goods to plaintiff. The sheriff refused the offer, on 
the ground that he would hold the goods under attach- 
ments which came into his hands after the sale to 
plaintiff was made. In an action against the sheriff: 
Held, that the plaintiff’s right to the possession of 
the goods, upon payment of the amount of the first 
attachment and costs, is clear; the offer to pay was 
equivalent to actual payment, and the sheriff was uot 
authorized to hold the goods under the attachments 
which came into his hands after this sale was made, 
for the feason that the goods were no longer the prop- 
erty of Folger & Tibbs, but of the plaintiff, and his 
refusal to restore the goods on receiving the payment 
Offered was an act of conversion on his part. Klinck 
v. Kelly. Opinion by Gilbert, J. Also, see Notice. 


DAMAGES. See Conversion and Mortgages. 
ESTOPPEL. 


1. Estoppel by representation of agent —usury — notes, 
bills, etc. On appeal from judgment against defend- 
ants, the maker and indorser of a promissory note, 
the defense of usury was interposed to the note. One 
Fielding, who was the agent for the defendant Brown, 
stated to the plaintiff that the note was business paper. 
It was not so in fact; Fielding was not the agent for 
defendant Johnson, nor did Johnson derive any ad- 
vantage from or have participation in the false state- 
ment whereby plaintiff was induced to part with his 
money: 

Held, that plaintiff having acted upon the statements 
made, Brown, who derived the whole benefit from the 
falsehood, must be held to be estopped from denying 
the truth of the assertion. The defense of usury is, 
however, available to Johnson, who was a mere accom- 
modation party on the paper. Judgment affirmed as 
to defendant Brown, and reversed as to defendant 
Johnson. Woolsey v. Johnson and Brown, Opinion 
by Leonard, J. 

2. When party is estopped from denying partnership.— 
On appeal from judgment in favor of plaintiff, the 
referee has found as matter of fact, upon evidence 
which is conflicting, that the note in suit was taken 
by the plaintiffs as the note of the firm of J. B. 
Buck & Co., of which they supposed the defendant 
Meyer was a member; that the consideration of the 
note was goods sold to such firm; that on the occasion 
when the goods were sold Meyer & Buck stated that 
Meyer was to be a member of said firm in about six 
weeks; that they then wished to buy goods of the 
plaintiffs for said new firm; that they jointly pur- 
chased the goods for which the note in suit was given, 
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was given the plaintiffs until after the delivery of the 
goods and the receipt of the note. - 

‘Held, that the facts found established a legal liability 
against Meyer, for the reason that the plaintiff was a 
party to the contract of purchase of the goods. The 
credit was given to the individuals who were to become 
members of the proposed partnership, and this was 
done with the express assent of Meyer. Although, 
therefore, the agreement was that the partnership 
should not commence until some time after the pur- 
chase, and the agreement was never carried out, yet 
the purchase was itself a quasi-partnership transaction, 
and having been expressly sanctioned by Meyer, he is 
estopped from disputing his liability, It was certainly 
competent to prove what the statement was, on the 
faith of which the goods were sold: The exception to 
this evidence is not good. Weare unable to perceive 
any materiality in the evidence respecting what had 
been done by the plaintiffs in limiting their terms of 
credit. But if the evidence was erroneously admitted, 
it could have had no effect upon the judgment. 

The error, therefore, was a barmless one. Judgment 
affirmed. Stiles v. Meyer, impleaded, etc. Opinion by 
Gilbert, J. Also see Trustees. 


EVIDENCE. 


1. Evidence as to bias of witness.—On the trial of this 


action, one Lindenstrought was called as a witness for 
the defense. On cross ination, he testified that 





he had seen a Mr. Wallack, but not in reference to this: 


case. The prosecution subsequently proved by Wal- 
lack, under objection, that Lindenstrought, in that 
interview, had stated that he was “‘sent by the prison- 
er’s relatives to request Wallack to allow the return of 
the money lost,’’ and which was alleged to have been 
fraudulently obtained by the prisoner. 

Heid, that this testimony was material, as showing 
the feelings of Lindenstrought in this matter, and thus 
affecting the weight to be given to his testimony. It 
was not evidence that the relatives had in fact really 
sent him, nor was it offered to contradict the witness 
ina collateral matter. If it had been wholly collateral, 
it could not have been admitted. No request was 
made to charge the jury that it should not be consid- 
ered for these purposes. The fact that the witness 
pretended, truly or falsely, to have been sent on the 
business, and that he was attempting to make some 
arrangement, showed his interest in the case, and was 
thus admissible under the cases of The People v. Starks, 
2 Denio, 106; Newton v. Harris, 2 Seld. 345; Moore, 
plaintiff in error, v. The People, etc. Opinion by 
Learned, J. 

2. Examination of a prisoner on his own behalf: 
record of conwiction as evidence.—Upon the trial the 
prisoner became a witness on his own behalf. On his 
oross ination by the district attorney he testified 
that he had not been convicted of burglary before the 
alleged offense was committed. Ata later stage of his 
cross-examination, this question was put to him: 
‘I ask you again specifically, were you not, on April 
26, 1856, arraigned at the bar of this court, charged with 
the crime of burglary; did you not confess your guilt, 
and were you not sentenced to three years in the State 
prison for that offense?’’ The prisoner answered, “I 
‘was not; no, sir.’’ The case shows that afterward the 
district attorney renewed his motion to prove by the 
records of the court that a person by the name of the 
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for said contemplated new firm ; that said partnership defendant was convicted of felony, upon which the 
was not in fact formed, but.that no notice of that fact | prisoner’s counsel objected to the evidence. There- 


upon the court decided. ‘‘This is immaterial proof, 
unless it is connected in some way with the prisoner.’’ 

It is a preliminary offer upon an immaterial matter, 
and it will be time for you (prisoner’s counsel) to 
object when he (district attorney) offers a witness to 
prove a substantive matter.” To this decision the 
prisoner’s counsel excepted. The district attorney then 
stated the contents of a record which showed a convic- 
tionof William Marx, April 25, 1856, of burglary in the 
third degree. Subsequently the court rejected evi- 
dence to show that the prisoner was the person named 
in the record of conviction. 

Held, that the same rules must govern the examina- 
tion of a prisoner, when he avails himself of his privi- 
lege to become a witness, as apply to any other witness. 
One of these is that a party cannot, upon cross-exam- 
ination of a witness for the adverse party, draw out 
collateral statements, not material to the issue on trial, 
and then contradict such statements. He is concluded 
by the answer of the witness. This rule was violated 
in this case. The evidence should have been rejected 
altogether. It is impossible to say that the prisoner 
was not prejudiced by it, orthat the rejection of the 
evidence offered to show the identity of the person 
named in the record cured the error. The record was 
in, and in the absence of testimony on the subject the 
jury had a right to draw the inference of identity of 
person from the identity of record. The judge should 
have withdrawn the matter from the consideration of 
the jury, and have told them distinctly to disregard it. 
Not having done so the error remains. New trial must 
be granted to the prisoner. William Marz v. The People. 
Opinion by Gilbert, J. 

8. Parol evidence as to written contract.—On the trial 
of this cause a witness was asked if he had a contract 
with one Otis, the debtor, in an attachment proceed- 
ing for the manufacture of certain engines. It was 
objected that it already appeared in evidence that the 
contract was in writing and should be produced. The 
witness answered that the contract was with Otis. 

Held, that proof that there was a transaction was 
not objectionable as evidence. The inquiry was out- 
side of the rule which prohibits parol evidence as to the 
contents of a written instrument. The fact of the 
existence of a deed or contract to or from a party does 
not necessarily refer to the contents. Although the 
matter is not free from a doubt, I think the reason of 
the rule does not require its application to this case. 
Bishop v. Kelly, sheriff, etc. Opinion by Leonard, J. 

Also see Personal Property. 
(To be continued.) 
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BOOK NOTICES. 

The American Civil Law Journal (New York, 
Diossy & Co.) made its appearance last month. It 
is of the size and style of the Albany Law JouRNAL, 
contains thirty pages, and will be issued in monthly 
numbers. Mr. R. H. Chittenden, the managing editor, 
was a student of the civil law at Heidelberg, under the 
late Dr. Von Vangerow. The first number has the fol- 
lowing contents: ‘‘ The Study of the Civil Law;”’ ** The 
Influence of the Civil Law upon the Common Law;” 
“Legal Reform ;"’ ‘ Adolph Carl Von Vangerow;” 
* Book Notices’’ and *‘ Miscellaneous.” The Civil Law 
Journal begins most admirably, and we commend it to 
the attention of our readers. 
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mm Sate Statutosy ofes offenses as a both law 
Pad Brown & Co.. 71978. 

Whatever comes from the pen of Mr. Bishop on the 
subject of criminal law is pretty sure to be good. His 
treatise on ‘“‘ Criminal Law,” and ‘Criminal Proced- 
ure” have given him a deservedly high reputation as a 
law-writer, and one not likely to be injured by this" 
new claimant to professional favor. The author gives 
the scope of the work in the following characteristic 
manner: “ It presents, in a compact form, the various 
elementary principles of statutory interpretation 
pertaining both to the civil and criminal depart- 
ments of the law. From this starting point it pro- 
ceeds more minutely to explain the doctrines which 
control the interpretation of criminal statutes in par- 
ticular; and to illustrate them by numerous examples 
in which individual words, phrases and larger pro- 
visions are given, with the constructions put upon 
them by the courts. Thus it goes on step by step with 
practical applications of doctrines, showing how the 
common law and the statutes are woven together in 
the administration of the law of statutory crimes. As 
the work progresses toward the middle and the end, it 
descends more and more into detail; and the result is, 
that nearly all the particular statutory offenses known 
in our States are treated of more or less at large, as 
respects the law, the indictment, and the evidence, 
and one or more brief forms of the indictment are 
given for nearly every offense.” 

The author also assures us that he has taken pains 


that the book should include such mgelection of mate- 
rials from the immense mass before him as would 
enable him to render each paragraph new, not in form 
only, but in essence, thus avoiding a repetition of his 
other works. The work is divided into five books, 


treating of the following subjects: ‘‘The Interpreta- 
tion of Criminal Statutes," ‘The effect of some Par- 
ticular Common-law Doctrines upon the Statu 
“Form of the Indictment or Complaint,” ‘‘The Lead- 
ing Statutory Offenses connected with the Common 
Law,” “Offenses more purely Statutory.” Each of 
these books is again divided into chapters and sections. 
The book is written in that foreible— even dogmatic 
style so peculiar to Mr. Bishop, but it is not the dog- 
matism of ignorance. He is thoroughly conversant 
with his subject, both on principle and on the author- 
ities, and instead of leaving the reader, after leading 
him through a maze of conflicting authorities, to 
deduce the principle for himself, he deduces it for him, 
and states it in a clear and convincing manner. This 
book will be found serviceable even to the lawyer whose 
practice is confined exclusively to the civil branch of 
the law, as the discussion on the interpretation of stat- 
utes is full and learned; but it will be found especially 
valuable to those engaged in the administration of the 


criminal law. 
ee ie ck Tene 


MEMBERS OF THE JUDICIARY and of the bar through- 
out this State, who wish their names added to the let- 
ter to Judge Nelson, published in this journal last 
week, are requested to address 8S. B. Griswold, Law 
Librarian, State Library, Albany. 

Hon. Nehemiah Bushnell, a leading member of the 
Illinois bar, en ee Pleas Yes State, on the 
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MR. EDWIN JAMES. 

sapstabudedenatimasedtianamaatadiecnmnemen 
chief justice of the queen’s bench, to the lord chief 
justice of the common pleas, to the lord chief baron of 
the court of exchequer, and to the rest of the judges 
of those courts, asking them to appoint a day for hear- 
ing an appeal against the order vacating his call to the 
bar. Mr. James asks that that order may be reversed, 
and his name restored to the books of the society of 
the inner temple. Mr. James recites in his petition 
the whole story of his embarrassments, his flight from 
England, and his expulsion from the bar after twenty- 
five years of practice as an advocate, and part of 
the time as a queen’s counsel. Mr. James states that 
he was called to the bar in 1836, and in the spring of 
1861 certain rumors affecting his character were inves- 
tigated by the masters of the inner temple, the inquiry 
resulting in the passing of a resolution on the 18th of 
July, vacating his call to the bar, and striking his name 
off the books of the society. Two days afterward he 
gave notice of appeal to the judges, but owing to his 


is compelled to review them all. 

gives his account of each of the three cases, and 
declares that he left England at the suggestion of 
Mr. Parkes, in expectation of finding on his return 
all difficulties arranged. He deolares that his pecu- 
niary embarrassments were caused by losses, by 
large interest paid to usurers, and by imprudent 
expenditure at parliamentary elections. He lost £8,000 
by the late John Sadleir; that the Horsham election 
cost £5,000, which a friend lent him and he has never 
repaid ; that his candidature for Hull and Southampton 
cost him £2,500; and his contested election for Mary- 
lebone cost £7,500 at least. During his absence from 
England he resided in the States of New York and 
New Jersey, and he states that he has endured eleven 
years of mental suffering, and upon some occasions 
actual want; that he has never been able to pay the 
expenses of a voyage to this country. nor of his resi- 
dence here until the month of March, 1872, when he 
left America by the proceeds of a little furniture he 
had sold, and by the assistance of one friend. He is 
authorized by Lord Westbury to state that Lord 
Westbury’s act in canceling his patent of queen's 
counsel, which took place on proof of the order and 
resolution of the benchers, ‘‘ was only ministerial, and 
that his lordship never had submitted to him, and 
never saw the evidence, nor any of the proceedings 
taken before the bench, and therefore formed no 
judgment on them."’ The petition concludes by giving 
nine reasons why the order of the benchers was not 
just, and ought to be reversed. They are briefly that 
there was no specific charge preferred against him, no 
evidence of any misconduct, professional or otherwise, 
adduced, and that the benchers constituted themselves 
accusers and judges, and refused his counsel reason- 
able time to address them. The order, he maintains, 
is invalid, since it does not inform him upon what 
charges of misconduct he has been disbarred; the 
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decision was hasty; no chance was given him of ex- 
plaining or rebutting testimony, and hearsay evidence 
was taken. Finally, Mr. James urges that the bench- 
ers conducted the inquiry unjustly and inquisitorially, 
inquiring into private matters not under their cogni- 
zance, and that charges and insinuations were made 
by benchers, who afterward acted as judges, and un- 
fairly influenced the majority of the benchers against 
him.— Law Times. 

————__#+ o —___—_ 

CORRESPONDENCE. 
Gey. Runyon. 
Newark, N. J., Feb. 3, 1873. 

Dear Sir,—In Vol. 7, No. 4, of date January 25, 
1878, under the head of “legal news,” ALBANY Law 
JouRNAL, I find you refer to the probable appointment 
of Gen. Theodore Runyon as chancellor of our State 
(for which position he has since been nominated), and 
you say “‘ he is said to be a verg good man, but not very 
profound.”” The reference you make to him does him 
great injustice, and, as I assume your statement is made 
not from personal knowledge of the man, I take the 
liberty of saying, your information is not such as is 
warranted by the facts relative to the professional 
standing of Gen. Runyon. I speak from personal 
knowledge, having lived in the same city with him for 
twenty years. He is not only what you say “avery 
good man,” but as a lawyer, he is able, having but few 
superiors, and not many equals in his State. A man 
of fine legal culture, a mind free from bias, quick to 
perceive, an acuteness rarely met with even in the 
legal profession, and above all a man who loves jus- 
tice and who possesses the nerve to administer it with- 
out fear or favor. 

You, I trust, will pardon the liberty I have taken; 
the only excuse I can offer for trespassing upon your 
time is, that a worthy man, and one whose State de- 
lights him to honor, should not receive injustice at the 
hands of any one who caters for the legal appetite. 

Very respectfully, Your obd’t svt., 
JOHN G. TRUSDELL. 

(Having unintentionally done Gen. Runyon an in- 
justice, we take pleasure in being set right by one so 
competent to speak in the matter as is Mr. Trusdell. — 
Ed. A. L. J.J 

-—--—— pe 
NOTES AND QUERIES. 
CLEVELAND, Feb. 1, 1873. 
Editor Albany Law Journal: 

Dear Sir, — Will some of the readers of your valu- 
ble Law JOURNAL answer the following: 

A purchases of B 50 acres of land for $5,000, and pays 
B $1,000 down. A gives B a mortgage on the land pur- 
chased for $4,000. A isto have ten years to pay the 
$4,000, and agrees to pay $400 each year and interest. 
A reserves the privilege of paying more than $400 of 
the principal on any pay day, if he wishes to, nothing 
said about its shortening the time of ten years if he 
should pay more. In four years A has paid B $2,000 of 
the principal. At the end of the fifth year A says to 
B, what I have overpaid should apply on this payment, 
and all I now will have to pay is the interest due. B 
says you must pay me $400 of the principal. A refuses, 
and B commences an action of foreclosure, and A puts 
in an answer and alleges that what he has overpaid 
should apply on the fifth payment. Who is right, or 
can A succeed in his defense? J. 8. J. 





Srm— Will some of your readers inform me whether a 
policy of insurance on the life of a husband, for the 
benefit of his wife, is assignable or not, or refer me to 
some decision on the subject ? E. K. 


—+o-—_—_ 
LEGAL NEWS. 


The governor of Florida favors the abolishment of 
the system of trial by jury. 


It is proposed to increase the salaries of the circuit 
court judges of Wisconsin to $4,000. 


Judge Colt, of the supreme court of Massachusetts, 
is seriously ill of the small-pox. 


Hon. William H. West, associate justice of the 
supreme court of Ohio, has resigned that office, and 
will be succeeded, it is said, by Judge Stone, of 
Sandusky. 

Hon. Conrad Baker, who was succeeded as governor 
of Indiana by Hon. Thomas A. Hendricks, has taken 
the latter’s position as senior member of the law firm 
of Hendricks, Hord & Hendricks, in Indianapolis. 


Hon. John A. Jameson, of the superior court of 
Cook county, Illinois, has been compelled by impaired 
health to suspend, for the present, his judicial labors, 
and, with his family, is spending the winter at 
Royalton, Vt. 

The National Prison Association have memorialized 
congress for aid in procuring complete statistics of 
crime and its causes throughout the United States. 
The next annual meeting of the association will be 
held at St. Louis. 


A memorial, signed by nearly all the leading lawyers 
of Salt Lake City, asking for such legislation as will 
enable the courts instituted by organic acts in Utah, 
to perform their duties, has been forwarded to the 
president. 


The judiciary committee of the house of representa~ 
tives has agreed to report a bill, increasing the salaries 
of the president and other principal officers of the 
government, which gives the chief justice of the 
supreme court of the United States $10,500, and the 
associate justices $10,000. 


The Milwaukee Sentinel says, that in the private 
political circles of Washington the name of Hon. 
Matt. H. Carpenter is mentioned in connection with 
the office of attorney-general of the United States, 
but it does not believe he would accept the place if 
offered to him. 


Indiana has enacted a new divorce law which 
reduces the number of causes for divorce to seven: 
adultery, impotency, three years abandonment, cruel 
and inhuman treatment, failure of the husband for 
two years to provide for the support of his wife, three 
years habitual drunkenness and conviction of any 
infamous crime. 


A bill before the Michigan senate provides that no 
opinion formed or expression uttered by a juror, upon 
other than personal knowledge of the facts, shall be a 
sufficient ground of challenge, if the juror will declare 
on oath, that he believes he can render an impar- 
tial verdict according to the evidence submitted on 
the trial. The number of pre-emptory challenges is 
increased to twenty on each side. 
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TERMINATION OF COMMON CARRIER’S RE- 
SPONSIBILITY AS INSURER. 


It is a general principle that the liability of a com- 
mon carrier of goods continues as insurer until a rea- 
sonable time after the arrival of the vehicle of transpor- 
tation at its destination. And this principle is appli- 
cable without regard to the nature of the goods or the 
character of the vehicle, and whether the carriage be 
by water or by land. Butin determining this reason- 
able time during which the responsibility as carrier 
continues there has been much difficulty and disagree- 
ment. The question has usually been reserved by 
the court as purely one of law, or submitted to the 
jury under the strictest directions. 

One class of cases confines the period of responsi- 
bility as carrier, after arrival of the vehicle, to the 
narrowest limits, and holds that a removal of the 
goods from the vessel or the car upon a wharf or 
platform, or into a freight-house, discharges the carrier 
from all responsibility as such, and transforms the 
liability into that of warehouseman. Norway Plains 
Co. v. Boston & Maine R. R. Co., 1 Gray, 263; Ses- 
sions v. Western R. R. Co., 16 id. 132; Rice v. Boston 
& Worcester R. R. CVo., 98 Mass. 212; Shepherd v. 
Bristol & Exeter R. R., Law Rep., 3 Exch. 189. These 
eases are decided solely with reference to the carrier’s 
convenience, and while reducing the time after 
arrival to a minimum, and the specific acts of the car- 
rier to the least possible, before the liability as carrier 
ceases, they do not take into account the conven- 
ience or reasonable expectations of the consignee. 
That able jurist Chief Justice Shaw, of the supreme 
court of Massachusetts,in Norway Plains Co. v. 
Railroad Co., supra, thus presented this view of the 
subject: “This view of the law, applicable to railroad 
companies as common carriers of merchandise, affords 
a plain, precise, and practical rule of duty, of easy 
application, well adapted to the security of all persons 
interested ; it determines that they are responsible as 
common carriers until the goods are removed from 
the cars and placed upon the platform; that if, on 
account of their arrival in the night, or at any 
other time when, by the usage and course of busi- 
ness, the doors of the merchandise depot or ware- 
house are closed, or for any other cause, they cannot 
be delivered, or if, for any reason, the corsignee 
is not there ready to receive them, it is the duty 
of the company to store them and preserve them 
safely, under the charge of competent and careful ser- 
vants, ready to be delivered and actually deliver them 
when duly called for by parties authorized and 
entitled to receive them; and for the performance of 





97 


Td 
The Albany Law Journal. 


these duties after the goods are delivered from the 
ears, the company are liable as warehousemen or 
keepers of goods for hire.” 

There is another class of cases which deems the 
liability of the carrier, as such, to continue until the 
consignee has notice and reasonable time for removal, 
whether the goods remain in the vehicle of transpor- 
tation or have been stored in a warehouse. Moses v. 
Boston & Maine Railway Co., 22 N. H. 523; Shenk v. 
Philadelphia Steam Propeller, 60 Pa. St. 109; Red- 
mond v. Liverpool, New York & Philadelphia Steam- 
boat Co., 46 N. Y. 578 (to appear in 7 Am. Rep.); 
Blumenthal v. Brainerd, 38 Vt. 402; Winslow v. Ver- 
mont & Massachusetts R. R. Co., 42 id. 900 (1 Am. 
Rep. 365); Hill Manufacturing Oo. v. R. R. Co., 6 
Am. Rep. 202 (104 Mass. 122); Graves v. Hartford 
and New York Steamboat Co., 12 Am. Law Reg. N. 8. 
23 (to appear in 39 Conn. Rep.). This flexible rule 
seems to be that most generally adopted in this coun- 
try, according to the latercases. In Graves v. Steam- 
boat Co., supra, Seymour, J., makes the following perti- 
nent suggestions in support of this rule: ‘ Whatever 
reasons there are for imposing a strict rule of respon- 
sibility during the transit, exist and continue in full 
force until the consignee has reasonable time to take 
the goods into his own care and custody. The rule 
adopted in Massachusetts has the merit of being defi- 
nite and of easy application, and may in many cases 
avoid a painful controversy as to what, under the cir- 
cumstances, is a reasonable time within which the 
consignee must appear and take the goods. But, on 
the other hand, that rule puts an end to the carrier's 
responsibility as such, just where that responsibility 
is of the highest value to the shipper. Between the 
deposit of the goods on the platform and their delivery 
to the consignee, they are exposed to theft, depre- 
dation and injury by strangers, and by the car- 
rier’s employees. In making delivery care is needed 
to avoid mistakes, and attention required to see if 
the. goods are uninjured. During the whole pro- 
cess of delivery, until fully completed, the goods 
should remain in the care of the carrier upon the 
full responsibility pertaining to him as such, and 
he ought not to be allowed to lay aside that respon- 
sibility until the owner of the goods has had a fair 
and reasonable time and opportunity to receive 
them.” Notwithstanding the fact that the rule of 
liability as insurer, which attaches to the capacity 
of a carrier, originated in a period and in a state of 
society very different from our own, and notwith- 
standing the evident disposition of the courts to effect 
a modification of a liability exceedingly strict for 
modern times and modern commercial institutions, the 
rule as laid down by Judge Seymour is far preferable, 
on principle, to that laid down by Chief Justice Shaw. 
If the liability of the carrier continues at all, after 
the arrival of the vehicle containing the transported 
goods, it must continue for a reasovable time after 
such arrival. None of the cases go so far as to hold 





that at the moment the vessel or the car arrives at its 
destination the liability as carrier ceases. Goods 
must at least be taken out of the vessel or car, or 
delivery must be accepted by the consignee while 
on board such vessel or car, in order to terminate the 
liability as carrier, according to the strictest of the 
cases. And it seems a most arbitrary rule that a 
removal of the goods from the vehicle of transporta- 
tion to a platform, wharf, or warehouse should, 
per se, be sufficient to terminate the responsibility as 
carrier. 

A distinction has been suggested between land- 
borne and water-borne goods; but this seems to be 
not well founded, and was repudiated in Graves v. 
Steamboat Co., supra, and in Redmond v. Steamboat 
Co., supra. See, also, Richardson v. Goddard, 23 How. 
(U. S.) 28. The effect of custom has, however, been 
recognized. In McMaster v. Pennsylvania R. R. Co., 
28 Phil. 397 (69 Pa. St.), it was held that upon proof 
of a custom on the part of arailway company to deliver 
goods at a way station on their platform, without ware- 
housing or giving notice of their arrival to the con- 
signee, such delivery was sufficient, and an exonera- 
tion of the carrier from liability for their subsequent 
loss. See, also, Farmers and Mechanics’ Bank v. 
The Champlain Transportation Co., 23 Vt. 186. So 
also, the positive acts of the consignee may be con- 
sidered in determining the period when the liability as 
carrier ceases. In Fenner v. The Buffalo and State Line 
R. R. Co., 4 Am. Rep. 709 (44 N. Y. 505), it was held 
that where a common carrier, a railroad company, by 
agreement with the consignee and for mutual conven- 
ience, stores goods which have arrived at their des- 
tination, in its freight-house for the night, and they 
are destroyed by fire without its fault, the company 
is not liable. 

The liability of the carrier for delivery of through 
freight to the succeeding carrier has been discussed in 
several recent cases. In Lawrence v. Winona and St. 
Peter R. R. Co., 2 Am. Rep. 130 (15 Minn. 390), it 
was held that while in the absence of a special agree- 
ment a carrier is only liable to the extent of his route, 
and for safe storage and delivery to the next carrier, 
yet, if he stores the goods in his own warehouse at 
the end of his line without delivery or notice, or 
attempt to deliver to the next carrier, his liability as 
carrier continues. In Mills et al. v. The Michigan 
Central R. R. Co.,6 Am. Rep. 152 (45 N. Y. 622), 
it was held that where defendant, a carrier of goods 
destined to a point beyond its line, had transported 
them to the end of its route, and given the usual 
notice to the succeeding carrier, a line of vessels, and 
the goods were destroyed on the evening following 
their arrival, and while in defendant’s possession, 
although defendant was ready to deliver the goods to 
the succeeding carrier, yet it was liable, as common 
carrier, for a reasonable time until, according to the 
usual course of business, a vessel of the succeeding 
carrier could arrive to take the goods. 
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Travelers have a reasonable time to claim and remove 
their baggage; and what is such reasonable time 
depends upon the circumstances of each case. After 
such reasonable time has elapsed the liability as carrier 
ceases, and that of warehouseman begins. Mote v. Chi- 
cago & Northwestern R. R. Co., 1 Am. Rep. 212 (27 
Iowa, 22); Burnell v.N. Y. Central R. R. Co., 6 Am. Rep, 
61 (48 N. Y. 154). But the baggage must be placed in 
a secure warehouse to exonerate the company from 
liability as carrier. Bartholomew v. St. Louis and E. R. 
R. Co.,5 Am. Rep. 45 (53 Ill. 227); Chicago & C. 
R. R. Co. v. Fairclough, 52 Til. 106. In Burnell y, 
R. R. Co., supra, plaintiff called for his baggage on 
the second day after its arrival, and the New York 
court of appeals held that the liability of the com- 
pany as carriers had ceased, and the liability of ware- 
houseman had begun. Express companies are held 
to a stricter liability, in respect to delivery, than car- 
riers by vessel or by railway cars. The rule of liability 
is essentially the same, but in its application a longer 
time is allowed before the responsibility as insurer 
ceases; and as express companies are bound to make 
distribution and delivery at the consignee’s place of 
business or residence, reasonable diligence must be 
exercised in finding the consignee before the liability 
as insurer ceases. Whitbeck v. Holland, 6 Am. Rep. 
23 (45 N. Y.13). After such diligence in finding 
the consignee the liability as warehouseman attaches, 
and that of carrier ceases. Weed v. Barney, 6 Am. 
Rep. 96 (45 N. Y. 344). , 


——- same 


THE RELATION OF LEGISLATIVE REFORM 
TO CODIFICATION. 


In connection with the effort making to secure the 
enactment, by the legislature now assembled at 
Albany, of the civil code, a consideration presents 
itself which few give weight to, and which renders 
this a peculiarly auspicious juncture in the history of 
our State for the carrying into effect of that system 
of codes contemplated and provided for by the con- 
stitution of 1846. Throughout the thinking commu- 
nity an irresistible and growing tendency manifests 
itself against what is termed “special legislation,” or 
in other words, an undue amount of legislative en- 
actment, having reference to strictly private and local 
matters — the changing of names, building of bridges, 
location and laying out of roads, ete., which ought 
to be provided for by general laws or left to the action 
of the local legislatures — the boards of supervisors 
in the several counties. 

The number of these special acts produced in any 
given session by the legislature of a vast and populous 
State like New York, all unprotected as it is by any 
constitutional limitation, is appalling to one who com- 
prehends the far-reaching influences of evil proceed- 
ing therefrom. Most fertile source of corruption, 
knee-deep with a vicious verdure which nourishes 
the lobbyist and crowds out the better tendencies of 
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the thinkers of the community, this detestable char- 
acteristic of our life politic is rapidly working out its 
own destruction. In Illinois, under the new consti- 
tution, the wrong is in large part, if not entirely 
eradicated. In New York the present constitutional 
commission has already prepared amendments to our 
fundamental law, having view to the same end. There 
is no doubt that its work will, with modifications, 
perhaps, be accepted and ratified. The result will be 
here as in the former State. Instead of the four or 
five bulky volumes which contained its statutes en- 
acted during the year prior to the taking effect of the 
new present constitution, the lawyer now finds in one 
small and inexpensive book, no larger than a volume 
of Barbour’s Reports, the entire production of the 
legislature for a yearly session. Furthermore, to the 
consideration of the few general acts therein con- 
tained, as much time and labor were devoted as to 
the preparation of the aforesaid library. 

The bearing of this tendency upon the subject of 
codification is clear and tangible. No code can 
remain perfect without amendment for a long series 
of years in our age and land of progress. Change 
must come to the code as to the application of the 
common law. The form of expression must be varied 
with new requirements, the divisions and subdivisions 
flowing from the various heads treated, the offspring 
of unchainable principles, require alteration and 
re-arrangement, fresh filing and refining. The legis- 
lature, of course, whether suggesting changes or not, 
must ultimately sanction them, if accepted, and 
endow them with authority. No deliberative body 
cumbered with as much serying as those which have 
assembled since the adoption in New York of the 
constitution of 1846, can, consistently and in good 
justice and reason, be required to attend to such a 
delicate and important matter as the supervision and 
care of a work like the civil code, involving as it does 
the most important relations of our citizens, and the 
most jealously guarded rights of person and property. 
Relegate the care of local and special matters, requir- 
ing some sort of legislative action to the boards of 
supervisors; unburden the files at Albany of all but 
general and broad provisions, and let the attention of 
senators and assemblymen be devoted to one matter 
of broad import, rising above the domain of petty 
strifes and rivalries, where it is now vexed by twenty, 
involving all the political and social rancor and bad 
blood of as many localities, and the condition of 
affairs will be immeasurably changed and bettered. 
There will then exist but a tithe of the inducements 
now proffered to men of low lives and talents to seek 
legislative seats; the tone and character of the body 
would be elevated, and in place of endless “log-roll- 
ing” and charges of ravenous “ black horse cavalry,” 
would be found pure and honest aspirations for the 
public good and a laudable desire to sustain untar- 
nished names. To such a body, the amendments 
of codes might be submitted with perfect safety and 





propriety. A place in the law-making assemblage 
would be consistent with the dignity and self- 
respect of the foremost lawyers and laymen; 
a clearer atmosphere would rest above the halls 
of State; anew feeling of respect and reverence 
for the forms and the means of government would 
permeate the body politic, and amid the hope- 
ful omens of a better day, with fresher, purer 
blood bounding along its veins, and loftier impulses 
thrilling nerve and brain, the great State would move 
majestically to the consummation-of that august 
destiny, which, in the providence of God, would seem 
to be allotted to a community so bountifully endowed 
with all material good and so much of mental and 
moral worth. The advocates of codification and the 
opponents of special legislation have labored inde- 
pendently and toward specifically different ends; and 
yet, unconsciously, each has been contributing toward 
the success of the other. Field and Prince have 
worked in perfect independence of one another, on 
totally varying plans and at differing periods; still it 
would seem that their works are rapidly converging, 
and that the one is destined to become the complement 
of the other. One the untiring champion of a system 
of written, legislative law, and the other the zealous 
advocate of such a change in the fundaments of gov- 
ernment as would render pure legislation possible, and 
broaden and increase the capacity of our institutions 
for good. There is harmony in all things, and in the 
vexed and troubled worlds of law and politics the in- 
scrutable designs of an overruling Providence are 
developed with the same truth and exactness, and 
“marvelous adaptation of means to ends” that mark 
the ebbing and the flowing of the waters, and the 
march of the worlds in their orbits. 

To properly round and perfect a series of codes, it 
would seem that the establishment of a commission 
under the laws of the State, composed of able and 
learned lawyers, working at a fair compensation for 
the time and labor invelved, permanent in its nature, 
and having for its object the suggestion and exaz.i- 
nation of amendments, would be of incalculable ser- 
vice, and furnish, perhaps, the only practical solution of 
many difficulties which would be at least liable to arise. 
Such a body, the members as numerous perhaps as 
our present court of appeals, holding office for a term 
of years, placed above and beyond the chaotic elements 
and racking storms of political life, and having for its 
object the revision, preparation and suggestion of pro- 
posed laws, would be of great benefit under our present 
system, and infinitely valuable in the one proposed. 
Amendments originated in or out of the legislature 
should be subject to its revision and recommendation. 
Its province would be properly that of an advisory 
committee, and at the same time it might be properly 
vested with some effective and definite powers, clearly 
defined and limited. The need of this or something 
similar is felt more or less forcibly in New York 
in relation to the code of procedure. It sometimes 
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happens— not as often as it ought however — that 
when the court of appeals and legislature are in simul- 
taneous session, the proposed ‘amendments to the 
above instrument are submitted by the judiciary com- 
mittees to the judges for advisement, and in all such 
instances the most beneficial results are felt. The 
project of a standing law commission to supervise 
legislation and work new laws into a code, is not 
entirely new, and does not altogether lack the support 
of names great in jurisprudence. John Austin, in 
that most profound and remarkable work on jurispru- 
dence which the devotion of a spirited and loving 
wife rescued from the oblivion to which a careless 
world would have consigned it but for her, has 
shadowed forth the idea, but left it unamplified to 
any extent. He simply speaks of such a body, to be 
aided by suggestions from judges and other practical 
lawyers, thus combining due deliberation and com- 
prehension with knowledge of actual exigencies ; also 
by suggestions from theorists. The same notion floats 
dimly in the minds of many lawyers of the present, 
finding expression in conversation casually, but rarely 
in other form. It would operate as a balance to the 
more radical tendencies of the community, and at the 
same time, being subjected to the legislature, would 
not develop such a condition of conservatism as 
would tend to overwhelm and defeat measures of 
merit involving changes of importance ; with properly 
arranged details there would seem to be no more bene- 
ficial adjunct to a codified system than a commission 
of this sort. Experience, which is the most unerring 
probe in political and legal surgery, might discover evils 
radical and destructive, but logically they do not exist. 
The relation between legislative reform and the codi- 
fication of law is extremely intimate, and naturally so. 
The importance of the legislative department of gov- 
ernment would be so greatly increased in the event 
of the success of the latter, that the two reforms 
are rendered inter-dependent, and one reclines upon 
the other. The intense feeling which agitates many 
of our leading political thinkers and aspirants, relative 
to a radical change in the methods of legislation, is 
full of encouragement for the advocates of codifi- 
cation. Incidentally and without preconcert, acts 
to establish a civil code for the State of New 
York, and to enable the revisers of the statutes to 
incorporate in their report the penal and _ political 
codes, or so much thereof as they shall deem advis- 
able, have been introduced by senator James Wood, 
chairman of senate judiciary, almost simultaneously 
with the proposal, by the constitutional commission, of 
changes in the organic law with reference to legis- 
lation. This fact, merely incidental and dramatic as 
it is, nevertheless is of deep significance to those who 
read the signs of the times. Great truths are never 
antagonistic, but rather assistant, and in the instance 
to which we have called attention this principle 
receives peculiar illustration. 





CURRENT TOPICS. 

The recent death of Dr. Lushington in England 
terminated a career of unusual length, usefulness 
andhonor. In 1828 he was appointed judge of the 
Consistory Court and ten years later of the High 
Court of Admiralty, which responsible position he 
continued to occupy until 1867. In speaking of him 
an English contemporary says: “ Dr. Lushington was 
learned, eloquent, zealous and gifted in a high degree 
with the judicial faculty ; and no judge ever com- 
manded or merited greater respect. His ecclesiastical 
judgments were not uncontested, but those who dis- 
sented from them would not deny the learning, re- 
search and logical acumen of the judge. In the 


Admiralty court Dr. Lushington won a reputation 
second to none; we do not forget the extraordinary 
ability and fame of Lord Stowell We remember how 
much he contributed to the science of law and that 
his name is known throughout the civilized world. 
Yet we do hesitate to say that the name of Lushing- 
ton is worthy to be associated with that of Stowell.” 


The results of some recent criminal trials — notably 
that of Tweed — have called out many severe stric- 
tures upon the administration of criminal justice in 
this country, and of which the lawyers have, as is usual 
in such cases, been the objects of the largest portion, 
Indeed it has become the custom to make the legal 
profession the scapegoats for all sorts of miscarriages 
in penal affairs. But a little careful consideration 
ought to convince anybody that the difficulty is in 
neither the law nor its ministers. Criminal procedure 
does not differ essentially from that of twenty or thirty 
years ago, when justice, it is said, was sure, if it was 
slow. Our judges are as able and as impartial, or if 
biased at all, lean generally against the accused, as 
was conspicuously the case in the Tweed trial, in 
which the charge of the judge —as the Evening Post 
has phrased it — “ read more like an argument against 
the prisoner than like a charge”; the lawyers of to- 
day are not more eloquent — have no greater means 
—legitimate or illegitimate — for influencing a jury 
than those of a quarter of a century ago. The diffi- 
culty all comes from the jury — that pet institution of 
the people, and the “sacred palladium” of popular 
rights. The jury is of the people — is the people — 
reflecting, in most cases, the average of popular 
honesty, fidelity and intelligence, and if it goes wrong 
it is the fault of the people, and not of the courts or 
of the lawyers. ' 


We have received from Mr. Clinton a copy of the 
bill drafted by him, relating to the defense of insanity 
in criminal cases, and to which he has now added a 
section. giving to the governor power to discharge 
any person confined under the provisions of the pro- 
posed act. Mr. Clinton expresses the hope that this 
section wiil obviate our objections to the bill, but we 
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regret to say it does not. What we object to in the 
bill is its total abnegation of the right of an innocent 
sane man to his liberty. We readily concede that, 
if a man accused of crime is acquitted on the ground 
of insanity, such insanity ought to be presumed to 
continue. But this presumption he is entitled to rebut 
at any time, and whenever he does rebut it, has as 
absolute a right to his liberty as any citizen of the 
State. This new section proposes to put that right 
at the discretion of the governor. It is a sufficient 
reproach to our jurisprudence that the only existing 
way for aman wrongly convicted of a crime — 
and that such erroneous convictions are not infre- 
quent the annual report of pardons shows — to regain 
his liberty is through the pardoning power of the 
executive. To deliberately place a man’s title to free- 
dom upon the same precarious grounds would be an 
outrage. That Mr. Clinton is seeking to accomplish 
a laudable end—the protection of society —we do 
not doubt, but to accomplish it in the way he pro- 
poses would be a great reproach. The most that can 
justly be accomplished in the direction attempted is 
to confine one acquitted on the ground of insanity 
until he shall rebut the presumption of continuing 
insanity, to the satisfaction of a court or jury, and in 
a manner to be provided by law 


The Tichborne claimant has been the cause indi- 
rect of the disgrace of two members of the English 
parliament, Messrs. Whalley and Onslow, whose sym- 
pathies had been aroused in behalf of the claimant, and 
who had attended public meetings and solicited funds 
for his defense on the charge of perjury and forgery, 
representing that he was unjustly prosecuted. The 
London Law Journal says, “it appears that Messrs. 
Whalley and Onslow were under the impression that 
as the civil trial was over they could say what they 
liked about it in a meeting held to provide funds for 
the criminal trial.” But the judges of the Queen’s 
Bench did not think likewise, and as a consequence, 
these benevolent supporters of the claimant were 
arraigned for contempt of court, and punished accord- 
ing to the judgment of the lord chief justice by fine 
or imprisonment. The alternative of imprisonment 
was subsequently canceled, the lord chief justice 
declaring, however, that the next offender would 
have to pay for his fault in person as well as purse. 
The Law Journal thus sets forth the law of contempts 
in England: “{t is not per sea contempt of court to 
criticize a trial when it is over, but it is a contempt of 
court to say any thing that may prejudice a trial, 
whether that ‘any thing’ has reference to a past trial 
or to a suppositious case. The declaration of the 
court of Queen’s Bench was clear and emphatic that 
no man can be permitted, under cover of commenting 
on a past cause, to use language calculated to inter- 
fere with the cause of justice in a matter that is 
awaiting the verdict of a jury.” | 





NOTES OF CASES. 

In Flower v. Railroad Company, 1 Law News, 182 
(Feb. 7, 1873), the supreme court of Pennsylvania de- 
cided the liability of a railroad company for injuries to 
a child, occurring under the following circumstances: 
At a water-station the fireman who was in charge of 
the engine asked a boy ten and a half years old, 
standing on the platform of the water-tank, to put 
in the hose and turn on the water. The boy climbed 
up the side of the tender, and as he did so, some 
detached freight cars belonging to the train came 
down without a brakesman, and drove the tender and 
engine ahead several feet, whereby the boy fell from 
the tender and was crushed to death. Held, that the 
parents of the boy could not recover, on the ground 
that the fireman had no authority thus to employ the 
boy, and that the mere youth of the boy did not 
change the relations of the case. The court said, 
“The point of the case is, that in climbing the side 
of the tender at the request of the fireman, to per- 
form the fireman’s duty, the son of ‘plaintiffs did not 
eome within the protection of the company.” The 
following cases were distinguished: Pennsylvania R. 
R. Co. v. Brooks, 7 P. F. Smith, 339, where a person 
was injured while on a train by the sufferance of the 
conductor ; Pennsylvania R. R. Co. v. Kelly, 7 Casey, 
372, where an injury happened to boys crawling 
under the cars to get through a train occupying a 
public street, which they had a right to cross; and 
Kay v. Pennsylvania R. R. Co., 3 Am, Rep. 628 (65 
Pa. St. 269), where a child, nineteen months old, 
strayed from its mother and was run over by a car, 
which had been detached from the engine and sent 
around a curve, on a slight down grade, unattended 
by a brakesman, upon a track running through a lot 
which the public had been permitted by the railroad 
company to use freely. 


In Bryant v. Rich, 106 Mass. 180, the liability ot 
carriers of passengers, for violent acts of their ser- 
vants, was considered; and it was held that carriers 
of passengers by steamboat are liable for “an assault 
and battery committed by their steward and table- 
waiters on a passenger upon his interference by a 
proper remark with their rude treatment of his rela- 
tive, a fellow-passenger, in reference to a meal which 
he had taken on the boat.” The Massachusetts supreme 
court has always held carriers of passengers to a strict 
responsibility for the violent acts of its servants. 
Wherever it has been possible this court has construed 
the acts complained of to be within the line of em- 
ployment. See Ramsden v. Boston & Albany R. R. 
Co., 104 Mass. 117; 5 Am. Rep. 200. See also 
ante, vol. V, p. 332. The court of appeals of New 
York, on the contrary, has inclined the other way, and 
has studiously construed the acts complained of to be 
without the line of employment, and exempted the 
carrier from liability wherever the principles of-law. 
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would admit. In Isaacs v. Third Avenue R. R. Co., 
47 N. Y. 122 (to appear in 7 Am. Reports), it appeared 
that plaintiff, a passenger on a horse railroad car, 
desiring to alight, passed out upon the platform and 
requested the conductor to stop the car, refusing to 


get out until the car had come to a full stop; where-. 


upon, and while the car was in motion, he threw her 
from the car with violence out upon the pavement, 
whereby she was seriously injured. Held, that the 
act was a wanton and willful trespass, for which the 
company was not liable. The reasons given by the 
court for this decision are the following: “Ist. The 
car was in motion, and for no cause could the plain- 
tiff have been thrust out into the street against her 
will while the car was in motion. The law forbids it, 
and the defendant could not lawfully have done it. 
and therefore no authority could be implied in the con- 
ductor to do it. 2d. There is no pretense that the 
conductor ejected or put the plaintiff from the car, or 
claimed to exercise such power for disorderly conduct, 
non-payment of fare, or any other cause. 3d. The act 
was not in aid and assistance of plaintiff in leaving 
the car. * * * * 4th. The act was wanton 
and reckless) * * * * It was a wanton and 
willful trespass, and was not the natural or necessary 
consequence of any thing which the defendant had 
ordered to be done.” This is a species of judicial 
dialectics in which the supreme court of Massachu- 
setts would not have indulged in order to save a car- 
rier of passengers from liability for the violent acts of 
its servants. It was clearly the duty of the conductor 
in this case to take passengers on properly and to 
allow them to get off, or to put them off, properly. 
The duty of a conductor extends to the ingress and 
egress of passengers as much as to the carriage of 
them. But it appears that the New York court of 
appeals is of the opinion that where a conductor of a 
street car uses undue violence in expelling a passen- 
ger for non-payment of fare, the company having so 
ordered, a liability attaches to the company, unless 
the act was willful and malicious. Jackson v. Second 
Avenue R. R. Co., 47 N. Y. 274 (to appear in 7 Am. 
Reports). 


In Connolly v. Warren, 106 Mass. 146, what con- 
stitutes baggage of traveler was adjudicated; and it 
was held that under the ordinary contract for trans- 
portation of a woman by steamship from Ireland to 
the United States she is not entitled to have a feather- 
bed, not intended for use on the voyage, carried as 
her personal luggage. See anie, vol. VI, p. 38, where 
this subject was discussed at length. 


Holmes v. Trumper, 22 Mich. 427, was an action on 
a promissory note by bona fide holder against maker. 
The payee had, after delivery, added after the words 
“with interest at ” the words “10 per cent,” without 
the knowledge or consent of maker. Held, that the 
action could not be maintained. 
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ij ON THE ABOLITION OF THE GRAND JURY. 


To the great majority of the citizens of this country 
and of Great Britain, the high-sounding title, ‘Grand 
Inquest of the Body of the People,” inspires a feeling 
of respect, and in many instances a reverential fear. 
Do the character and uses of this portion of judicature 
honestly warrant such a sentiment on the part of the 
people, or is it a delusion and a snare? 

A note in vol. III of Blackstone’s Commentaries 
says of the grand and petit juries, that ‘‘ the existence 
of two juries is, though one of the most important, yet 
certainly one of the most obscure and inexplicable 
parts of the law of England.” 

Doubtless this learned annotator, Professor Christian, 
is right, so far as the obscurity and inexplicability of 
their origin is concerned, but if he means that their 
existence is, in its consequences, of great aid in an 
impartial administration of justice, he will find issue 
joined. 

It is fast becoming the conviction of the thoughtful 
men of this age, that the petit jury should be abolished 
for the very reason that the desired end, 4. e., a strictly 
just finding on the facts, is a result very rarely obtained, 
and of which the experienced lawyer never feels 
assured, unless indeed the presiding officer has the 
commanding ability to keep the twelve jurors under 
perfect control. 

Take for example an intricate question of medical 
jurisprudence. A formidable array of medical gentle- 
men are called as witnesses, and testify to certain 
results from a given cause. They are met by an 
equal number of members of the same profession who 
swear to a directly contradictory state of effects: 
Twelve thoroughly honest-minded but stupid yokels 
from the neighborhood are called upon to decide *“‘ when 
doctors disagree,’’ and with what result? In most 
instances one of two methods is pursued by the har- 
rassed jurymen: either the case is settled by ballot or 
some intelligent or interested member leads all his 
fellows whither he listeth. Often, as is well-known, in 
cases where damages are to be allowed, each member 
gives such a figure as he thinks should be awarded, and 
an average is struck. 

Again, take a question which has been thoroughly 
discussed in the public press. No longer, as in olden 
times, is it possible to draw a jury of intelligent men 
who have not formed some opinion, more or less strong, 
regarding the guilt or innocence of the party accused. 
Either the culprit is condemned in advance of his trial, 
or a powerful advocate will set him free, whatever may 
be the degree of his guilt. 

But a great deal has been already written concerning 
the uselessness, in this age, of the petit jury, while, com- 
paratively, the subject of the grand jury has not been 
touched upon. Therefore, feeling that there is far 
greater cause for complaint regarding the latter, I pro- 
pose now to endeavor to point out some good reasons 
for its total abolition. 

To the people at large the grand jury is one of “the 
great bulwarks of our liberties, sir!’’ It appears to 
them to be as well the guardian of the people against 
trivial or malicious persecution, as the terrible but 
just preliminary inquisition at whose instance every 
offender against the laws of the country will sooner or 
later be brought before the court, there to receive the 
penalty prescribed by those laws. 

But to the initiated the grand jury is deemed naught 
but a relic of fay back dark ages, admirable perhaps 
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at its inception, but now no longer of use to the gov- 
ernment or to the people. A cumbersome piece of 
old-fashioned machinery; an old windmill, grinding 
exceedingly slow and very coarse withal, dependent for 
its very existence on the miller (the district-attorney), 
who controls the flow of the stream which feeds it — 
who stops, if he so desire, the mill itself, or renders its 
work ineffectual by his supineness or corrupt practices. 

The life of a grand jury is briefly told, and a short 
biography thereof will not be out of place here. I will 
speak of the United States grand jury, which differs 
not at all from that of the State, excepting in the un- 
important particular of summoning the members. At 
the request of the district attorney, the judge orders 
the clerks to prepare a list of residents in the district 
liable to duty. Say thirty-six are summoned. There- 
from are selected twenty-three, who are then impan- 
eled. The judge charges them, with emphasis and 
care, to examine thoroughly such cases as may be pre- 
sented to them by the district attorney, and such 
violations of the laws as may come to the knowledge 
of the jury or any one of them, and so forth. They are 
then sworn on the Bible, to find on the one hand 
nothing from malice or personal hostility, and on the 
other hand, not to fail to find a bill from any motive of 
favor or fear—to keep secret all their proceedings, and 
to be diligent and faithful in the performance of their 
duties. 

A good oath, indeed, but practically, as will perhaps 
be shown, quite valueless in many important instances. 

Twenty-three constitute the jury; sixteen are suffi- 
cient fora quorum. Sixteen or more being present, 
the district attorney states the case for the govern- 
ment, and produces, his witnesses. If the foreman 
desire it, the witnesses are then examined by the 
attorney, in order to bring out briefly and clearly the 
chain of evidence. The jurymen then cross-examine 
if they see fit, and having, in the opinion of twelve 
members, heard sufficient evidence to warrant a con- 
viction if no defense ut all were made, a bill is ordered. 
The vote is recorded in a book kept for the purpose, 
to which the foreman and the district attorney alone 
have ‘access. i 

The grand jury having adjourned to such time as 
the attorney may indicate, the attorney then learns 
by reference to the book whether a bill has been 
ordered or the case dismissed. 

In case a bill is ordered it is drawn or not, as the 
attorney may choose. If he does draw it, he can 
insert into one bill as many counts as he pleases, each 
count being drawn under a different act, section or 
part of section ; so long as the main charge is the same 
as that presented to the jury it matters not how he 
draws the bill. 

But suppose by carelessness, idleness or fraud the 
bill is not drawn? In that case the grand jury is prac- 
tically quite powerless; for should the attorney be 
called to account for his delinquency, he has only to 
draw a defective bill, and the matter is terminated by 
being quashed in court; or as soon as the indictment 
is filed, the attorney can enter a nolle prosequi, a pro- 
ceeding which he alone can perform. Or should the 
grand jury show any signs of indignation, the attorney 
can either file the indictment and pigeon-hole it, or he 
has it in his power to have them dismissed. 

In fine the district attorney has the grand jury 
completely in his control if they keep to their oaths. 
Unfortunately they not unfrequently fail in that 
respect. 





In two instances within the knowledge of the writer 
grand juries have gone out of their way, outside of the 
jury room, to seek for evidence to prevent a bill being 
ordered. In one instance a party of high position and 
great wealth violated certain provisions of two import- 
ant acts. The evidence for the prosecution, consisting 
of the sworn testimony of three reliable witnesses, 
with further indisputable documentary evidence, was 
laid before a grand jury. The attorney explained the 
laws carefully, and then left the statutes with the 
jury, who thereupon, in the absence of the attorney, 
examined the witnesses. The result was a unanimous 
vote fora bill. The case was important, and it took 
several days to draw the bill. When ready, the jury 
refused to bring it into court, desiring, at the request 
of some of the jurymen, to reconsider their action and 
hear further witnesses. A statement amounting to a 
defense was passed about among the jurymen, and 
the district attorney was informed that “some of 
them had heard that which led them to think it 
would be fair to hear further witnesses.”” And when 
the attorney answered, ‘‘ But, gentlemen, you are not 
a petit jury, so guarded by the court that you can 
make no mistake regarding the law. You are here to 
say simply whether there is sufficient evidence already 
before you to warrant a conviction if no defense were 
offered ;’’ the foreman replied, ‘‘ Well, we unanimously 
desire to hear further testimony.’’ The names of five 
witnesses were then given to the attorney to be sum- 
moned. 

It was evident that some member had not “ kept the 
proceedings secret,’’ but had spoken of the case out- 
side of the grand jury room, and had heard a defense 
made perhaps by some man who knew the only chance 
of salvation for the party charged was to win over the 
jury. This had caused a doubt to arise in the mind 
of the juryman as to whether the alleged offender was 
in fact as guilty as the testimony of the government 
would indicate. Forgetting his duty, he naturally 
argued, “it would be but fair to hear something 
of the other side; we might do a great injury to a 
worthy person. I will state what I have heard to 
the jurymen and get them to send for the witnesses 
this man suggests.’’ And so they did, after peru- 
sing the written document referred to above, contain- 
ing the so-called defense, following, perhaps, the 
natural impulse of men to give every one a chance 
to show himself guiltless. Oftener, however, the jury- 
man is influenced by baser motives, never to be revealed 
to mortal; but let us prefer to suppose that in this case 
the better motive prevailed. 

What isthe attorney todo? Summon those witnesses 
who will testify for the government and send them into 
the jury. The others he will not summon. Thus the 
case is stronger than ever. There have now been six 
witnesses before the jury, all of whom testify to the 
violation of the statutes. The grand jury dismiss the 


-bill. That is, on a second vote being taken less than 


twelve vote for, and twelve against indicting the party. 

The district attorney thinks it now high time for this 
“‘Grand Inquest of the Body of the People” to retire 
into private life. He calls them into court, states that 
he has no further business for them, and they are there- 
upon discharged. 

And now the district attorney, convinced that the 
party accused is guilty, or it may be influenced by some 
evil motive, has a new jury summoned, and again pre- 
serits the case for the government. Perhaps again with 
like result. Again he discharges the jury and summons 
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a new one, until he succeeds in obtaining the indictment 
desired. 

Thus we may see that however well-intentioned may 
be the members of a grand jury, however intelligent and 
upright, it is impossible for them to do any thing with- 
out the consent of the district attorney; and that on 
his integrity and ability alone depends the protection 
of the people. 

But there is another, and exceedingly strong point in 
favor of the abolition of the grand jury. By reason of 
the present system it not unfrequently happens that a 
poor person is detained in jail for months awaiting the 
action of the jury, which at some future day is to be 
summoned. 

The committing magistrate, after hearing the case 
pro and contra, is bound to hold an alleged violator of 
the laws, to await the examination of a grand jury, 
when in his judgment there is probable cause to believe 
the defendant guilty. If he be poor he is probably 
unable to procure bail, and is confined in jail till called 
for trial. This may be one month; in some cases it 
reaches six months and more. And until the grand 
jury has filed an indictment, no petit jury can dispose 
of the case. 

Why not then abolish entirely this expensive and 
totally useless ‘fifth wheel?” 

There seem to be many reasons in favor of its aboli- 
tion, and not one good one for its continuance. 

And now naturally arises the thought, how proceed 
without it? You advise the abandonment of this 


time-honored mode of locomotion, pray what do you 
suggest as more practicable and useful? A single word 


in answer, without going into detail: 

Continuing to regard only the practice in the United 
States courts, let, in the first place, the commis- 
sioners have power to sentence in cases of petty offenses, 
and to hold directly for trial by petit jury in more 
important cases. Let, secondly, the United States 
attorney, and in the State courts the district attorney, 
file an information to the court, as in former times was 
done invariably in case of misdemeanor, and as is still 
rarely done in this country. 

Thus responsibility will rest on men holding high 
and honorable positions — men experienced in the law 
and whose proceedings are open to the view of all men. 
Then a base attorney could not place a man of unim- 
peachable integrity in the disgraceful position of an 
offender against the laws of his country by filing an 
indictment which will for all time remain among the 
public archives, and the effect of which upon his 
future life, however innocent he may be, will be most 
damaging. Then a knave of an attorney could not 
hide himself behind the protean shield of the grand 
jury, but would be forced to demean himself properly 
or be driven from his high seat with contempt and 
execration. 

In truth look at the grand jury from what point you 
will, the same picture presents itself — a costly, useless, 
oft dangerous joss, worshipped by the ignorant multi- 
tude, but scoffed at by its priests! Justice by such 
means? As well have a mummy from Egypt to legis- 
late in the city hall park! 8. D. K. 


——_+--—_—_- 


It is said that Mr. Tremain and his associates are 
considering the advisability of applying for a ‘‘ struck 
jury” for the trial of the civil suits against Tweed, 
under 2 R. 8. 418. 





OBITER DICTA. 
Year Books: Diaries, Christmas Annuals and Patent 
Medicine Almanacs. 
A lawyer advertised for a clerk “‘who could bear 
confinement,” and received an answer from one who 
had been seven years in jail. 


A gentleman, the other day, being asked what a 
“demurrer’’ was, replied that he wouldn’t be positive, 
but he believed it was “‘a sort of infectious disease 
among cattle.’’ 

When Evans, recently found guilty of murder in 
Rockingham county, N. H., was arraigned, he pleaded 
not guilty, and then got down upon his knees and tried 
to pray. It must have been a painful sight. 

Courts frequently have occasion to pronounce 
against certain courses of action as ‘‘ opening the door 
for fraud.’’ When fraud comes in at the door, it 
may be presumed that conscience goes out at the 
window. 

On dit at Washington that a prominent politician 
recently met one of our statesmen who has been some- 
what involved in the credit mobilier transactions, and 
remarked to him rather excitedly: ‘‘X., do you know 
that if I wanted to take out a patent for a —— fool, I 
should send you up to the patent office and file you 
there for a model.” 

In a case before the United States supreme court a 
few years ago a Western lawyer exclaimed: “ Will you 
be fettered in the freedom of your judicial action by a 
fiction of the scholastic ages, or yield to the force of a 
present reality?’ All we wish to say of this is, that 
‘“‘fettered”’ in “freedom” by “fiction” is not only 
alliterative, but good, decidedly good. He then asked 
that august court if they would “cling with servile 
submission to the petty precedents of little England.” 
They clung. 

Of all men the lawyer stands most in need of a habit 
of accuracy and clear expression. It is not enough to 
understand a legal proposition, but he must master it 
so as to be able to state it in precise and unmistakable 
language. To do this it is vitally important that lan- 
guage should be studied and its meaning acquired. The 
niceties of language areindispensable. Strive each day 
to enrich your vocabulary, and as you acquire a new 
word, take pains to learn its exact meaning. Sir James 
McIntosh has well said: ‘‘ A man who has his ears and 
will exercise them, cannot be insensible of the reproach 
which frequently assails them who, with the appear- 
ance and in the situation of well-educated men, are 
continually debasing themselves by low and incorrect 
expressions. I trust this is not often the case in courts 
of justice; I know the character of those who appear 
there, and am delighted when I see it well filled. I 
therefore forbear to remark upon the ill use of particu- 
lar words or of their governments and relations, or I 
should observe how displeasing must be the sound in 
the attic ear of a scholar when singulars and plurals are 
confounded together, when adverbs and adjectives are 
grossly mistaken for each other; in short, when the 
delicate proprieties and accuracies of language are 
abused or neglected.” 
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2 
DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF PENNSLYVANIA.* 
MASTER AND SERVANT. 


1. A train of defendants coming into a city, the 
engine, tender and one car were detatched from the 
remainder, and run, under the charge of the fireman in 
the engineer’s place, to a water-station belonging to 
the defendants. At the station, the fireman asked a 
boy ten years old, standing there, to turn on the water: 
while he was climbing on the tender to put in the hose, 
the remainder of the train came down with their ordi- 
nary force, struck the car attached to the engine; the 
jar threw the boy under the wheel and he was killed. 
In an action by the parents for his death, held, that it 
not being in the scope of the engineer’s or fireman’s 
employment to ask any one to come on the engine, the 
defendants were not liable. Flower and Wife v. The 
Pennsylvania Railroad Co. 

2. The boy, in climbing on the tender at the request 
of the fireman, did not come within the protection of 
the defendants, and they therefore owed no duty to 
him. Ib. 

3. Assuming that he was an employee of defendants, 
at the request of the fireman, this relation would 
destroy the right of action. Ib. 





PARTNERSHIP. 

1. Notice of dissolution. — Ordinarily, when partners 
sell out to a stranger, no notice of dissolution is neces- 
sary to one dealing with the purchaser. The fact that 
the purchaser had not been a partner and is doing busi- 
ness for himself, is notice of the dissolution, even to a 
former dealer with the firm. Newcomet v. Brotzman. 

2. Newcomet was a member of a firm: his son at- 
tended to the business for him, he not being at the 
store, and the son receiving his share of the profits; 
he bought out his partners and gave the whole to his 
son, one of the former partners remaining as clerk, and 
the business being apparently conducted as before. 
The plaintiff dealt with the son as before, and charged 
his sales to the firm. The court below charged that the 
plaintiff was not affected with the notice of the change. 
Held not to be error. Ib. 

3. Newcomet having failed to inform those dealing 
at the store of the change, his silence under the cir- 
cumstances was calculated to mislead, and he was 
therefore estopped from denying that the dealing was 
with the firm. Ib. 

4. Before the change, checks had been given in the 
uname of the firm; afterward they were in the name of 
the son. The court charged that this was cogent but 
not conclusive evidence of notice. Held to be cor- 
rect. Ib. 

PROMISSORY NOTE. 

1. Defense of drunkenness: bona fide holder. —The 
total drunkenness of the maker when he executes a 
note, if known to the payee, makes it void as to him. 
State Bank v. McCoy. 

2. The contract of an insane man is not under all 
circumstances an absolute nullity. 

3. A drunken man is responsible to an innocent 
party for acts he commits in that condition; although 
an insane man would not be. Jb. 

4. On grounds of public policy and the necessities of 
commerce, the defense of drunkenness in the maker 





* From P. F. Smith, State reporter, and to appear in vol. 
19 of his reports. : “ - 
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cannot be set up against the innocent holder of a 
negotiable note. Ib. 

5. McCoy, while drunk, made a negotiable note; it 
was bought by a bank with a large amount of other 
notes, at half its value; the bank was informed that it 
had been given for a patent hay-fork, and required a 
guaranty for its payment. Held, that the bank was 
not guilty of gross negligence in taking the note with- 
out inquiry of the maker. Ib. 

6. Even gross negligence would not have defeated 
the bank’s title, without proof the bank took it mala 
fide, or with notice of the fraud. Ib. 

7. Whether the bank could lawfully purchase notes 
at so great a rate of discount, not decided. Ib. 








SERVICES, STATUTE OF LIMITATIONS. 


1. The relationship between a father-in-law and a 
son-in-law is not of itself sufficient to overcome the 
presumption of a promise to pay for services in nursing 
and taking care of the father-in-law by his daughter, 
the wife of the son-in-law. Scoch’s Admr. v. Garrett. 

2. On the death of his wife, a father asked his 
daughter, the wife of the plaintiff, to keep his house, 
take care of him, etc., saying she should be well paid. 
The daughter kept the house for eleven years, until 
the father’s death. In an action against his adminis- 
trator by the husband for the wife’s services, the court 
charged, that if the jury found it to be an entire con- 
tract not completed till the father’s death, the statute 
of limitation would not bar any part of the claim till 
six years after the death. Held to be correct. Ib. 


SERVITUDE. 


J. A parol agreement between the owners of the ser- 
vient and dominant tenements will not extinguish a 
servitude created by deed; this can be only by deed or 
note in writing or operation of law. Erb v. Brown 
et al. 

2. Aservitude by grant will not become extinguished 
by disuse unless accompanied by denial or other act 
to quicken its owner to assert his right. Ib. 

8. The owner of a servient tenement by his will 
ordered it to be sold, and appointed the owner of the 
dominant tenement his executor, who sold the land at 
public sale with notice of the servitude. Held, that 
evidence that the purchaser afterward, when the deed 
was about to be executed, refused to take or pay for 
the land with the servitude, and that the executor 
therefore abandoned it, was inadmissible in a suit as 
to the servitude. Ib. 

4. The agreement to abandon being when the pur- 
chaser was bound to take the land, was without con- 
sideration, and not being an inducement to purchase 
held out by the executor, was not an estoppel. Ib. 


SUBROGATION. 


1. H. and C. became co-sureties for S., who assigned 
for the benefit of creditors. He afterward died insol- 
vent. C. paid the obligations, the estates of H. and 
S. together not being sufficient to pay 50 per cent of 
the obligations. Held, that C. was subrogated to the 
claims, and entitled to a dividend on his whole pay- 
ment from the estate of H. Hess’ Estate; Bair & 
Shenk’s Appeal. 

2. A surety who pays his principal’s debt is entitled 
to be subrogated to all the rights and remedies of the 
creditor against his co-surety, in the same manner as 
against the principal. Ib. 

8. The effect of subrogation is that the debts are 
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treated as in full life and enjoying the rights of a | ejectment, although in fact the notice was never deliv- 


creditor. Ib. 

4. The creditors of a decedent are the owners of their 
share of the assets, and the administrators are trustees. 
Ib. 

1. A testator devised his ‘‘whole estate, real, per- 
sonal and mixed,’’ to his twu sons, ‘ subject however 
to the following reservations, to wit: * * I give to my 
daughter, Rachel Masden, $500; also, etc., * * * it 
is further my will that all the above tioned leg- 
acies be paid by my two sons as soon as my youngest 
daughter, Margaret, shall arrive” at twenty-one. 
Held, to be a charge on land passing by the general 
devise to the sons, both by the express words of the 
will, and by blending real and personal estate together 
in the gift to the sons. Wertz’ Appeal. 

2. That the legacy was charged on land was enough 
to give the orphans’ court jurisdiction. Ib. 

3. Undue influence; revocation. Iu an issue devas- 
tavit vel non, on the allegation of undue influence by 
the mother of an illegitimate child, the legatee in the 
will, the unlawful cohabitation of the mother with the 
testator, is not of itself sufficient evidence from which 
a jury could infer undue influence. Ib. 

4. The testator had, subsequently to the will in con- 
troversy, executed a paper asa will, in which there was 
a clause of revocation of former wills; this will had 
been found invalid in an issue on the ground of undue 
influence. The court, in this case, submitted the ques- 





tion of undue influence as to the clause of revocation, 
and the jury found there was no undue influence as to 


the revocation. Held, that the paper was not evidence 
of revocation. Ib. 

5. The verdict and judgment in the issue on the 
latter paper being against the will as an eatirety, were 
conclusive in this issue. Ib. 

6. A will may be contested in whole or in part, and 
may be void in part and otherwise valid. Rudy v. 


Ulrich et al. 
OO 


DIGEST OF RECENT ENGLISH DECISIONS. 


CARRIER. 

Railway company: common carriers of cattle, etc.: 
vicious animal: negligence. — The plaintiff delivered a 
bullock to the Great Western Railway Company at D., 
to be carried to N. In the course of the journey the 
animal escaped from the truck in which it was placed, 
and was killed. In acase stated by a county court 
judge, it was found that the escape of the bullock was 
wholly attributable to the efforts and exertions of the 
animal itself, and not to any negligence on the part of 
the company, and that the truck was in every respect 
proper and reasonably sufficient for the conveyance 
of cattle. 

Held, that upon this state of facts the judge ought 
to have directed a verdict for the defendants — the com- 
pany (assuming them to be common carriers of cattle) 
not being responsible for the consequences of an in- 
herent vice in the thing (or animal) to be carried, 
which results in its destruction without any negligence 
on their part. Blower v. The Great Western Railway 
Co., L. R., 7 C. P. 655. 


EJECTMENT. 

The service of a notice to quit, made at the house of 
the tenant upon a person whose duty it would be to 
deliver the notice to the tenant, is sufficient to sustain 





ered to the tenant. 

The presumption in such a case is that it did reach 
the tenant himself. 

In such a case the question is, not whether the ser- 
vant performed his duty in delivering it to his master, 
but whether the servant was to be considered as the 
agent of the master to receive the notice. If he was, 
the service of the notice will effectually bind the master. 

Per the lord chancellor (Lord Hatherley). — The 
fact that the agent who received the notice destroyed 
it would liberate entirely the person who delivered 
the notice, but would not liberate the person whose 
agent had received and destroyed it. 

Per Lord Westbury.—Where there has been service 
of a notice to quit left at the tenant’s house with a 
servant of the tenant, such a fact is more than pre- 
sumptive evidence of a service on the tenant. The 
landlord’s right would otherwise be controlled by 
something to which the landlord was an utter stranger. 

Per Lord Westbury.— But even if only presumptive 
evidence of the service, the evidence to rebut it must 
be proof of the fact that the notice did not come to 
the knowledge of the tenant at all. 

T. lived in a house where his two sons and his 
daughter also resided. T. was imbecile. The house 
was managed by his daughter, the farming business 
by his two sons. A notice to quit, addressed to the 
father, was served at the house by delivery to the 
daughter. She put it on the dresser in the kitchen, 
and afterward burned it. One of the sons knew of its 
existence, but was not shown to have known its exact 
terms, though he was aware of its nature; held, that 
this was a service sufficient to entitle the landlord to 
maintain ejectment against the father. Tanham v. 
Nicholson, L. R., 5 H. L. 561. 

EVIDENCE. 

The defendant, after the publication of a libel and 
before the action was brought, destroyed the letter 
containing the libélous words; held, that as the 
defamatory writing was not in existence secondary 
evidence of the contents of the letter by witnesses who 
heard it read was admissible, but that the actual words 
used, as laid in the declaration, must be proved, and not 
the substance or impression the witnesses received of 
the words, as otherwise the witnesses, and not the court 
or jury, would be made the judges of what was a libel. 
Rainy v. Bravo, 4 P. C. App. 287. 

LIBEL. 

Privilege: fair criticism on a matter of “ public and 
national importance.’’—The fair and honest discussion 
of or comments upon a matter of public interest is in 
point of law privileged, and is not the subject of an 
action, unless the plaintiff can establish malice. The 
plaintiff, a naval architect, in 1867 submitted to the 
admiralty proposals for the conversion of the old 
wooden line-of-battle ships of the navy into iron-clad 
turret-ships. His proposals were considered by the 
admiralty, and rejected. In September, 1870, the iron- 
clad turret-ship Captain, while on a cruise, capsized and 
sank with all hands. This disaster caused great excite- 
ment and anxiety, in the public mind; and, with a view 
to explain the circumstances under which the Captain 
had been sent to sea, as well as the general course pur- 
sued by the board with reference to the placing the 
navy in a proper condition to meet the’ exigencies of 
modern naval warfare, a minute was prepared by the 
first lord of the admiralty for presentation to parlia- 
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ment during the approaching session. This minute 
referred to and criticised the plans of conversion pro- 
posed by the paintiff; and in a note was inserted a let- 
ter upon the subject addressed to the board in Septem- 
ber, 1867, by Sir Spencer Robinson, then controller of 
the navy, which letter contained this passage, ‘‘ These 
plans would have no weight whatever from the known 
antecedents of their author, but they derived weight 
from the approval of Mr. Watts, the late chief con- 
structor of the navy,’’ and concluded by recommend- 
ing their rejection. The minute was, by order of the 
lords of the admiralty, printed by the defendant, the 
queen’s printer; and copies of it were publicly sold by 
him before the meeting of parliament. At the trial of 
an action for this alleged libel, the judge assuming 
the letter to be prima facie libelous, and it being con- 
ceded that the publication was without malice — non- 
suited the plaintiff, on the ground that it was a fair 
criticism upon a matter of public and national impor- 
tance, and therefore privileged. Held by Willes, Byles, 
and Brett, JJ., that the nonsuit was right. Held by 
Grove, J., that the publication was not privileged as 
being of public and national importance or interest, 
within the limits marked by previous decisions, and 
that it was not in the nature of a fair criticism of mat- 
ter before the public, or at all events that it was not 
so clearly within the limits of such privilege as to be 
removed from the consideration of a jury. Henwood 
v. Harrison, L. R., 7 C. P. 606. 


PRIVILEGED COMMUNICATIONS. 

Communications after litigation contemplated : discre- 
tion.— Communications between a person and his solici- 
tor or counsel, or any person acting as their deputy, 
with a view to obtain legal assistance and advice, are 
privileged, and the court cannot compel them to be 
disclosed. Communications with any other person, 
although taking place after litigation is contemplated, 
are not necessarily privileged ; but it is in the discretion 
of the court to compel or abstain from compelling their 
production. If such communications are substantially 
rough notes for the case to be laid before the legal 
adviser, or to supply the proof to be inserted in the 
brief, the discretion of the court ought, as a general 
rule, to be to refuse inspection. Where they fall short 
of this, it should, as a general rule, be granted. Fenner 
v. London and South Eastern Railway Co., L. R., 7 


Q. B. 767. 
ee 


COURT OF APPEALS ABSTRACT. 


CONTRACT OF SALE— EVIDENCE. 

1. Where, after the receipt of a written statement of 
the terms of sale of personal property, the vendee takes 
possession of the property without any dissent, this 
constitutes an acceptance of and acquiescence in the 
terms, and the statement becomes the contract of sale. 
Dent et al. v. N. A. Steamship Co. Opinion by Ra- 
pallo, J. 

2. A resolution of the board of directors of a corpora- 
tion, ratifying the act of one acting as its agent, is com- 
petent evidence of the authority of the agent. Ib. 

3. Where the language of a contract is obscure and 
ambiguous, facts existing at the time of the making of 
the contract may be properly considered, for the pur- 
pose of interpreting the language; but no evidence of 
the language employed by the parties in making the 
contract can be resorted to, except that furnished by 
the contract itself. Ib. 





CRIMINAL LAW — ABORTION. 

1. Under an indictment charging the accused with 
causing the death of an unborn child, by an attempt to 
produce a miscarriage, there can be no conviction of an 
attempt to commit the offense, without proof that 
the child was ‘quick ”’ at the time of the commission 
of the wrongful acts. Grover, J., dissenting. Evans 
v. The People. Opinions by Allen and Peckham, JJ. 

2. Under chapter 631, Laws of 1869, the child is not the 
subject of manslaughter until it has “‘ quickened.”’ Ib. 

3. The willful killing of an unborn child is not man- 
slaughter, except as made so by statute. Ib. 

EASEMENT. 


Action for an injunction to restrain defendant from 
trespassing on an alley. It appeared that the owner 
of a tract of land laid it out into lots, and intersected 
it with a street or alley. He sold a lot, bounding it 
upon said street or alley; the purchase being made in 
reference to such convenience. Evidence was given 
tending to show that defendant and his grantors had 
not used the alley for twenty-two years. Held, that 
the purchaser acquired an easement in the street or 
alley which cannot be recalled. Such an easement is 
not lost by mere non-user, and where the non-user is 
claimed as evidence of an abandonment of the right it 
is a question of intent, dependent upon the circum- 
stances, and therefore a question of fact. Wiggins v. 
McCleary. Per cwriam opinion. 

PRACTICE — SERVICE OF SUMMONS. 

Personal service of a summons and complaint can be 
made out of the State only when publication is ordered. 
Code, § 135. When so made it is equivalent to publica- 
tion and deposit in the post-office. Such service is not 
complete until the time prescribed for publication has 
expired (Code, § 135), and defendant has twenty days 
thereafter to answer. A-judgment, therefore, entered 
for want of an answer prior to the expiration of the 
latter period is irregular. Brooklyn Trust Co. v. Bul- 
mer etal. Opinion by Rapallo, J. 

PRINCIPAL AND AGENT. 

Action to recover for the loss of plaintiff’s steam 
tug May Queen through the alleged negligence of 
defendant’s servant. Defendant owned the bark 
Antietam. In November, 1862, it being ashore at 
the Delaware breakwater, he telegraphed to M. & D., 
in New York, as follows: ‘Send me small tugboat. 
* * * Make the best trade youcan. W, A. Farns- 
worth.”’ D., one of the firm of M. & D., chartered 
plaintiff’s steam tugboat, at an agreed rate per hour, 
defendant to furnish the coal and to furnish and pay a 
pilot. Plaintiff found one C., a coast pilot, and brought 
him to D. who hired him. The vessel sailed Nov. 14; 
on the 17th, while C. was at the helm, the tug came 
into collision with the U. 8. gunboat Wamsutta, and 
the May Queen was sunk. 

Held, that the authority contemplated the hiring of a 
boat already manned and equipped, and in the absence 
of proof of a necessity for such action or of proof of 
the existence of a custom or usage to that effect, the 
agents were not authorized to assume, on behalf of 
defendant, the peril of the exercise or the risks of the 
voyage, or to insure against the negligence of any one 
employed in the navigation or handling of the boat. 
Martin v. Farnsworth. Opinion by Allen, J. 

PROMISSORY NOTE. 


‘A memorandum upon a note made contempora- 
neously with and delivered with it, and intended by 
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the parties as a part of the contract, isa substantive part 
of the note and qualifies it the same as if inserted in 
the body of the instrument, and with it constitutes a 
single contract. (Saunders v. Bacon, 8 J. R. 485, and 
Tappan v. Ely, 15 Wend. 362, distinguished and ex- 
plained.) Where such a memorandum is an essential 
part of the note, the severance of it from the note, 
without the consent of the maker, is a material altera- 
tion and destroys the note, even in the hands of an 
innocent indorser for value. Benedict et al. v. Cowden. 
Opinion by Allen, J. 
RAILROAD — LOCATION OF ROUTE. 

In an action brought against defendants, who were 
appointed commissioners under chap. 40, sec. 22, Laws 
of 1850, upon the petitions of G. H. and W. H., alleg- 
ing that the proposed route of plaintiff’s road need- 
lessly entered their lands: 

Held, that their power as tc the proposed route of 
plaintiff’s road was not restricted to that part of it 
which lies within the bounds of the land of the party 
procuring their appointment, but they may make any 
alteration of the proposed route within the county 
which may be necessary to obviate the objections of the 
party aggrieved as they may deem well founded; and 
in altering the proposed route they must complete the 
alteration so as to preserve the continuity of the line; 
they have no power to so change a portion of the pro- 
posed route as to leave it disconnected at either end 
with the other, and thus to abridge and interrupt the 
road. 

The statute contemplates but one board of commis- 
sioners in a county, and all alterations to be made in 
the proposed route in such county should be made by 
that board; it should therefore complete its work by 
either affirming the route proposed by the company, 
or making all necessary alterations; and when this is 
done the route through the country is established. 
People ex rel. E. & G. V. R. R. Co. v. Tubbs et al. 
Opinion by Rapallo, J 
SALE AND DELIVERY. 


Defendants contracted to sell and deliver plaintiff, at 
B., within three months, 400,000 bricks at $10.50 per 
M. Defendants delivered 213,500 during the specified 
time. In an action for damages for the non-delivery 
of the residue, held that the delivery of the entire quan- 
tity was a condition precedent to the right of defend- 
ants to demand payment, and the fact that when they 
discontinued the delivery, plaintiff had not paid for 
those delivered, was not an excuse for non-delivery of 
the residue ; also that it was not necessary asa condition 
precedent to a right of action for plaintiff to make a 
formal demand of the brick and to tender payment 
therefor at the place of delivery; that it was enough if 
he was ready and willing to receive and pay on delivery ; 
nor was it necessary that plaintiff should have had, 
during the whole time specified, a sum of money on 
hand sufficient to pay the whole purchase-price ; it was 
sufficient if he had the means and resources at com- 
mand which would have enabled him to pay if the brick 
had been delivered. Mount v. Lyon, impl'd, etc. 
Opinion by Allen, J. 

USURY — ACCOMMODATION INDORSER. 

Under the Revised Statutes (1 R. S. 122, §8) as modi- 
fied by the act of 1837 (Laws of 1837, chap. 431, §4) which 
dispenses with an offer to pay interest or principal 
where a borrower seeks relief against a usurious secu- 
rity, an accommodation indorser of a note, discounted 











at a usurious rate of interest, who did not act toward 
procuring the loan, except to indorse the note, is not a 
borrower. 

The mere fact that a party has made an agreement or 
given a security which is void for usury, is not sufficient 
to entitle him to apply to a court of equity to have the 
contract annulled. The right to this relief exists only 
when from the form of the security, the defense can- 
not be made available at law, or where the instrament 
sought to be avoided is a cloud upon the title to land, 
or some other necessity for the interposition of a court 
of equity is shown. 

The act of 1837 does not authorize the institution of 
an action in equity to annul a contract for usury, in 
any case where such a contract could not have been 
maintained before the passage of that act; it simply 
changes the terms upon which the borrower can get 
relief. Allerton v. Belden, impl’d, etc. Opinion by 
Rapallo, J. 

——_ +o —— 


GENERAL TERM ABSTRACT. 


SUPREME COURT. 


First DEPARTMENT — DECEMBER, 1872. 


EXECUTOR AND ADMINISTRATORS. See Statutes of 
Limitation. 


FRAUDULENT REPRESENTATIONS. 


1. As to questions of law: cases reviewed. —This 
action is brought to recover for stock sold by the plain- 
tiff to the defendant. Ten percent of the price was 
paid, and the stock delivered. The answer contains a 
general denial, except as to some matters subsequently 
admitted, denies that the plaintiff is the party in inter- 
est, and alleges that the stock was sold to the defendant 
by the husband of the plaintiff, who represented that 
the company named had been incorporated, and owned 
the right to manufacture gas in the city of New York; 
that they had a new invention for manufacturing gas, 
and had a patent therefor; that the company had ob- 
tained a grant which gave it the right to lay pipes in 
the streets of New York; that such gas was in use in 
different parts of the country. The answer further 
alleged that such representations were false, and 
claimed to recoup the ten per cent paid on the pur- 
chase. On the conclusion of the plaintiff’s testimony, 
the referee dismissed the complaint, and gave judg- 
ment for the defendant. 

On appeal, held, that, whether or not the charter 
obtained for the company authorized the corporation 
to sell gas, and whether or not the resolution passed by 
the common council authorizing the company to lay 
pipes in the streets of New Yorkto distribute the gas, 
were not questions of fact of which fraud could be 
predicated in making the contract for the sale of the 
stock. 

There was an incorporation of a company under the 
manufacturing act, as stated in the certificate of stock 
delivered at the time of the sale, and there was a reso- 
lution passed by the common council, giving to the 
company the right to lay pipes and mains in the streets 
of New York. So far as there was a representation of 
facts it was true. Whether, under such incorporation 
the company could sell gas, and whether such resolutior 
of the common council was valid to confer the powers 
which it professed to, were questions of law, and an 
opinion stated on either of these points would be 
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nothing but an opinion on a question of law, the for- 
mation of which was just as much in the power of the 
purchaser as of the seller, and an error on the part of 
the vendor, in stating such opinion, would not be a 
false statement of a fact on which the purchaser could 
rely, to vacate the contract. The subsequent failure 
of the company to carry out their project; the failure 
to erect gas works, and the abandonment of the pro- 
ject by the directory in no way affected the contract 
previously made between the parties. That risk was 
assumed by the purchaser when he made his invest- 
ment in the stock. The vendor in no way guaranteed 
the final success of the undertaking. The referee ap- 
pears to have based his decisons on a supposed failure 
of consideration, arising from a mutual mistake of fact, 
on the part of buyer and seller, in regard to the 
validity of the resolution passed by the common coun- 
cil. He says, in his finding, ‘* both believed such right 
of great value, when, in reality, the company had no 
such right, and he found that said fact was material to 
the contract made, and that the defendant would not 
have made such contract but for such mistake. 

I have already suggested that the mistake, if it 
existed, was a mistake of law and not of fact. The 
defendant was as much bound to inquire as to the 
validity of the grant as the plaintiff, and a mistake by 
either would not affect the contract. 11 Johns. Ch. 
512; 2 id. 51; 9 Cow. 674; 18 Wend. 407, cited. The 
case of Martin v. McCormick, 8 N. Y. 331, differs from 
this. The mistake in that case was in supposing a lease 
under an assessment was valid, when the property had 
been redeemed by payment of the amount to the 
comptroller. The mistake was in supposing it was not 
redeemed and that the estate still existed. Although 
the last cited case comes near to the dividing line be- 
tween mistakes of law and fact, the difference sug- 
gested will warrant calling it a mistake of fact. Judg- 
ment reversed. Holdredge v. Webb. Opinion by 
Ingraham, P. J. Also see Life Insurance. 


INSURANCE. 


Provision against abandonment in cases of partial 
loss: subrogation: waiver.— Action by insurance com- 
pany for damages caused by negligence in the manage- 
ment of defendant’s tug boat. Plaintiffs insured a 
cargo of rye by a policy providing against an abandon- 
ment of the subject insured. After the accident, 
notice thereof was given to the underwriters, who, after 
abandonment by the assured, accepted the cargo, dis- 
posed of it to good advantage, and paid the assured 
the amount of their loss. 

Held, that the provision in the policy against aban- 
donment could be rightfully waived, if the under- 
writers considered it theirinterest to do so; the ques- 
tion of abandonment in cases of partial loss being one 
between the underwriters and assured. 

The plaintiffs having paid the damages sustained 
by the assured, are entitled to be subrogated to all the 
remedies belonging to them; it is a right as to which 
defendant cannot be heard justly to complain, The 
Security Ins. Co. v. Schultz. Opinion by Leonard, J. 


Also, see Life Insurance. 
LIEN. See Consignor and Consignee. 


LIFE INSURANCE. 
1. Materiality of statements made in application for 
life insurance: fraudulent concealment. — Appeal from 
judgment in the favor of plaintiffs, on policy of life 





insurance issued on the life of their testator by defend- 
ants. Defense set up is certain false statements by the 
decedent in his application for the policy in question. 
It appeared that the applicant, before the issuing of 
the policy on his life, on his examination, was asked to 
name the physician usually employed by him, and if 
he had none, then to name any other doctor who could 
be applied to for information upon the state of his 
health. His answer was ‘“‘none.’”’ The fact was that 
he had occasionally applied to a Dr. Nolan, for reme- 
dies for a severe cough of long standing, shortness of 
breath, profuse expectoration, during six or seven years 
between 1861 and 1868, and Dr. Nolan had prescribed 
for him. He had also applied to the Excelsior Life 
Insurance Company, and had been examined by the 
medical adviser of that company, and his application 
had been refused on the certificate of that examina- 
tion. That examination was on the 9th of October, 
and his answers to the written questions, on the appli- 
cation in this case, were made on the 18th of the same 
month. He had stated to the examiner of the Excel- 
sior company, on that occasion, that he discharged 
from his lungs very profusely at times; that he had 
coughed all of the last night, and ‘‘coughed up” a 
good deal, and that the expectoration was streaked 
with blood; that he had night sweats, sometimes 
several nights in succession. This was proven to have 
been chronic, and necessarily of long standing. Held, 
that as the applicant must have known that both of 
these doctors could give important information as to 
his health, but he did not mention either of them, 
but said in effect, on the contrary, that there were 
none who could afford such information, he was guilty 
of a fraudulent concealment, and it should have been 
so held as a matter of law. The motion made to 
dismiss the complaint should, therefore, have been 
granted. It was not for the jury to say whether the 
applicant was justified in giving the answer he did. 
New trial ordered. Horn et al., ex’rs. of Wahl, dec’d, 
v. The Amicable Mutual Life Ins. Co. Opinion by 
Leonard, J. 

2. Applications for life insurance distinguished from 
those in fire and marine insurance warranties: cases 
criticised.—In respect to life policies the rule is wholly 
differeut from that in fire and marine. In respect to 
the former the inquiry is one of honest and fair deal- 
ing, and the statements concerning the applicant’s 
health are not warranties. The decision in Miles v. 
Connecticut Mutual Life Ins. Co., 3 Gray, 580, is not 
founded upon any analogous case of a life insurance 
policy, unless it be Vose v. Eagle Ins. Co., 6 Cush. 42. 
A reference to this latter case, however, shows that it 
was decided upon the misrepresentation of the assured 
as well as upon grounds of warranty, and upon the last 
ground no authority is cited in its support. No such 
rule has been held in the State of New York, and we 
are unwilling to originate such a doctrine as law. The 
assured must state all he knows bearing upon the con- 
dition of his health, and any untrue statement or con- 
cealment in this respect ought justly to render the 
policy void. In all respects, where it appears or can 
be shown that the applicant had any knowledge of the 
facts called for by the interrogatories, it matters very 
little whether the answer be held a warranty or not, 
inasmuch as any untrue statement will be a misrepre- 
sentation or fraud which will equally avoid the 
policy. Ib. 


MANDAMUS. See Constitutional Law, 
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MORTGAGES. 

1. Necessary parties to foreclosure: construction of 
wills: damages: contracts. — This action is brought 
upon a contract made by defendant with plaintiff for 
the sale of certain real estate. The deed was to be 
delivered on January 1, 1864. The contract provides, 
that either party, respectively, failing to deliver a 
proper deed free from incumbrance, or failing to pay 
the consideration money, shall pay to the other party 
the “sum of five thousand dollars, which sum is hereby 
declared fixed and agreed upon as the liquidated 
amount of damages to be paid by the party so failing, 
as aforesaid, for his or their non-performance.’’ The 
time for the performance of the contract was afterward 
changed to December 31, 1863, and thereafter extended 
to January 31, 1864. The complaint alleges that the 
defendants failed to give a good deed to the premises, 
and that they did not possess a legal title free from 
incumbrance, and demands judgment for the sum of 
five thousand dollars, as named in the contract. 

The question is whether the defendant was able to 
convey a good title to the property. Their title came 
through the foreclosure of a mortgage made by Isaac 
Peck to them. Isaac Peck, the mortgagor, had died 
before the foreclosure, leaving a will which has been 
put in evidence. By this will, after making certain 
dispositions — for the payment of his debts, for the 
benefit of his wife, and for that of a grandson— he 
directs that the residue of his estate, both real and per- 
sonal, shall be divided into five shares, charging any 
advances to any of his children as part of his personal 
estate. He then gives one-fifth of such residue to each 
of his sons, James and George, absolutely, and each of 
the remaining three-fifths, he gives to his executors 
in trust, to take possession, rent, receive rents and 
profits, pay taxes, insurance and repairs, and make 
proper improvements, and to pay the remainder of the 
rents and profits to the three beneficiaries named, his 
daughter Maria, and his sons Isaac and Hamilton, for 
life, and at the death of each, to pay, transfer, and set 
over the one-fifth so held for the benefit of such son or 
daughter to his or her issue, per stirpes, but if either 
die without issue, then such share to go to his lawful 
heirs. 

The will authorized a direct transfer to the sons, 
Hamilton and Isaac, of the fifths held in trust for them 
at any time, if they shall be discharged from their 
debts. It also contains a power of sale of any land, 
whenever the executors think proper, the proceeds to 
be invested for the benefit of the cestui que trust. At 
the time of the foreclosure of the defendant’s mort- 
gage, Hamilton and Isaac Peck were living, as was also 
Maria Peck. Each of them had also children living. 
The executors of Isaac Peck, and his children then 
living, including Hamilton, Isaac and Maria, were 
made parties to the foreclosure, but none of their 
children, the grandchildren of the testator. The plain- 
tiff contends that these grandchildren, the children 


respectively of the three children of Isaac Peck, named 


in the latter clauses of his will, are necessary parties to 
the foreclosure, and that the title was defective and 
imperfect on account of their absence. The referee 
found that these grandchildren were necessary parties 
to the foreclosure, and that the defendants’ title is 
defective, and ordered judgment for plaintiff for the 
sum of $5,000, named in the contract of sale. 

On appeal from such judgment, held, that the grand- 
children were intended as remainder-men in every 
portion of the estate of Isaac Peck, their grundfather. 
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Although there was no divided interest in any specific 
property, in which the grandchildren had a present or 
a future estate, at the time the contract was made, 
they had an interest in the property in question, cap- 
able of being ascertained whenever the prior estate 
should terminate. The estate of the executors, or 
trustees under the will, terminated when that of the 
grandchildren began. The trustees could not and did 
not represent the future estate of the grandchildren 
at the date of the foreclosure action. Their interest 
might have been foreclosed, by making them parties to 
the action of foreclosure, and by a decree of the court 
and asale thereunder. They were not, however, parties 
to the action, and their right to assert their title at the 
proper time remains outstanding. The present insol- 
vency of the estate of Isaac Peck does not affect the 
question. The lands were his at the time of his death, 
subject to the mortgages, and the equity of redemption 
passed to the legatees, under his will. Their right of 
redemption has been foreclosed, but not the right of the 
grandchildren. The value of the property may be 
largely enhanced when the grandchildren become 
entitled to demand their rights, upon the termination 
of the prior estate for life. I can perceive no legal 
impediment to the assertion of their right to redeem 
when that period arrives. Hence, the title which the 
defendants contracted to convey was not free and clear 
of all incumbrance, and the plaintiff rightfully refused 
to accept the deed. The defendants were liable in dam- 
ages as upon a breach of their contract. The damages 
were liquidated under the contract of sale at $5,000. 
Judgment affirmed. Leggett v. The Mutual Life Insur- 
ance Co. Opinion by Leonard, J. 
NOTES, BILLS, ETC. See Estoppel. 
(To be continued.) 


— 


UNITED STATES STATUTES. - - 


Through the courtesy of Mr. Benj. Vaughan Abbot 
we are enabled to give the following abstract of the 
general statutes thus far passed by congress: 

An act to amend the one hundred and thirty-third 
section of an act approved June 8, 1872, entitled “‘ an act 
to revise, consolidate, and amend the statutes relating 
to the post-office department.’”’ Approved January 9, 
1873. 

The effect of this statute is to authorize the trans- 
mission by mail of packages of seeds, cuttings, bulbs, 
roots, and scions of any weight, for each package not 
exceeding four pounds, at a rate of postage of one cent 
for each two ounces or fractions of an ounce of such 
package. 

By the previous law such packages sent through the 
mail could not exceed twelve ounces in weight. 

An act supplemental to and amendatory of ‘‘an act 
to prescribe the mode of na yy nny in cases 
of contested elections,” approved February 19, 1851. 
Approved January 10, 1873. 

Sections one and two prescribe the time within which 
testimony, in cases where a contest arises as to election 
of a representative in congress, may be taken, and 
authorize depositions of witnesses to be taken in the 
districts in which they reside. Sections three and four 
prescribe the course of the examining officers anywhere 
throughout the United States in taking depositions and 
returning them. 

Srcrion 3. That the pas desiring to take a deposi- 
tion or depositions under the provisions of this act, or 
of the act to which this is an amendment, shall give the 
opposite party notice in writing of the time and place 





THE ALBANY LAW JOURNAL. 





when and where, the same will be taken, as well as of 
the name of the witness or witnesses to be examined, 
and of the name of an officer before whom the same 
will be taken. The notice shall be personally served 
upon the opposite party, or upon any nt or attorney 
of his authorized by him to take testimony or cross- 
examine witnesses in the matter of such contest, if, by 
the use of reasonable diligence, such personal service 
can be made; but if, by the use of such diligence, per- 
sonal service cannot be e, the service may be made 
by leaving a duplicate of the notice at the usual place 
of abode of the opposite party. The notice shall be 
served so as to allow the opposite party sufficient time 
by the usual route of travel to attend, and one day for 
preparation, exclusive of Sundays and the day of ser- 
vice. And the taking of the testimony may, if so stated 
in the notice, be adjourned from day to day. The notice, 
with the proof or acknowledgment of the service thereof, 
shall be attached to the depositions when completed. 
The party notified as aforesaid, his agent or attorney, 
may, if he see fit, select an officer (having authority to 
take depositions in such cases) to officiate, with the 
officer named in the notice, in the taking of the deposi- 
tions; and if both such officers attend, the depositions 
shall be taken before them both sitting together, and 
be certified by them both. But if only one of such 
officers attend, the depositions may be taken before 
and certified by him alone. It shall be competent for 
the ies, their agents or attorneys authorized to act 
in the premises, by consent in writing, to take deposi- 
tions without notice; and it shall also be competent for 
them, by such written consent, to take depositions 
(whether ye or without notice) before any officer or 
officers authorized to take depositions in common law, 
or civil actions, or in chancery, by either the laws of 
the United States or of the State in which the same 
may be taken, and to waive proof of the official char- 
acter of such officer or officers. Any written consent 
given as aforesaid shall be returned with the deposi- 
tions; and every such officer so chosen by the parties, 
their agents or attorneys, and officiating, shall have all 
the powers in the premises that are conferred by the 
act to which this is an amendment upon the officers 
named therein. At the taking of any deposition under 
this act, or the act to which this is an amendment, 
either party may appear and act in person, or by agent 
or attorney. 

§4. All officers taking testimony to be used in a 
contested election case, whether by depositivn or 
otherwise, shall, when the taking of the same is com- 
pleted, and without unnecessary delay, certify the 
same, and carefully seal and immediately forward the 
same by mail, addressed to the clerk of the house of 
representatives of the United States, Washington, D. 
C.; and shall also indorse upon the envelope contain- 
ing such deposition or testimony the name of the case 
in which it is taken, together with the name of the 
party in whose behalf it is taken, and shall subscribe 
such indorsement. Upon the written request of either 
party the clerk of the house of representatives shall 
open any deposition at any time after he shall have 
received the same, and he may furnish either party 
with a copy thereof. 

An act to amend section twelve of an act entitled 


“An act to authorize the ——. of shippin 
commissioners,’’ etc., approved June 7, 1872. Approv: 


January 15, 187: 

The act here referred to is the well-known act passed 
last year prescribing the general rule that seamen for 
merchant vessels, with certain exceptions, should be 
shipped by an agreement in writing specifying certain 
terms and stipulations, and signed in the presence of a 
** shipping commissioner.”’ 

The new act provides that the above requirement 
shall not apply to vessels when engaged in trade 
between the United States and the British North 
American possessions, or the West India islands, or 
the Republic of Mexico. 

An act to prevent certain officers of the United 
States and Territories from Lonrery | as attorneys or 
solicitors in courts of the United States in certain 
cases. Approved January 16, 1873. 

This act provides that no clerk, assistant or deputy- 
clerk of any territorial district or circuit court, or 
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of the court of claims or the supreme court of the 
United States, or marshal or deputy-marshal of the 
United States within the district for which he is 
appointed, shall act as solicitor, proctor, attorney or 
counsel in any cause depending in either of said courts 
or in any district for which he is acting as such officer, 
under penalty of being stricken from the roll, and if a 
marshal or deputy-marshal, of dismissal from office. 

An act to amend an act entitled “an act relating to 
members of congress, heads of departments and other 
officers of the government,” approved June 11, 
Approved January 16, 1873. 

The former law forbade any member of the senate 
or house of representatives, while in office, or any 
departmental officer, to receive or agree to receive any 
compensation for any services to any person in rela- 
tion to any proceeding, claim, etc., or other matter or 
thing in which the United States is a party or directly 
or indirectly interested, before any department, court 
martial, bureau officer, or any civil, military or naval 
commission whatever; .and declared his doing so 
punishable by fine and imprisonment. 

The new law extends the prohibition and penalty 
to delegates from the territories and District of 
Columbia. 


2 
vo 


DECISIONS OF COURT OF APPEALS. 


Feb. 11.—Judgments affirmed with costs — Cushman 
v. Hatfield; Davis v. New York Central and Hudson 
River Railroad Company; McShean v. The Same; 
Farley v. McConnell and others; Griswold v. Griswold ; 
Finney v. The Boston and Albany Railroad Company ; 
Pearsall v. Pearsall; Lewis v. Palmer; Hill v. Priestly ; 
Abbe v. Allen.— Orders affirmed without costs—Peo- 
ple ex rel. Tuttle v. Canal Appraisers of the State of 
New York; Same v. Same; People ex rel. Brown v. 
Green; Davis v. Roberts. —— Order of general term 
reserved and order to special term affirmed without 
costs to either party — Duffy v. Donovan. —— Order 
granting new trial reversed and judgment on verdict 
affirmed with costs— Maginnis v. New York Central 
and Hudson River Railroad Company.——Order grant- 
ing new trial reversed and judgment on report of 
referee affirmed with costs—Johnson v. Underhill.—— 
Judgment reversed and new trial grauted, costs to 
abide event—Isham v. Davison.— Appeal dismissed 
with costs—Baulec v. New York and Harlem Railroad 
Company.—NMotion granted and order filed herewith 
— The City of Rochester v. Hart. 


22 
oo 








CORRESPONDENCE. 
VALUE oF INCHOATE RiGuT or DOWER. 

Sir—The question sometimes arises in the distribu- 
tion of surplus moneys in mortgage cases, and on sales 
of bankrupts’ real estate, as to the present value of an 
inchoate right of dower. Since the case of Jackson v. 
Edwards, 7 Paige, 408, the rule has been settled, in this 
State, and upon principles supposed to be satisfactory. 
The chancellor there says: ‘‘ The proper rule for com- 
puting the present value of the wife's contingent right 
of dower, during the life of the husband, is to ascertain 
the present value of an annuity for her life equal to the 
interest in the third of the proceeds of the estate to 
which her right attaches, and then deduct from that 
the value of a similar annuity depending upon the 
joint lives of herself and her husband; and the differ- 
ence will be the present value of her contingeut right.” 
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The formula for ascertaining the first sum as fixed 
by our supreme court, rule 85, is familiar to all your 
readers. That for ascertaining the second may be 
found in an appendix to Scribner on Dower, or Mc- 
Kean’s Pr. Life Tables, 23, § 4; Hendee’s Annuity 
Tables, 87, problem 4, or other compilations wherein 
are found a ‘‘Table for ascertaining the value of an 
annuity on two joint lives.” 

Burra1o, Feb. 10, 1873. A. L. B. 
INTERNAL REVENUE ASSESSMENTS ON RELIGIOUS 
BopreEs. 

Rocuester, N. Y., February 10, 1873. 
Editor Albany Law Journal: 

Dear Sir— Your querist “E. K.,” in your issue of 
February 8th, is referred to the case of Eadie v. Slim- 
mon, 26N. Y. 9, on the subject of the assignability of 
a policy of insurance on the life of the husband, for 
the benefit of his wife. 

The following may be new to some of your readers: 

Previous to 1870, as is well known, the acts of con- 
gress imposed a tax of six per cent, on the value of all 
property bequeathed or devised to any body politic or 
corporate, in trust or otherwise. 

Sections 124, 126, 127 and 133, of act of congress 
of June 30, 1864, entitled ‘“‘an act to provide ways 
and means for the support of the government, and for 
other purpose.”” 13 U.S. Stat. at Large, pp. 285-287. 

But in 1870 it was enacted by the 27th section of the 
act entitled ‘‘ An act to reduce internal taxes, and for 
other purposes,’ passed July 14, 1870 (16 U. S Stats. 
at Large, p. 269), as follows: 

“$27. And be it further enacted that all provisions 
of existing laws, whereby any tax or duty is laid upon 
bequests, or devises, or transfers by deed, grant or 
gift, made or intended to take effect after the death 
of the grantor, of any real or personal property, in 
trust or otherwise, for public uses of a literary, educa- 
tional or charitable character, or upon any real or per- 
sonal estate which may become subject to any trust 
as aforesaid, under any past or future disposition, 
which, if made in favor of an individual, would con- 
fer on him a succession, be and the same are hereby 
repealed; and no taxes heretofore levied thereunder, 
but not paid, shall be collected.” 

The incumbent of the office of Commissioner of 
Internal Revenue at Washington gave a very restricted 
construction to this provision, and held that certain 
religious bodies, such as churches, boards of domestic 
and foreign missions, were not included within the 
exemption provided for in this section; and under his 
instructions, assessors and collectors of the internal 
revenue continued after the passage of the act to assess 
and collect the tax on legacies and devises to such cor- 
porations in the same manner as before its passage. 

In 1872, however, congress passed an act giving an 
enlarged construction to the section of the act of 1870 
above quoted. 

By section 38 of act of June 6, 1872, entitled *‘an act 
to reduce duties on imports, and to reduce internal 
taxes, and for other purposes ”’ (acts and resolutions of 
second session of 42d congress, p. 273), it is enacted as 
follows: ‘‘ That the purposes of a charitable character, 
mentioned in section twenty-seven of the act of July 
fourteenth, eighteen hundred and seventy, are intend- 
ed, and are hereby construed to include all devises and 
legacies to associations, trustees, societies, and corpo- 
rations, established or carried on for any benevolent, 





religious, or charitable object, without a view to pecu- 
niary profit.’”’ 

Under this liberal provision of congress, many relig- 
ious bodies which have been erroneously assessed, and 
paid the tax alluded toare entitled to have it refunded. 

A claim for such re-payment has been recognized as 
valid, and allowed by the present Commissioner of 
internal revenue. 

Yours respectfully, 
D. B. BEAcH. 
—- ede 


NOTES AND QUERIES. 
NEwsounraua, N. Y., Feb. 11, 1873. 
Sir—In answer to “E. K.” in your last number, 
permit me to refer him to Eadie v. Slimmon, 26 N. Y. 
9, wherein it was held that a policy of insurance on 
the life of the husband, for the benefit of the wife 
or of her children in case of her death, was not assign- 
able. It was held otherwise in Pomeroy v. Manhattan 
Life Ins. Co., 40 Ill. 398; Charter Oak Life Ins. Co. v. 
Branl, 4 Am. R. 328; Baker v. Young, 47 Mo. 453. See 
also Conn. Mut. Ins. Co. v. Burroughs, 34 Conn. 305; 
Chapin v. Fellows, 36 id. 132. D. 


Burra.o, N. Y., Feb. 10, 1873. 
Sir—In your ALBANY LAw JoURNAL of Feb. 8, 
1873, under the head of “notes and queries,” page 96, 
appear two ‘“‘queries,’’ of which the following is a 
part of No. 1, to wit: ‘‘A purchases of B fifty acres 
of land for $5,000, and pays B $1,000 down. A gives 
B a mortgage on the land purchased for $4,000,’’ sum- 
ming up with “ Who is right, or can A succeed in his 
defense?’’ Then signed “J.S.J.’’ I would call “J. 
8. J.’s” attention to 4 Abbott’s Digest, p. 75, 76, par. 
344, from which he will see that A ‘is right, and can 

succeed in his defense.”’ Gero. L. Kineston. 


———- -©>eo— ——_ 
ENGLISH NOTES. 


Sir George Henyman has been appointed to the 
seat in the Common Pleas, made vacant by the resig- 
nation of Mr. Justice Byles. He is said to be a lawyer 
of great authority in commercial law.—Mr. Edwin 
Charles Clark has been appointed Regius Professor of 
Civil Law in the university of Cambridge. 


——_e-e—___—. 
LEGAL NEWS. 


Mr. Archibald, British consul-general at New York 
city, was formerly chief justice of Newfoundland. 


Hon. Herschel V. Johnson has been made a Georgia 
judge. 

Judge Caron, of Toronto, has accepted the lieutenant- 
governorship of Quebec, on condition that on the expi- 
ration of his term of office he shall receive his pension 
as judge. 

The court-house at Quebec was destroyed by fire on 
the 2d inst., entailing aloss of all the records of the 
province since its foundation, together with title-deeds 
and other important legal documents. 


Articles of, impeachment, it is said, will soon be pre- 
sented by the House Judiciary Committee against Judge 
Delahay, of the United States district court for Kansas, 
unless he previously resign. 
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PAYMENT OF FORGED PAPER BY THE 
DRAWEE. 

As a general rule it is undoubtedly true that the 
drawee of a check or bill of exchange is presumed to 
know the handwriting of his correspondent, and if he 
accepts or pays a check or bill to which the drawer’s 
name has been forged, he is bound by the act and can 
neither repudiate the acceptance nor recover the 
money. It was thus broadly stated by Allen, J., in 
National Park Bank v. Ninth National Bank, 46 N.Y. 
77. But some important exceptions have been made 
to the rule which are often overlooked by both judges 
and text-writers. 

Mr. Chitty says in his able work on Bills, page 464: 
“Tf he [the holder] thought fit to rely on the bare 
representation of the party from whom he took it 
[the bill] there is no reason that he should profit by 
the accidental payment, when the loss had already 
attached upon himself, and why he should be allowed 
to retain the money, when, by an immediate notice of 
the forgery, he is enabled to proceed against all other 
parties, precisely the same as if the payment had not 
been made, and consequently the payment to him has 
not in the least altered his situation or occasioned any 
delay or prejudice. It seems that of late, upon ques- 
tions of this nature, these latter considerations have 
influenced the court in determining whether or not 
the money shall be recovered back; and it will be 
found, on examining the older cases, that there were 
facts affording a distinction, and that, upon attempting 
to reconcile them, they are not so contradictory as 
might on first view have been supposed.” McK leroy 
v. Southern Bank of Kentucky, 14 La. Ann. 458, is 
acase strongly illustrative of the distinction spoken 
of by Mr. Chitty. There B forged a draft on the 
plaintiffs, induced 8. & Co., by a forged letter of 
introduction, to indorse it, and then procured it to be 
discounted by the defendants. Defendants trans- 
ferred it to another bank for collection. It was 
presented to plaintiffs for acceptance, accepted and 
paid at maturity. Nearly a month afterward plaintiffs 
discovered the forgery and notified defendants of it. 
On a suit to recover the amount paid defendants had 
judgment below. This judgment was reversed on 
appeal. The court, after admitting the force of the 
general rule, said: “The defendant became the 
holder of the draft before it was accepted by the 
plaintiffs, and before they had any knowledge of its 
existence, and, consequently, before the defendant 
had any right of action against them for its récovery. | 
The piaintiffs, therefore, had done no act which 
induced the defendant to believe the signature of the 
drawer to be genuine, at the time the bill was 





purchased. How, then, can it be said that the defend- 
ant purchased the bill on the faith of the plaintiff's 
acceptance, or on their guarantee of the genuineness 
of the drawer’s signature? Or how can it be said 
that the plaintiffs misled the defendant at the time of 
the purchase of the bill, or was then guilty of the 
omission of any duty toward the defendant as the 
purchaser of the bill? If the defendant had purchased 
the bill on the faith of the acceptance of plaintiffs, or 
had sustained any loss in consequence of théir negli- 
gence, we would have no difficulty in affirming the 
judgment of the lower court; but such are not 
the facts as made known to us by the record.” 

Another exception to the rule, strongly supported 
both by reason and by the authorities, is, that the 
drawer may recover back money paid on a forged 
draft or check, where the holder was guilty of 
fault or negligence in taking it. Lord Tenterden 
said, in Wilkinson v. Johnson, 3 B. & C. 435, speaking 
on this subject : 

“ And though, when all the negligence is on one 
side, it may, perhaps, be unfit to inquire into the 
quantum, yet where there is any fault in the other 
party, and that other party cannot be said to be 
wholly innocent, he ought not, in our opinion, to 
profit by the mistake into which he may, by his own 
prior mistake, have led the other. Ellis v. Ohio Life 
Insurance and Trust Co., 4 Ohio St. 628, is a leading 
authority in favor of this exception. The money for 
which that action was brought was paid by the plain- 
tiff and received by the defendant, on a check for 
$7,300, purporting to be drawn upon the plaintiff 
by E. & S., a firm at Cincinnati, engaged in the 
pork-packing business, and payable to 8. T. & Co. 
or bearer. The check was a forgery, of which 
the parties were mutually ignorant at the time the 
payment was made. This check, with another for 
$7,300, purporting to be drawn by 8. D. & Co., on the 
Mechanics and Traders’ Bank, and which was also 
a forgery, was presented in the early part of the day 
of its date, by a stranger having the dress and appear- 
ance of a drover, and expressing a desire to exchange 
them for Kentucky money or gold, to the teller of 
defendant’s bank, by whom they were taken, and the 
gold advanced at a discount of one-fourth of one per 
cent. He testified that he “ did not know the stand- 
ing of either firm, nor their signatures, but took the 
checks to Mr. Bishop, the cashier, laid them on his 
desk, and asked him if he should make the exchange. 
He (Bishop) said yes. No question was asked as to 
who the presenter was or as to his right to the checks. 
He was, probably, in the bank from two to fifteen 
minutes. Both the banks upon which the checks 
were drawn were within less than asquare; there was 
nothing to create suspicion and nothing unusual in 
the transaction.” 

In accordance with a custom of doing business 
between these banks, this check, with others drawn 
upon the plaintiff and taken by the defendant, were 
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pinned together, with a ticket upon the top showing 
the amount of each and the aggregate amount of all, 
and, on the same day, presented to the plaintiffs, who 
paid the amount appearing from the ticket without 
any examination of the checks; it being the custom, 
however, to examine them on the same day, and 
return such as were found not good. This check was 
examined on the same day by the note clerk of the 
plaintiffs and charged up against the supposed 
drawers. ~ The forgery was not discovered until ten 
days afterward, when the check was returned to the 
defendant and repayment demanded. 

Evidence was introduced, tending to prove the 
existence of a general custom among the banks of 
Cincinnati, requiring a bank taking a check of this 
character, drawn upon another from a stranger, to be 
satisfied by inquiry of his right to the check, and of 
the person from whom it was received, and that the 
drawee had a right to presume that such precaution 
had been taken. The court held, that the plaintiff was 
entitled to recover back the money so paid. After 
referring to the general rule, that a drawee in such 
cases was estopped by payment, the court said: “ But 
this stern rule is only exerted in favor of a holder 
without fault and for a valuable consideration; and 
we deem it equally clear that he may, by his own neg- 
ligent conduct, place himself in such an inequitable 
position, in reference to the drawee, as to deprive him- 
self of the benefit of this rule, and make it unjust and 
inequitable that he should keep what he has obtained 
by mistake, and for which he has given no equivalent,” 
“ We do not here speak of negligence as a matter at 
large, we only intend to deal with the case before us, 
and that only requires us to say, that where the 
negligence reaches beyond the holder and necessarily 
affects the drawee, and consists of an omission to 
exercise some precaution, either by the agreement of 
the parties or the course of business devolved upon 
the holder, in relation to the genuineness of the 
paper, we cannot, in negligent disregard of this duty, 
retain the money received upon a forged instrument. 
Both these propositions, we think, will be found fully 
sustained; if not in every particular bv direct adjudi- 
cations, by the fixed principles upon which nearly all 
the cases have proceeded.” 

National Bank of North America v. Bangs, 106 
Mass. 441, recently decided by the supreme judicial 
court of Massachusetts, is a strang authority in favor 
of the exception. That was an action to recover back 
money paid by the plaintiff on a forged check. The 
check purported to have been drawn on the plaintiff 
by one Bickford, payable to the order of the defend- 
ants. It appeared that some unknown person had 
presented the check to the defendants in payment for 
gold. The defendants, without inquiry, delivered the 
gold and took the check in payment. On the same 
day defendants deposited this check in the Maverick 
bank for collection, first indorsing it, and the next 
day that bank sent it to the clearing-house where it 





was allowed and paid by the plaintiff in the usual 
course of business. At the beginning of the following 
month the forgery was discovered and the defendants 
were notified. The defendants had judgment in the 
superior court, which was reversed on appeal. That 
the payment was made through the clearing-house 
was held under the circumstances not to affect the 
question. The court said: “ But this responsibility (of 
the drawee), based upon presumption alone, is decisive 
only when the party receiving the money has in no 
way contributed to the success of the fraud or to the 
mistake of fact under which the payment was made. 
‘If the loss can be traced to the fault or negligence 
of either party, it shall be fixed upon him.’ Glouster 
Bank v. Salem Bank, 17 Mass. 33, 42. In the absence 
of actual fault or negligence, on the part of the 
drawee, his constructive fault in not knowing the sig- 
nature of the drawer, and detecting the forgery, will 
not preclude his recovery from one who has received 
the money with knowledge of the forgery, or who 
took the check under circumstances of suspicion, with- 
out proper precautions, or whose conduct has been 
such as to mislead the drawee, or to induce him to pay 
the check without the usual scratiny, or other precau- 
tions against mistake or fraud.” 

In this case the check was made payable to defend- 
ant’s order, and this fact alone should have aroused 
their suspicions. Their negligence was gross, and 
clearly brought the case within the exceptions above 
stated; but the principle on which this and the Ohio 
case were decided is equally applicable in cases where 
the defendant’s negligence has been comparatively 
slight. 

——_——<» + 


SAFETY OF PASSENGERS ENTERING AND 
LEAVING RAILWAY CARS. 


There have been several recent adjudications rela- 
tive to the liability of railway companies for the safety 
of passengers entering or leaving cars or about 
stations. 

In McDonald and wife v. Chicago & N. W. Railway, 
26 Iowa, 124 (9 Law Reg. N.S. 10), the law was thus 
adjudged : “It is the duty of railway passenger carriers 
to provide comfortable rooms for the accommodation 
of passengers while waiting at stations, and to enforce 
such regulations, in regard to smoking therein, as to 
enable passengers to occupy them in reasonable com- 
fort. If this is not done, it will afford reasonable ex- 
cuse for passengers to enter the cars before they are 
drawn up in front of the platform in preparation for 
immediate departure. And, if in so doing a passen- 
ger sustains injury through a defect in the platform, 
against or opposite which the cars are standing, * * 
the company will be held responsible. Railway pas- 


' senger Carriers have power to make reasonable rules 


and regulations, in regard to the conduct of passengers, 
extending to the time and mode of entering the cars; 
but such rules and regulations must, in some way, be 
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made known to passengers, or they will not be in 
fault for not conforming to them.” It was, accord- 
ingly, held, in this case, that the female plaintiff, who 
found the passenger room unfit for occupation, by 
reason of tobacco smoke and other impurities, and 
attempted to enter the cars which had not yet been 
drawn up to the platform, and was injured by the giving 
away of the steps at the end of the platform, was 
entitled to recover. Dillon, C. J., laid down the fol- 
lowing rule as applicable to all cases of injury about 
stations and in entering cars: “ Railway companies 
are bound to keep in a safe condition all portions of 
their platforms ‘and approaches thereto, to which the 
public do or would naturally resort, and all portions 
of their station grounds reasonably near to the plat- 
forms, where passengers, or those who have purchased 
tickets, with a view to take passage on their cars, 
would naturally or ordinarily be likely to go.” See 
Bargess v. R. R. Co., 95 Eng. Com. L. 923; Martin v. 
R. R. Co., 81 id. 179. In Shephard v. The Midland 
Railway, 20 W. R. 705, the plaintiff while waiting 
for the train, it being cold, walked back and for- 
ward on the platform in front of the station, and slip- 
ping on a strip of ice fell, dislocating his shoulder. 
Held that he could recover. In Caswell v. Bos- 
ton & Worcester R. R. Co., 98 Mass., it was held that 
where a passenger had stepped upon the platform in 
front of the station to wait for a train, and, by the 


negligent misplacement of a switch, an engine ap- 
peared to be approaching directly toward the platform, 
and the passenger had cause to apprehend danger, and, 
while running to avoid it, was injured, the company 


was liable. In Longmore v. Great Western Railway 
Co., 115 Eng. Com. Law, 183, it appeared that a rail- 
way company, for the more convenient access for 
passengers between two platforms of a station, erected 
across the line # wooden bridge which the jury found 
to be dangerous. Held that the company were lia- 
ble for the death of a passenger through the faulty 
construction of the bridge, although there was a safe 
one about one hundred yards further around which 
the deceased might have used. 

Railway companies are bound to bring their trains 
to a halt at places convenient for passengers to alight. 
Delamatyr v. R. R. Co., 24 Wis. 518. In Cockle v. 
Southeastern Railway Co., 27 L. T. Rep. (N. 8.) 320, it 
appeared that the car in which plaintiff rode, being 
the last car, remained about four feet from the plat- 
form when the train had stopped, and plaintiff, in 
attempting to alight, believing she was about to 
step on the platform, fell, in consequence of the 
insufficiency of light at that point, and was injured. 
Held that plaintiff could recover. In this case, 
Cockburn, C. J., said: “ An invitation to passengers 
to alight on the stopping of a train, without any warn- 
ing of danger to a passenger, who is so circumstanced 
as not to be able to alight without danger, such dan- 
ger not being visible and apparent, amounts to negli- 
gence * * * and it appears to us that the bring- 





ing up of a train to a final stand-still, for the purpose 
of the passengers alighting, amounts to an invitation 
to alight, at all events, after such a time has elapsed 
that the passenger may reasonably infer that it is in- 
tended he should get out if he proposes to alight at the 
particular station.” Prager v. The Bristol and Exeter 
Railway Co., 24 P. T. Rep. (N. 8.) 105, was a case 
exactly similar and the plaintiff recovered. In Col. 
& Ind. Central R. R. Co. v. Farrell, 31 Ind. 408, where 
the train passed beyond the platform and stopped, 
leaving one of the cars over a culvert, the conductor 
announcing the name of the station, and a passenger 
in attempting to alight was injured by reason of dark- 
ness and not being able to see where the car was, the 
company was held liable. Whittaker v. Manchester 
and Sheffield R. R. Co., Law Rep., 5 C. P. 464, note 3, 
was a case precisely similar, and the plaintiff was 
allowed to recover. But in Bridges v. North London 
R. R. Co., 24 L. T. Rep. (N.'S.) 835; L. R., 6 Q. B. 377, 
it was held that where a passenger alighted from the 
last car of a train, while such car was standing in a 
tunnel in the vicinity of a station, a recovery could 
not be had for the death of the passenger in conse- 
quence, there being no evidence that the train had 
come to a final stand-still, or to a place where the 
company designed the passenger should alight. See, 
also, Siner v. Great Western Railway Co., Law Rep. 
4 Ex. 117. In Frost v. Grand Trunk Railway Co., 10 
Allen, 387, it was held that, “if a railroad train is 
stopped at night, merely for the purpose of allowing 
a train, which is expected from the opposite direction 
to pass by, and no notice is given by the servants of 
the company to passengers that they may leave the 
cars, one who leaves the cars and walks into an open 
cattle-guard, and receives personal injury thereby, 
cannot maintain an action against the company to re- 
cover damages therefor; and it is immaterial that he 
was misinformed by some person not in the employ- 
ment of the company that he must go and see to having 
his baggage passed at a custom house, supposed to 
have been reached by the train, or that the train 
was near a passenger station, which was not the place 
of his destination.” In Forsyth v. Boston, etc., R. R. 
Co., 103 Mass. 510, where a passenger, on alighting 
from a car at night, instead of walking along the plat- 
form to the end steps, voluntarily stepped off the side 
into a cattle-guard, although knowing where the high- 
way crossed the railroad track, it was held that he 
was not in the exercise of due care, and could not 
recover for injuries thus occasioned. 

Reasonable time for leaving the cars should be al- 
lowed, and if the time-tables do not allow sufficient 
time for all passengers, whether young or old, to leave 
the cars in safety, and an injury is thereby occasioned, 
the company will be liable. Railroad Company v. 
Baddeley, 54 Ill. 19; 5 Am. Rep. 71. But sick per- 
sons, and persons unable to take care of themselves, 
should provide themselves with proper assistants 
while traveling in railroad cars; and if a person is 
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sick and unable to walk without assistance, thereby 
requiring longer delay at the station than usual, he 
should give timely notice to the conductor. New 
Orleans, etc., R. R. Co, v. Statham, 42 Miss. 607. In 
Illinois Central R. R. Co. v. Slatton,5 Am. Rep. 109; 
54 Ill. 133, it appeared that the train upon which the 
passenger was traveling, having stopped at a station, 
remained a reasonable time for passengers to alight, 
but he, not-availing himself of the opportunity, waited 
until the train began to move, when, in attempting to 
leave the cars, he was fatally injured. Held that the 
company was not liable, there being no proof of 
mismanagement of the train or careless conduct of 
the employees. 

Passengers at intermediate stations where trains 
stop for refreshments have the same rights in refer- 
ence to safe egress and ingress and proper station ac- 
commodations and platforms as at the termini of the 
passage. McDonald v. Chicago & N. W. R. R. Co., 
ante. But the rights of the passenger while a train is 
stopping at an intermediate station for the purposes 
of the railroad alone, and not for the refreshment of 
the passenger, are not so extended. Frost v. Grand 
Trunk R. R. Co., ante. In State v. Grand Trunk R. 
R. Co.,4 Am. Rep. 258; 58 Me. 176, the rule was 
laid down that a passenger on a railway, who pur- 
chases a ticket for a distant station and gets off the 
train temporarily, and without notice, invitation or 
objection, while it is stopping at an intermediate 
station, does no illegal act, but, for the time, he sur- 
renders his place and rights as a passenger; but he 
may return and resume his place and rights as a pas- 
senger on the train before it starts, and the officers of 
the railway are bound to give reasonable notice of the 
starting of the train. 

From the decisions, it is apparent that passen- 
gers are allowed considerable latitude in traveling 
by railroad; that the responsibility of railroad com- 
panies is made commensurate with the general duties 
which they owe the passengers, such as safe, con- 
venient and comfortable modes of ingress and egress 
from trains, platforms, station approaches, and pas- 
senger rooms; and that the application of the rules 
of law, both in this country and in England, has been 
thus far characterized with a due regard both for the 
rights of the railways and the public. 


—- © Do 


The general term of the supreme cour has rendered 
its decision in the Barclay case, noticed in the Law 
Journal recently, and has affirmed the constitutionality 
of the jury law of 1872. The court held that no pro- 
vision of the constitution prohibited the legislature 
from regulating the qualifications of jurors or the 
mode of challenge, so long as the right of a trial by 
jury is not infringed upon and means are provided by 
which impartial juries may be obtained, 
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CURRENT TOPICS. 

Judicial affairs in Utah are in a most deplorable 
condition, owing to a conflict between the District 
Court and Probate Court, on the subject of jurisdiction 
in criminal cases. The result is that the criminal law 
is not enforced and offenders go unpunished. A letter 
from a former United States Attorney in Utah informs 
us that “the district has not had a legal grand jury in 
two years and the court has refused to order one,” and 
that “the moment a rascal is arrested, indicted and 
put on trial by the Probate Court, the District judges 
discharge him on a writ of habeas corpus.” The 
matter seems to stand about thus: The organic act of 
the Territory enacts “that the judicial power of the 
territory shall be vested in a supreme cocrt, district 
court, probate courts and justices of the peace ;” pro- 
vides that the territory shall be divided into districts, 
and that the “jurisdiction of the several courts herein 
provided for, both appellate and criminal, and that of 
the probate courts and of justices of the peace shall be 
as limited by law,” meaning, obviously, the territorial 
law. In 1855 the territorial legislature conferred 
jurisdiction in criminal cases upon the Probate Courts, 
and they have since exercised it. The organic act 
provided that “the legislative power of said territory 
shall extend to all rightful subjects of legislation, con- 
sistent with the constitution of the United States, and 
the provisions of this act.” The friends of the Pro- 
bate Court claim that the act of 1855 was not only 
within the power of the legislature, but that it has 
received the approval of congress. In Clinton v. 
Englebrecht, 13 Wall. 446, Chief Justice Chase, speak- 
ing of the Utah jury law, expressed the decided opin- 
ion that the silence of congress, on the subject of 
that law for a long time, amounted to an “implied 
sanction.” 


On the other hand, the district judges claim, and 
have recently decided that the law of 1855 is in vio- 
lation of the organic act and void. Of the grounds of 
their decision, we are not advised. But it seems 
strange that after seventeen years acquiescence, the 
invalidity of this law has only now been discovered. 
This decision has the appearance of being a part of 
the scheme inaugurated in the Territory a couple of 
years ago by Chief Justice McKean and his associates, 
to put down polygamy by the arm of the court, and 
which was, for the time, so entirely blocked by the 
decision of the supreme court of the United States 
above cited. The act conferring jurisdiction on the 
probate courts was, probably, passed with a view to 
having the criminal law administered by judges ap- 
pointed by the territorial authorities, rather than by 
those appointed by the president; but unless this 
was clearly in violation of the organic act, the evil, if 
it was an evil, should have been left to congress to 
remedy. The president has called the attention of 
congress to the matter, and made an earnest appeal 
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for legislation, depriving the local authorities of all 
judicial control. From the correspondence of the 


newspapers it appears that there is little likelihood 
that any action will be taken in the matter this ses- 
sion, many of the members, though opposed to polyg- 
amy, not being in sympathy with this new crusade. 


Judge Davis based his order for a stay of execution 
in the Stokes’ case mainly upon the questionable 
legality of that portion of Judge Boardman’s charge, 
wherein he said: “The fact of killing being conceded 
and the law implying malice from the circumstances 
of the case, the prosecution’s case is fully and entirely 
made out, and, therefore, you can have no reasonable 
doubt as to that unless the prisoner shall give evidence 
sufficient to satisfy you that it was justifiable under 
the circumstances of the case.” This was, undoubt- 
edly, the rule of the common law, but it has been held 
under our statutes that no legal presumption of intent 
arises, it being for the jury to find the malice as a fact. 
Wilson v. People, 4 Park. 619, 39 N. Y. 459. The 
question is one of sufficient moment to call for its 
decision by the appellate tribunal, and Judge Davis 
was clearly justified in granting the stay. 


The recent report of the attorney-general of the 
United States gives some interesting figures as to the 
comparative expenses of the United States courts, for 
the year ending June 30, 1873. The two district courts 
in Arkansas cost more than those in any other State, 
or $294,331. The courts of the three districts in New 
York cost $289,766 ; those of Pennsylvania $121,715; 
of Ohio, $95,922; and of Nevada only $695. In 
some of the other southern States the expenses were 
very heavy, considering the number of population and 
amount of litigation. Thus, in Mississippi, $143,025 ; 
North Carolina, $184,368; South Carolina, $170,387 ; 
and Tennessee, $165,517. The Attorney-General 
says: 

“The appointment of United States commissioners 
is by law vested in the judges of the circuit courts to 
whom alone they are responsible. Knowing better 
than those by whom they are appointed as to the pro- 
ceedings of these commissioners, I think it would be 
well if they were made subject to removal upon recom- 
mendation by the head of this department. Pos- 
sibly this would tend to decrease thie expenses of the 
courts by lessening the number of preliminary exami- 
nations held before commissioners. These officers are 
paid by fees, and it is to their interest to have as 
many examinations and issue as large a number of 
subpoenas for witnesses as possible, and frequently 
their warrants are issued on frivolous grounds, thereby 
entailing expenses upon the government without cor- 
responding benefit. If they held their position, sub- 
ject to the control of this department, and were liable 
to removal as before mentioned, they would, probably, 
be more careful as to the accumulation of expenses.” 





The World's Washington correspondent says, that 
it is quite certain that the senate will not pass the bill 
for the repeal of the bankrupt law, although the com- 
mittee have favorably reported it. 


A strong effort has been made in the New York 
Bar Association to procure a reconsideration of the 
vote by which the report of the judiciary committee 
on the alleged delinquent members was adopted. On 
Wednesday week, Mr. W. E. Darling made a motion 
to that end, saying that the vote was taken before the 
members who “heard the report read had recovered 
from their surprise, mortification and humiliation ;” 
but after some discussion the matter was postponed 
to Tuesday evening last. On that evening a full ses- 
sion was held, when Mr. Darling offered a series of 
resolutions denouncing the report, favoring prompt 
proceedings against all offending lawyers, at any cost, 
and calling for the “conclusions upon matters of fact,” 
which the committee reported they had arrived at. 
He supported his resolutions by a spirited address in 
which he strongly criticised the proceeding of the 
committee. The committee defended their course, 
and won, the resvlutions being voted down. 


The Massachusetts doctors of the two leading 
schools, allopathy and homeeopathy, have taken their 
little “disagreement” into the courts for settlement 
in this wise: The medical society of that State, 
some time ago, undertook to expel members who 
practiced homceopathy, and organized a board of trial 
to carry out their purposes. The homceopathists 
procured an injunction restraining this board from 
acting, but the supreme court declares that the board 
has power to decide what is medical heresy and to 
expel homceopathists at their discretion. The unsuc- 
cessful school will have to establish their own 
medical society in Massachusetts, of which they may 
close the doors against all whom they may deem 
medical heretics, including allopathists. That will be 
their lex talionis. 


The committee appointed by congress to consider 
the subject of an international copyright law has 
reported adversely, on the ground that such a law 
would be unfavorable to the diffusion of knowledge 
among the people, by increasing the price of literary 
works of foreign authors. This will, doubtless, put 
an end to the matter for the present session at 
least, and in a way which is quite shameful, in 
the view of honor and of international comity. 
If the American people are willing to acknowl- 
edge that they are too poor to pay for any litera- 
ture they may need what it is fairly worth, accord- 
ing to the principles of commerce and comity, we 
have greatly underestimated them. Such a mean- 
ness and impecuniosity we did not suppose existed 
among the masses, and we do not believe the report 
of the committee reflects the sentiment of any honor- 
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able class in this country. An international copy- 
right law, or a law conferring upon foreign publishers 
and authors the benefits of copyright, may be objec- 
tionable on certain grounds, but to put the objections 
upon the ground of inability to pay a just compensa- 
tion for what the people of the United States want 
to read, and upon the further ground that, unless we 
can get plenty of good books for a nominal price we 
will not read, is not doing justice either to American 
statesmanship or American honor. 

—— +o —— 

NOTES OF CASES, 

The English House of Lords has decided a most 
important point relative to the time when the statute 
of limitations begins to run against an action for an 
accounting brought by the executors of a deceased 
partner. Know v. Gye, Law Rep.,5 H. L. (Eng. & 
Ir. App.) 656. According to this decision the statute 
begins to run from the decease of the partner, and 
the action is barred in equity by analogy to the 
statute, by the lapse of six years (the statutory 
period). The ground for the decision is that the 
whole property, on the death of a partner, accrues to 
the surviving partner, and he is the owner thereof, 
both at law and equity. The right of the deceased 
partner's representative consists in having an account 
of the property, of its collection and application, and 
in receiving that portion of the clear balance that 
accrues to the deceased’s share and interest in the 
partnership. The lords also laid down the principle 
(Hatherly, Lord Chancellor, dissenting) that there is 
nothing fiduciary between the surviving partner and 
the dead partner’s representatives. There are certain 
legal rights and duties which attach to them; but it 
is a mistake to apply the word “trust” to the legal 
relation which is thereby created. It was, therefore, 
further held that where the deceased partner died in 
November, 1854, and the bill for an accounting was 
filed in October, 1864; but in the interval, viz., in 
January, 1859, a considerable sum was received by 
the surviving partner as a compromise of a debt of 
larger amount due by one H. to the partnership 
estate, the statutory period of six years began to run 
from November, 1854, and not from Jauuary, 1859, 
and the action was barred. See Martin v. Heathcote, 
2 Eden, 169; Barber v. Barber, 18 Ves. 286; Prewett 
v. Buckingham, 28 Miss. 97; Atwater v. Fowler, 1 
Edw. Ch. 417 ; Zatam v. Williams, 25 Eng. Ch. 355, 3 
Hare; Howell v. Howell, 15 Wis. 59; Clark v. Bickers, 
37 Eng. Ch. 639; 14 Simons; Wilhelm v. Taylor, 32 
Md, 152; Lansdale v. Brashen, 7 B. Monroe, 333. 
But see Gleason v. White, 34 Cal 263, where it was 
held, that the statute of limitations does not begin to 
run against the surviving partner until there has been 
a settlement of the partnership dealings; also, Glenn 
v. Hebb, 12 Gill, & J. 273, where it was held that a 
delay of five years, by the administrator of a deceased 
partner, to file a bill for settlement of the partnership 





accounts, does not bar his right to an account; also, 
Maltby v. Maltby, 4 Bro. Ch. 423, where it was held 
that an account between partners will be decreed four 
years after dissolution of copartnership; also, Case v, 
Abeel, 1 Paige’s Ch. 398, where it was held that the sur- 
viving partner is in equity considered as a trustee to 
pay partnership debts and to dispose of the effects of 
the concern. 


‘In Dawson v. The Midland Railway Co., Law 
Rep., 8 Ex. 8, the plaintiff hired of the occupier of 
some land adjoining the defendant’s line of railway 
a stable for his horse, the horse was allowed to graze 
during the day on the land; one night it escaped from 
the stable on to the land, and thence through a defec- 
tive fence on to the defendant’s line, where it was 
run over and killed bya train. Held, that the plaintiff 
was entitled to the benefit of 8 & 9 Vict., ch. 20, § 68, 
whereby railway companies are bound to maintain 
sufficient fences for the protection of the cattle of the 
“owners or occupiers” of land adjoining their line, 
and that defendants were therefore liable. This dis- 
poses of an important question which may aris2 under 
similar statutes in this country. The liability ef rail- 
way companies under such statutes is not confined to 
injuries done to animals belonging to the adjoining 
proprietors and occupiers, but extends to animals on 
the adjoining land by consent or license of the pro- 
prietor or occupiers. See Sawyer v. R. R. Co., 105 
Mass. 196. 


In Murray v. Metropolitan District Railway, 27 L. 
T. Rep. N. S. 762, a novel and interesting point was 
adjudicated in reference to the liability of railway 
companies for injuries to passengers by the falling of car 
windows. It appeared that plaintiff occupied a seat 
next to the window and allowed his left hand to rest 
on the ledge of the window which was up when he 
entered the car. As the train approached a station 
the break was suddenly put on and the window, fall- 
ing down from the vibration, caused a serious injury 
to the plaintiff’s finger. The plaintiff was nonsuited 
on this evidence, the court holding that without posi- 
tive proof of a defective construction of the window, 
the mere falling of it would not make a prima facie 
case of negligence against the company. The case is 
authority for nothing more, and does not decide that 
passenger carriers are not bound to provide windows 
with good fastenings for the comfort of the passengers 
in excluding or admitting air; although Cleasby, B., 
said: “The putting up or down of a window has no 
reference to the safety of passengers, only to their 
convenience in excluding or admitting air,” and Martin, 
B., said: “‘When the law says that carriers are not 
insurers, it means something; but to hold that there 
was an obligation upon the company to cause all their 
windows to be examined, would, in fact, be to make 
them insurers.” As to liability of railway company 
for injury to passengers, while the arm is projecting 
out of an open car window, see ante, vol. V, 170. 
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JURISDICTION OF STATE COURTS UNDER THE 
BANKRUPTCY LAW. 


SUPREME COURT OF NEW YORK. 


GILBERT ET AL., ASSIGNEES, ETC., V. PRIEST.* 
a 
eh a ye fe 
—- law, , that the State court had jurisdic- 

DoouiTTLE, J. This action is prosecuted by the 
assignee in bankruptcy of Melancthon Inman, to set 
aside a deed of certain premises situated in the county 
of Jeffersun where Inman resided, executed by the said 
Inman and his wife to the defendant, Hiram Priest, 
one month before Inman was adjudicated a bankrupt, 
on the ground the deed was void under and by virtue 
of section 35 of the bankrupt law. 

The alleged right of action is one created by that law, 
and it is objected that this court has no jurisdiction of 
the action. 

The allegation is, that the Federal courts have exclu- 
sive jurisdiction of such cause by virtue of art. 3, secs. 
land 2, of the constitution of the United States, and 
the act of congress entitled, ‘An act to establish a 
uniform system of bankruptcy throughout the United 
States.” 

It is well settled that secs. 1 and 2 of art. 3 of the 
constitution of the United States do not, proprio vigore, 
give to the Federal courts exclusive jurisdiction of all 
cases to which the judicial forum of the United States 
is thereby extended. Delafield v. The State of Illinois, 
2 Hill, 159, 162 to 171; affirmed, 26 Wend. 209; Teall v. 
Felton, 1 Comst. 537, 545; Dudley v. Mayhew, 3 id. 18; 
1 Kent’s Com. 395, etc. 

The courts of this State have jurisdiction of ques- 
tions arising between persons within their jurisdiction, 
whether they arise under the laws of any other State 
or any foreign nation. 

If they arise under the laws of the United States 
they have the same jurisdiction, unless deprived of it 
by some competent authority. 

‘The fact that the Federal courts may have jurisdic- 
tion of the same question dves not deprive the State 
courts of jurisdiction. The Federal and State courts 
may and do have concurrent jurisdiction of various 
questions. 

When, however, the right of action is created by an 
act of congress, it being a matter within the power 
conferred upon the Federal government, congress 
may prescribe, in the exercise of its rightful powers, the 
manner and the tribunal in which alone that right may 
be en‘orced. Teall v. Felton, 1 Comst. 545. 

Congress may confer exclusive jurisdiction in these 
cases upon the Federal courts, but when it does not 
prescribe the tribunal in which alone they are to be 
prosecuted, the Federal and State courts have concur- 
rent jurisdiction over them. 

The patent laws of the United States have been 
determined by the court of last resort in this State, to 
confer exclusive jurisdiction upon the Federal courts 
over certain controversies arising under those laws. 
They are cases where the cause of action is created by 
those laws and the remedy is prescribed therein to be 
by action in the Federal courts, and those courts are 
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diction of actions of this he above was a special 
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authorized to grant relief, which it is not in the power 
of the State courts to grant. Dudley v. Mayhew, 1 
Comst. 537, 543, etc.; Teall v. Felton, 3id.9 and 18; 2 
Kent, 368 and note; Parsons v. Barnard, 7 Johns. 144; 
Gibson v. Woodworth 8 Paige, 132; Burell v. Jewett, 2 
id. 134, 145; Rich v. Atwater, 15 Comst. 409; Middle- 
brook v. Broadbent, 47 N. Y. 443. 

Congress may in terms confer jurisdiction on Federal 
courts of certain actions, and not design to or in fact 
confer on them exclusive jurisdiction. When con- 
gress has the power to confer exclusive jurisdiction on 
the Federal courts, the question is, whether the act in 
question, fairly construed, in fact confers it on them. 
In the case of Teall v. Felton, cited, the court, at page 
545, says: ‘‘In cases where the law of the United States 
prescribes the remedy and there is no exclusive grant 
of jurisdiction to the Federal courts, where the State 
courts are so organized as to afford redress it may be 
obtained in them.” 

The Federal and State courts were held to have con- 
current jurisdiction over causes of action created by 
and arising under the bankrupt act of 1841, although 
that act in express terms conferred jurisdiction of the 
same causes on Federal courts. The circuit and dis- 
trict courts have only such jurisdiction as congress 
confers uponthem. Const. U. S., art. 3, §1; art. 1, §8, 
subd. 9; 1 Kent, 364 and note. 

They would not have concurrent jurisdiction with 
the State courts of actions like this, unless congress 
conferred that jurisdiction on them. tid ig 

The bankrupt act constitutes the district courts of 
the United States courts in bankruptcy, and prescribes 
the manner in which the proceedings are to be prose- 
cuted therein, to adjudicate the bankruptcy and dis- 
tribute the bankrupt’s estate, and confers on them cer- 
tain powers that no other courts possess. 

That proceeding is designed to affect claims and 
rights held by persons residing in any part of the 
United States in and outside of the territorial jurisdic- 
tion of the courts of any particular State, and the pro- 
ceedings are such as no State court is adapted or 
authorized to entertain and perfect. 

Of these proceedings courts in bankruptcy have ex- 
clusive jurisdiction, but of actions at law or in equity 
springing out of that law no exclusive jurisdiction isin 
terms or by implication conferred on that court. 

The general doctrine is stated by Chancellor Kent in 
his Commentaries in these words: ‘‘ State courts may, 
in the exercise of their original and rightful jurisdic- 
tion, incidentally take cognizance of cases arising 
under the constitution, the laws and the treaties of 
the United States.” 

Congress may deprive the State courts of that juris- 
diction in every case in which the subject-matter can 
constitutionally be made cognizable in the Federal 
courts, and without an express provision to the con- 
trary the State courts will retain a concurrent jurisdic- 
tion in all cases where they had jurisdiction originally 
over the subject-matter.’’ 1 Kent's Com. 397, 400. 

These views seem to be in accordance with those of 
the framers of the Federal constitution. 

Alexander Hamilton, in discussing the provisions of 
that instrument in relation to the judicial department, 
in the eighty-second number of the “ Federalist,” 
while its adoption by the people was under considera- 
tion, stated: ‘‘I hold the State courts will be divested 
of no part of their primitive jurisdiction further than 
may relate to an appeal, and I am even of an opinion 
that in every case, in which they are not excluded by 
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the future acts of the national legislature, they will, of 
course, take cognizance of the causes to which those acts 
give birth. This I infer from the nature of judicial 
power and from the general genius of the system. 
The judiciary power of every government looks beyond 
its own local and municipal laws, and in civil cases lays 
hold of all the subjects of legislation between parties 
within its jurisdiction, though the causes of dispute 
are relative to the laws of the most distant part of the 
globe.” 

‘* The inference seems to be conclusive that the State 
courts would have a concurrent jurisdiction in all 
cases arising under the laws of the Union, when it was 
not expressly prohibited.’’ 

The action of congress, in which were many of the 
framers of the constitution, in the adoption of the 
judiciary act of 1798, was based upon this construction 
of the constitution and its own powers. The constitu- 
tion and laws of the United States made in pursuance 
thereof, and all treaties made under the authority of 
the United States, are the supreme law of the land, and 

judges in every State are bound thereby. Art. 4, 
subd. 2 of the constitution of the United States. 

If the law of congress gives a right of action to any 
person the State courts are bound by it as much as 
they would be if it was given by act of the State legis- 
lature. If they should decide against the validity of 
the act of congress, there is an appeal from their decis- 
ion to the supreme court of the United States. 

When the possessor of that right of action comes into 
a State court to enforce it, the fact that he derived it 
from an act of congress is no answer to its enforcement. 
The question is, has he a right of action? and if it is 
conferred by an act of congress the State judges are 
bound to declare the existence of the right and enforce 
it. State courts from a very early period have taken 
cognizance of such cases as this, and, at different times, 
the question whether they had jurisdiction has been 
raised and their jurisdiction sustained. Ogden and 
others, assignees in bankruptcy, etc. v. Jackson, 1 Johns. 
370; M’Menomy and others, assignees in bankruptcy, v. 
Ferrers, 3id. 72; Phenia v. Day and others, assignees, 
etc., of Ingraham, 5 id. 412; Winslow, assignee in bank- 
ruptcy, v. Clark, 2 Lans. 377; Rogers v. Van Duzee, 3d 
vol. Albany Law Journal, 290; Wood, assignee, etc., v. 
Jenkins and others, 10 Met. 583; Wood v. Mann, Law 
R. 1847; Stevens, assignee, v. Mechanics’ Savings Bank, 
101 Mass. 109; 1 Comst. 543. 

In the case of Wood, assignee, etc., v. Jenkins and 
others, 10 Met. 583, arising under the act of 1841, this 
question was raised and considered by the court. The 
court says: 

“The result to which we come is, that the State court 
have jurisdiction in cases like the present. That no 
exclusive jurisdiction in suits concerning the property 
of the bankrupt attaches to the courts of the United 
States, in consequence of the rights of the assignee being 
acquired wholly under a law of the United States, nor is 
created by any provisions of the act itself limiting and 
restraining suits by assignees, and requiring them to 
be instituted exclusively in the courts of the United 
States.”’ 

The case of Stevens and others, assignees, etc., v. Me- 
chanics’ Savings Bank, 101 Mass. 109, was an action to 
enforce a right created by the present bankrupt act. 
The court held this action coma be maintained in the 
State courts and approve |. ood v. Jenkins. 

There is nothing in the bankrupt act of 1867 which 
looks to the exclusion of State jurisdiction over those 
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cases which was not contained in the act of 1841. See 
sections 6 and 8 of that act. 

Section 8 of the act of 1841 gave the circuit and dis- 
trict courts of the United States concurrent jurisdic- 
tion of all suits at law and in equity which may and 
shall be brought by any assignee of the bankrupt 
against any person or persons claiming any adverse 
interest, or by such person against such assignee touch- 
ing any property or right of property of said bank- 
rupt transferable to or vested in such assignee. Seoc- 
tions 1 and 2 of the act of 1867 confer the same juris- 
diction upon the same courts in almost the same terms. 
They do not purport to confer exclusive jurisdiction. 
Section 1 of the act of 1867 constituted the district 
courts of the United States courts in bankruptcy, and 
granted them jurisdiction in their respective districts 
in all matters and proceedings in bankruptcy. 

It gives these courts of bankruptcy certain powers 
which neither the State or Federal courts possessed 
before. 

Section 6 of the act of 1841 conferred substantially 
the same jurisdiction on the district courts. 

In determining the question whether the bankrupt 
act confers exclusive jurisdiction in the cases in ques- 
tion upon the district court, it should be recullected 
that the district and circuit courts have no jurisdiction, 
except such as is conferred upon them by congress. 
The fact that congress confers jurisdiction upon them 
neither confers, nor is any evidence congress intended 
to clothe them with, exclusive jurisdiction. It is as 
consistent with an intent to confer concurrent juris- 
diction with State courts as with an intent to confer 
exclusive jurisdiction. In the judiciary act of 1789 
congress, when it intended to confer exclusive juris- 
diction, said so in express terms. It acted on the 
theory these Federal courts had no exclusive jurisdic- 
tion unless congress conferred it. That jurisdiction 
may be conferred by express terms or by necessary 
implication. 

The first section of the bankrupt act, from which 
the district court derives its jurisdiction in these 
cases, dues not in terms confer exclusive jurisdiction. 
lt confers jurisdiction and that is all. 

It is quite evident the idea of exclusive jurisdiction 
in the district court was not entertained by congress, 
from the fact that in the very next section it confers 
concurrent jurisdiction on the circuit court. 

Justice Bronson, in Delafield v. The State of MWinois, 
page 165, said: 

“There is, I think, no instance in the whole history 
of the law where the mere grant of jurisdiction to a 
particular court, without any words of exclusion, has 
been held to oust any other court of the powers which 
it before possessed.” 

State courts have always possessed jurisdiction over 
actions at law and in equity, prosecuted by trustees, 
whether appointed by courts or individuals, to recover 
property vested in them. 

All the property and rights of action of the bankrupt, 
by operation of the bankrupt act, are transferred to 
and vested in the assignee in bankruptcy (sec. 14), and 
by section 16 it is provided ‘‘that the assignee shall 
have the like remedy to recover all said estate (the 
bankrupt’s), debts and effects in his own name, as the 
debtor might have had if the decree in bankruptcy had 
not been rendered and no assignment had been made.” 

This section not only gives the assignee the like 
remedy to recover the estate, debts and effects of the 
bankrupt, which he would have had if no bankruptcy 





THE ALBANY LAW JOURNAL. 


121 








Eee 





had been instituted, but, apparently, as- 
suming the jurisdiction of State courts to entertain 
actions prosecuted by the assignee, seeks to compel the 
State courts to allow the assignee to prosecute in his 
own name therein actions commenced by the bankrupt 
before the proceedings in bankruptcy were instituted. 
It provides, ‘‘the assignee shall, if he requires it, be 
permitted to prosecute the action in his own name in 
like manner and with like effect as if it had been origin- 
ally commenced by him,’’ etc. 

Section 35 provides certain eales, payments, transfers 
and conveyances by the bankrupt in fraud of bankrupt 
act shall be void, and the assignee may recover the 
property or the value of it from the person receiv- 
ing it. 

The assignee is thus clothed with all the property, 
rights of property and rights of action of the bankrupt, 
and with the like remedy to recover the same in his 
own name that the bankrupt would have had in case 
no proceedings in bankruptcy had been commenced, 
and the right to recover property, or the value of it, 
transferred by the bankrupt, contrary to or in fraud of 
the provisions of this act. 

It is difficult to see why he has not as good a right to 
prosecute an action in the courts of this State to re- 
cover his property that any man has who has acquired 
his property under or by virtue of the laws of any one 
of the United States or by any foreign country. 

The existence of the rights to prosecute such actions 
in the State courts does not impair his efficiency as an 
assignee or his power to protect the estate of the bank- 
rupt, but may very materially add to them. 

In the notes to section 1 of the bankruptcy act, in 
Bump’s Law and Practice of Bankruptcy, it is stated : 
“ An assignee, under the bankrupt law of the United 
States, may sue in his owu name in the State courts to 
enforce the right of property vested in him by the 
assignment in bankruptcy, and the courts of the 
United States have not exclusive jurisdiction of such 
actions. Citing 101 Mass. 109; 5 B. R. 252; 8. C., 18 
Pitts, L. I. 275; 8. C., 28 Leg. Int. 148; 8. C.,4 A. L., 7 
L. R. 166; Brown v. Hall, 7 Bush. 66; 5 B. R. 466; 6 id. 
207. 

And at page 185 of that treatise the author, in stating 
the jurisdiction of district courts over suits at law, in 
matters relating to bankruptcy, in all cases where such 
actions constitute the appropriate form of remedy, 
continues: ‘*‘ Nothing is more common than to find an 
assignee bringing a suit in thé court of bankruptcy 
against a party who lives in the same district with 
himself. The State courts have jurisdiction over such 
suits without reference to the district where the pro- 
ceedings in bankruptcy are pending.”’ 

The State courts always have exercised jurisdiction 
over actions between parties within their jurisdiction 
to enforce rights which they possess under the laws of 
the United States, other States or of foreign powers, 
except in cases where exclusive jurisdiction has been 
conferred upon the Federal courts in express terms or 
by necessary implication. 

It has been a disputed question whether the con- 
gress of the United States can confer exclusive juris- 
diction on the Federal courts, except in cases where 
the right of action was created by the act of congress. 
It may be regarded, however, as clear that the State 
courts have jurisdiction in all those cases, unless con- 
gress has conferred exclusive jurisdiction on some 
other tribunal. 

The case of Dudley v. Mayhew, 3 Comst. 9, cited, 





is not an authority to show that the provisions of the 
bankrupt act confer exclusive jurisdiction over such 
cases as this upon the Federal courts. 

That is a case arising out of the United States patent 
laws, which, as above shown, confer by necessary impli- 
cation exclusive jurisdiction on Federal courts. No 
such implication arises out of the bankrupt law. 

My opinion is, this court has jurisdiction of this ac- 
tion. 

A. J. Brown, for plaintiff. 

W. C. Thompson, for defendant. 
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COURT OF APPEALS ABSTRACT. 
COMMON CARRIER. 


1. Conversion of baygage: husband and wife: evidence: 
practice.—Action for the conversion of baggage. Plain- 
tiff went with his baggage to defendant’s depot in Phila- 
delphia to take passage to Chicago; upon presenting his 
baggage, the baggage-master, in accordance with a rule 
of the defendant, declined to check it until plaintiff 
had procured his passage tickets; he left his baggage to 
procure tickets; in his absence the baggage-master 
caused it to be placed in the baggage car, and, on plain- 
tiffs return with the tickets, the baggage-master re- 
fused to give him the checks, without his paying extra 
compensation on account of extra weight beyond what, 
by defendant’s regulations, the tickets purchased would 
carry free. Plaintiff refused to pay the extra charge 
and demanded his baggage, the baggage-master refused 
to deliver it, for the reason that it was covered by other 
baggage, and to reach and return the trunks would 
delay the train beyond the time fixed for starting. 
Plaintiff declined to take passage without his checks; 
his baggage was taken through to Chicago, and on the 
night after its arrival destroyed by fire. 

Held, that defendant did not occupy the position of 
common carrier of the plaintiff, and could not avail 
itself of any of the rules which have been established 
as to the liabilities of common carriers of passengers. 
Also, that defendant was liable for the act of the bag- 
gage-master, though that act should be held wrongful. 
Further held, by Folger, J., Allen, J., concurring, that 
the question, whether the reason given for the reten- 
tion of the baggage was a sufficient qualification of the 
refusal to deliver, to rebut the evidence of conversion, 
furnished by such demand and refusal, was a question 
of fact for the jury. By Church, Ch. J., and Rapallo, 
J., that, as matter of law, there was no conversion. 
Grover and Peckham, JJ., dissenting. McCormickv. 
Penn. Cent. R. R. Co. Opinion by Folger, J. 

2. Plaintiff and his wife were married in Illinois in 1858. 
By a statute of that State, passed February 21, 1862, it 
was enacted, that the property of any married woman, 
belongihg to her as her sole and separate property, 
shall remain such, and that the property she acquires 
during coverture, in good faith, from any person other 
than her husband, shall be and remain her sole and sep- 
arate property. Prior to the passage of this act, plaintiff 
had purchased and presented to his wife various articles 
of wearing apparel, jewelry and ornaments. Held, 
that plaintiff was entitled to sue for an injury to or 
conversion thereof. Ib. 

3. In the absence of statute, varying the rule, jewelry 
and ornaments presented to a wife are her parapher- 
nalia, and, as such, are subject to the control of her 
husband, and he alone can sue for an injury to or con- 
version of them. Ib. 
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4. Copies of original memoranda, after proof of the 
facts therein contained, may be read, as a statement in 
detail of what the witness has testified. Ib. 

5. In an action of trover, interest is as necessary a part 
of a complete indemnity as the value itself, and, in fix- 
ing the damages, is no more in the discretion of the 
court. Ib. 

6. Where the court has jurisdiction of the subject- 
matter of an action, consent will confer jurisdiction of 
the person, and, in the case of a foreign corporation, 
such consent may be expressed by appearing by attorney 
and answering generally in the action. Ib. 

CONTRACT — SURETY. 

J. Where an order is sent to a merchant or manufac- 
turer of goods in which he deals and is silent as to price 
and the order is accepted, the law fixes the price at the 
current rate at which they are sold, and the party 
ordering is equally bound as if the price had been 
stated in the order. Konitzky et al. v. Meyer. Opinion 
by Grover, J. 

2. Where an order is given for two articles mixed to 
a manufacturer of such a mixture, without specifying 
the proportions of each article, the manufacturer is 
empowered to compound the same in the usual manner 
in which the mixture is prepared for market, and an 
acceptance of the order makes a valid contract to that 
effect. Ib. 

3. Where one party at the request of another enters 
into a contract as surety for the other, the law implies 
a promise of the indemnity, and the indemnitor is 
bound by a judgment in a suit breught against such 
party upon the contract of which he has ncvtice, al- 
though there is no provision to that effect in his con- 
tract, and a foreign judgment has the same effect in 
this respect as one of our own courts. Ib. 


REAL ESTATE BROKER. 


Defendant owned three parcels of land ; he employed 
plaintiff, a real estate broker, to negotiate sales thereof 
at a specified price for each. Plaintiff found a pur- 
chaser for one and a sale was effected. upon which 
plaintiff received his commission ; subsequently defend- 
ant informed the purchaser of his ownership of and 
desire to sell one of the other parcels, and a contract 
was made between them for a sale and purchase of the 
latter parcel, for the price and upon the terms under 
which plaintiff had been instructed to sell. Plaintiff 
took no part in the last sale and gave no information 
to the purchaser. Held, that he was not entitled toa 
commission on the sale. McClave v. Paine. Opinion 
by Grover, J. 

DRAINAGE ACT. 

The occupation and use of lands for the purpose of 
constructing and maintaining ditches, as authorized by 
the provisions of the act appointing commissioners for 
draining certain lands in the town of Royalton, Ni- 
agara county (chapter 774, Laws of 1867), is such an 
interference with the proprietary interests of the owner 
as entitles him to the just compensation made neces- 
sary by the constitution. Con. of State, art. 1, § 6. 
It subjects the lands to an easement in behalf of the 
public, depriving the proprietor of the full and free 
enjoyment of them. Nothing less than a legal title in 
perpetuity will serve the purposes of the act or the 
object contemplated. The title to the easement can 
only be acquired by a grant in proper form. It was 
the duty of the commissioners, befure entering upon 
the lands and constructing the ditches, to procure a 





grant from the owner either by voluntary donation or 
for an appraisal of damages as prescribed by law. 

It is only for an improvement lawfully made, and 
for work done and expenses incurred as authorized by 
law, that an assessment can lawfully be levied and the 
property of the citizen taxed. 

But one assessment under the act aforesaid is au- 
thorized, and this is for the completed work, includ- 
ing the land damages, and the commissioners cannot 
make it until their duties under the act have been per- 
formed. The power once exercised is exhausted, and 
no subsequent steps can be taken to acquire title to 
the easement. 

Where, therefore, without the procurement of a 
grant of the easement in any of the prescribed modes, 
the commissioners entered upon lands, constructed 
ditches, estimated and assessed the costs of construct- 
ing, and apportioned the same. among the owners of 
the lands benefited — held, that the assessment and all 
subsequent proceedings were void. Whether the com- 
missioners can proceed to acquire title and make a 
new assessment, quere. People ex rel. Williams et al. 
v. Haines et al. Opinion by Allen, J. 


EVIDENCE. 

Where a party proposes to impeach a witness by 
proving inconsistent written statements, it is sufficient 
to show him or read to him the paper; and if its genu- 
ineness is admitted, the party can introduce it when 
he has the case—the right to put in evidence; and it is 
not the legal right of the other party or the witness to 
enter into any explanation of the contents of the paper 
until after it has been introduced in evidence. It is 
within the discretion of the court to vary the order of 
proof. Romertze v. The East River National Bank. 
Opinion by Church, Ch. J. 


FIRE COMMUNICATED BY LOCOMOTIVE. 


Action to recover damages for injuries to plaintiff's 
woodland, alleged to have been d by defendant's 
negligence. It appeared that at a time of continued 
and extreme drought, while a strong wind was blow- 
ing toward plaintiff’s woodland, coals were dropped 
from one of defendant’s locomotives, which set fire to 
a tie; the fire communicated to a lot of weeds, grass 
and rubbish which defendant had suffered to gather 
by the side of the track; thence it spread to the fence 
and on to plaintiff’s land, burning and destroying his 
growing forest trees, etc. 

Held, that it was proper to submit to the jury the 
questions whether defendant was negligent in the use 
of his property, and whether the injury was the prob- 
able consequence of defendant’s negligent acts and 
omissions; and the evidence was sufficient to sustain a 
verdict for plaintiff. The question of negligence did 
not consist merely in suffering the coals to drop from 
the engine, but that, together with the dryness of the 
earth and atmosphere, the strength and direction of 
the wind, and permitted accumulation of weeds, etc., 
were all constituents of the act, and went together to 
make it negligent. Testimony as to the presence of 
coals on the track at the time of the fire at the place, 
at other times not remote therefrom, and from time 
to time immediately after the passage of the engine 
which dropped the coals occasioning the injury, was 
pertinent and proper. 

A fire arising from negligence is not a fire accident- 
ally begun within the meaning of 6 Anne, chap. 31, 
section 67, as amended by 14 George III, chap. 78, sec- 
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tion 76, providing for exemption of liability for fires 
accidentally begun. Webb v. R.W. & O. R. R. Co. 
Opinion by Folger, J. 

Where there is a long series of uniform decisions 
asserting the same principle and reaching the same 
conclusion upon like facts, the fact thut a point in- 
volved therein has not been in all eases raised by 
counsel or started by the court, is strong evidence that 
the point has no foundation. Id. 

INFANT, CHATTEL MORTGAGE BY. 


C., an infant, executed a chattel mortgage upon 
his horse to defendants, to secure a prior indebtedness. 
The same day he sold and delivered the horse to plain- 
tiff, and refused to deliver it on defendants’ mortgage. 
After the mortgage became due defendants took the 
horse from plaintiff's possession; shortly after C. be- 
came of age, and then ratified the bill of sale to plain- 
tiff by indorsement thereon. In an action to recover 
possession of the horse, held, that defendants were 
trespassers in taking the horse, and plaintiff was enti- 
tled to recover. Chapin v. Shafer et al. Opinion by 
Peckham, J. 

MORTGAGOR AND MORTGAGEE. 


In an action to foreclose a mortgage, which contained 
a clause authorizing the mortgagee, upon non-payment 
of interest for thirty days after it became due, to elect 
that the whole amount unpaid shall become due. Held, 
that after a default, and the mortgagee has elected in 
accordance with the stipulation, he cannot be com- 
pelled to accept the interest and waive the stipulation. 
The commencement of a foreclosure prior to the expi- 
ration of the thirty days, when the complaint simply 
sets up a default in payment of an installment of the 
principal and the interest, does not estop him from 
asserting his right of election. He does not waive his 
right to elect by receiving the installment of principal. 
He has the right to file an amended and supplemental 
complaint, and proceed with the collection of the bal- 
ance unpaid. 

Where in such case, after tender of the interest and 
costs, the mortgagee, without amending his complaint, 
obtains an order of sale for the interest only and per- 
fects judgment, which orderis not appealed from, the 
court has power, upon motion and notice to the mort- 
gagor, to make a supplemental order, directing a sale 
and payment, out of the proceeds, of the balance of the 
mortgage debt, with judgment against the mortgagor 
for any deficiency. Malcolm v. Allen et al. Opinion 
by Rapallo, J. 

PRACTICE — USURY. 

1. Ona motion to dismiss a complaint upon the ground 
that plaintiff has no cause of action, the defect should 
be specified so that plaintiff may have an opportunity 
to supply it in the evidence or may move to amend 
the complaint. Where the defect is not specified, and 
the motion is denied, an exception to the decision is 
not available, if any view of the evidence would sustain 
a cause of action, and not then, unless “it appears 
that the defect could not be supplied. Webb v. Odell 
etal. Opinion by Church, C. J. 

2. On a sale of promissory notes for less than their 
face, which are represented to be business paper, while 
they are in fact accommodation notes, and thus usuri- 
ous and void in the hands of the vendee, the latter may 
rescind the contract and recover back the purchase- 
money, although there was no fraud or warranty. It 
is no answer that the parties to the paper might waive 
the defense and pay them. Ib. 





STOCKBROKER. 

Where a stockbroker without authority transfers to 
himself stock of a customer in his hands for sale, in 
case the stock is subsequently sold at an advance, the 
customer can charge him with any profits realized from 
the transaction, or can treat him as having converted 
the stock to his own use, and charge him with damages 
for the conversion; but the eustomer cannot charge 
him with the price or value of the stock, either as pur- 
chaser or as having converted it, and, at the same time, 
claim the stock is undisposed of, and the account for 
that reason not closed. Taussig etal. v. Hart. Opinion 
by Rapallo, J. 

ee 


DECISIONS OF THE COURT OF APPEALS. 


* Fesruary 18. — Judgments affirmed with costs: Gar- 


retson v. Seaman, Byranv. Baldwin, Tucker v. Meeks, 
Ritterv. Krekeler, Carr v. Carr, Rogers v. Wheeler. —— 
Judgments reversed and new trial granted, costs to 
abide the event — Wiggin v. The Rider Horse Nail Com- 
pany. Marvin v. Wilber. —— Order granting new trial 
reversed and judgment on verdict affirmed with costs — 
Murdock v. Gilchrist .——~ Order granting new trial af- 
firmed and judgment absolute for the defendant with 
costs — Allen v. Mercantile Mutual Insurance Company. 
—— Order granting new trial reversed and judgment at 
special term affirmed— Durham v. Sage. —— Appeal 
dismissed without costs — Wilkin v. Raplee. 


—- - @@ipe- - — 
GENERAL TERM ABSTRACT. 


SUPREME COURT. 


First DEPARTMENT — DECEMBER, 1872. 
NOTICE. 


Notice necessary wpon sale of stock held as coUateral.- 
This action is for a conversion, based upon an alleged 
unlawful sale of stock, belonging to defendant, by 
plaintiff, without due notice. The evidence shows that 
a written notice of the sale, with a copy of the adver- 
tisement thereof annexed, signed by the auctioneer, 
was left at the place of business of defendant with a 
person in charge thereof, two days before the sale. 
Defendant could not recollect having received any 
such notice. . 

Held, that whether received or not it was sufficient, 
in the absence of proof creating an obligation on the 
plaintiff to serve notice in another mode. If the 
defendant left no one at his place of business to attend 
to his affairs it ought to be his own loss. The princi- 
ples stated in 1 Parsons on Notes, chap. 12, § 3, and 16 
Pick. 392, apply here. Bryan, executrix, v. Baldwin. 
Opinion by Gilbert, J. 

PARTIES — NON-JOINDER OF. See Trustees. 
PARTNERSHIP. See Estoppel. 
PAYMENT. 

1. Compromises of indebtedness, when sustained: part 
payment, when a discharge.—An appeal from judgment 
in favor of defendant. It appears that plaintiff and 
defendant, through their agents, agreed upon a com- 
promise at Galveston, Texas, whereby defendant was 
to pay twenty-five cents on the dollar, and $350 in 
addition. Two hundred and fifty dollars was to be 
paid in cash, and the balance, under the agreement of 
compromise, was to be paid, one-half in cash and one- 
half in the note of the defendant, at twelve months. 
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The defendant was not present when this compro- 
mise was effected, but it was accomplished by one 
Butler, a member of a firm to whom plaintiff had sent 
their claim for collection, and who appears to have acted 
for both parties in the transaction. The negotiation 
was had with an agent of plaintiff specially appointed 
for the purpose. Butler gave this agent his (B.’s) draft 
on New York for the amount of the cash payment, 
after deducting some commissions due his firm, and 
defendant’s note for the balance was delivered as 
agreed, and thereupon plaintiff’s agent signed a receipt, 
stating the ‘‘same were in full settlement of their 
claims against’’ defendant. Held, that if the agree- 
ment in terms had been that the plaintiffs should 
receive, in satisfaction of their claims against defendant, 


this draft, there can be no doubt that the subsequent. 


receipt of the draft in pursuance of the agreement 
would have discharged the debt. This was in effect 
this transaction, and it does not affect the principle 
that the defendant’s note was received in addition to 
the draft. The legal presumption is that Butler ad- 
vanced to the defendant the funds belonging to his 
firm, and this must be overthrown by evidence to the 
contrary. The plaintiff received a negotiable bill of 
third parties for a part of defendant’s debt, and defend- 
ant’s note for another portion, and in consideration 
thereof discharged the whole debt. This was a suf- 
ficient consideration to uphold the discharge, and for 
the error of the court below in holding otherwise a new 
trial must be granted. Bliss v. Swarts. Opinion by 
Gilbert, J. 

2. Payment by third person.—It is well settled that a 
debtor may offer any thing asa substitute for the money 
due, whether of less or greater value, and if the credi- 
tor take it in satisfaction it is a valid agreement and 
the debt is discharged. He may give a chattel worth 
only one dollar in satisfaction of a debt of $1,000. The 
obligation of a third person for any amount operates 
in the same way to discharge the debts. Ib. Also see 
Consignor and Consignee. 

PERSONAL PROPERTY. 

1. Title to personal property. — The plaintiff and the 
firm to which he belonged had purchased personal 
property, and advanced the purchase-money under an 
agreement to convey to B on his paying the money 
advanced, in an action to recover for its destruction. 

Held, that the plaintiff had the title and right to 
possession, and this gave him a sufficient interest to 
enable him to recover for its value, Title and posses- 
sion, or right of possession of personal property, is all 
that is required to enable the holder to claim the 
property or its value. Orr v. The Mayor, etc., of New 
York. Opinion by Ingraham, P. J. 

2. Evidence to value of property destroyed. — It is not 
necessary that a witness, in speaking of value, should 
only speak from actual observation. Where, from the 
destruction of personal property, no witness can be 
produced who has had opportunity to examine it, the 
rule which allows the next best evidence to be pro- 
duced applies, and the value may be ascertained from 
persons conversant with such property, after they are 
made acquainted with its condition by the testimony 
of others (36 Barb. 644, cited.) Ib. 


PLEADINGS. See Accord and Satisfaction. 
PRINCIPAL AND AGENT. See Banking and Estoppet. 
RECEIVER. See Accord and Satisfaction. 
REFERENCE. See Statutes of Limitation. 





STATUTE OF LIMITATIONS. 

1. Mutual accounts. —In the case at bar the statute 
of limitations is urged as a defense to certain items 
claimed to be allowed to defendants. It appeared 
that these items were never charged to plaintiff in any 
account rendered to him. They were kept in a sepa- 
rate account by defendants testator in a private book, 
and not brought to the knowledge of the plaintiff 
until after this action was commenced. 

Held, that these items cannot be said to be any part 
of a neutral and open account running or between the 
parties, but seem to have been kept as separate 
charges to be used by the defendant if advisable at 
some future period. They do not come within the 
exception in statute as to neutralaccounts. Lorrillard 
v. Morgan et al., ex’rs, etc. Opinion by Ingraham, P. J. 

2. Consent to refer executors and administrators. — A 
consent to offer to refer as to claims against an estate 
must be served before suit. Ib. 


SUBROGATION. See Insurance Trustees. 

1. Appoint t and r l of trust —It is not 
necessary in all cases to secure the removal of a trustee, 
that his moral character or conscientious discharge of 
his duty should be impugned. Where the cestui que 
trust is of full age, in every way competent to judge 
for himself, and to form an opinion as to what person 
would be most agreeable to him as a trustee, his wishes 
should have great weight with the court. It is very 
important that full and perfect harmony should exist 
between the trustee and cestui que trust, and the court 
will strive to use its power to secure it. In re Petition of 
Lucinda L. Morgan. 

2. Actions against trustees: non-joinder of parties.— 
This action is brought against the defendant as trustee 
for the purpose of obtaining a restoration of a certain 
trust fund of which she is the beneficiary, to its original 
integrity. None of the trust fund came into the actual 
possession of the defendant, nor did he lose or waste 
any part of it. The sum in dispute has disappeared 
from the trust fund through the active participation of 
the husband of the plaintiff, and of Henry Parish, the 
sole managing trustee, exclusively. On appeal from 
judgment against plaintiff: 

Held, that if it be necessary for a court of equity to 
charge the defendant with the loss of a large portion of 
the fund in consequence of his trusteeship, and his inat- 
tention in leaving the fund to be managed by Henry 
Parish and his agent Sherman, it is equally necessary, 
as a rule of equity, that these persons, or if dead, their 
representatives, should be parties to the action, so that 
full and complete equity may be done. Those who 
received, or had actual possession of the trust fund or 
a part of it, and withdraw it or suffered it to be lost, 
are primarily liable to restore it; and if Daniel Parish 
is liable for the loss, or be decreed to pay it, the same 
judgment on the same evidence ought in equity to 
provide for his indemnity by the parties who have been 
more culpable than he; Daniel Parish is not culpable 
from his own action, but from his relation as trustee, 
if at all, and from implicit confidence in his co-trustee, 
Henry Parish. The justice and good sense of the rule 
requiring that the co-trustee, or if dead, his representa- 
tives, should be parties to the action, is here strikingly 
illustrated. (Lewin’s Law of Trusts, 845, etc., and 
authorities cited.) 

The court can do full equity in this case, only in an 
action to which Sherman and the representatives of 
Henry Parish are parties, as well as Daniel Parish. He 
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ought not to be subjected to the hazard of another 
action, in his own behalf, when the same evidence 
must be produced to establish the liability of his co- 
trustee and his agent, and when the same witnesses 
might give their evidence in a different manner. Both 
Sherman and the representatives of Henry Parish are 
necessary parties to this action. It is too late to add 
them as parties now, inasmuch as the evidence has all 
been taken, and they have had no opportunity to 
examine the witnesses who have testified. Judgment 
affirmed. Martha Sherman v. Daniel Parish. Opinion 
by Larned, J. 

8. Estoppel of cestué que trust.—It appears that the 
plaintiff never personally drew the income belonging 
to her from the trust fund, although the trust expressly 
provides that it should be free from the control of her 
husband, but permitted him to receive it, as well as 
actively to participate in the management of the prin- 
cipal; that is, she made no objection to this practice, 
probably receiving from her husband whatever money 
she required. The result has been that part of the 
fund is not now in the possession of the surviving 
trustee. This manner of transacting the business of 
the trust was suffered to continue for more than six- 
teen years, and till the active and managing co-trustee 
had long been dead, and his ample estate divided. It 
is very reasonable and just that the plaintiff should be 
now held to be estopped from making any complaint 
against a trustee who has not had the actual possession 
of any part of her trust fund, and who has never caused 
or participated in any loss of it. Ib. 


usury. See Estoppel. 
WAIVER. See Insurance. 
WARRANITES. See Life Insurance. 
wis. See Mortgages. 
<< 
UNITED STATES SUPREME COURT ABSTRACT. 


DEcEMBER TERM, 1872. 
BILL OF SALE OF VESSEL — MORTGAGEE. 


1. A bill of sale of a vessel, absolute in its terms, may 
be shown by parol evidence to be only a mortgage. 
M’Clellan v. Shinn. Opinion by Strong, J. 

2. The facts that the bill of sale was recorded ; that 
the vessel was re-enrolled in the name of the trans- 
feree; that a policy of insurance was taken out in his 
name as owner, and that no note or bond was taken by 
him, will not overcome positive evidence that the bill 
was taken as a mere security for a loan. Ib. 

8. A mortgagee of an interest in a vessel, not in his 
possession, is under no obligation to contribute for 
repairs which he did not order. The ship’s agents are 
not his agents, and they act under no authority from 
him. And it makes no difference though the vessel be 
registered in his name. Ib. 

INSANITY — EVIDENCE. 

1. The power of attorney of a lunatic, or of one non 
compos mentis, is void. Dexter v. Hull. Opinion by 
Strong, J. 

2. When evidence has been given tending to show the 
insanity of a grantor, and other evidence tending to 
show his sanity, a medical expert cannot be asked his 
opinion respecting that person’s sanity or insanity, 
forming his opinion from the facts and symptoms de- 
tailed in the evidence. Ib. 

8. Such a witness may be asked his opinion upon a 
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case hypothetically stated, or upon a case where the 
facts are certain and found; but he will not be allowed 
to determine from the evidence what the facts are aud 
to give his opinion upon them. Ib. 





NEGOTIABLE BONDS. 


County bonds: what irregularities do not invalidate. — 
This case involves the validity of certain bonds issued 
by the judge of the county of Winnebago, Iowa. The 
statute of Iowa authorizes the county judge, sitting as 
a county court, ‘‘ to provide for the erection and repara- 
tion of court-houses, jails and other necessary build- 
ings within the county and for the use of the county.” 
But, when a debt is to be incurred for such purpose, 
special authority must be conferred by a popular vote. 
In other words, the judge may submit to the people 
the question whether money may be borrowed for said 
purpose, which “‘ question must be accompanied by a 
provision to lay a tax for the payment thereof,” and 
“that no vote adopting the question proposed will be 
of effect, unless it adopt the tax also.”” In this case 
the question submitted was ‘whether the county 
judge, at the time for levying the taxes for the year 
1860, should levy a special tax of seven mills on a dollar 
of valuation for the purpose, etc., said tax to be 
levied from year to year until a sufficient amount is 
raised,’’ etc. There was nothing in the question sub- 
mitted directly authorizing the borrowing of money. 
A requisite majority voting in fayor of the tax, the 
county judge issued the bonds of the county. After- 
ward he went to the city of New York, and while there 
issued the bonds in suit in exchange for bonds already 
issued, but not put on the market. The new bonds 
drew a larger interest than the first and differed in 
amount and time of payment. They also had a seal 
attached to them, procured in New York, at the time. 
The statute of Iowa provides that, in case of the absence 
of the county judge, the county clerk shall fill his place. 
The bonds in question were negotiable and were in the 
hands of a bona fide purchaser. The defendant insists 
that the bonds are not valid on the grounds: Ist. That 
the vote of the people did not authorize the borrowing 
of money nor the issuing of bonds but only the levying 
of a tax. 2d. That the county judge was only an agent 
of the county, acting under a special and limited au- 
thority, and, as the bonds were issued without author- 
ity, the county is not estopped from denying their 
validity. 3d. That the county judge was functus officio 
at the time he issued the bonds in question, and that 
they were, therefore, void. 

Held (Chase, C. J., and Miller & Field, JJ., dissent- 
ing), 1st. That the question submitted to the people was 
sufficient to authorize the issuing of the bonds. It 
was expressed therein “‘ that a court-house was to be 
built, and we think it was implied that money was to 
be borrowed to accomplish that object. Otherwise 
the vote gave no authority which did not already exist, 
and was an idle ceremony. The statute authorized an 
appeal to the voters only that they might give or refuse 
authority to incur a debt. It could not have been in- 
tended that the erection should be delayed untila sum 
sufficient to pay for the structure had been realized 
from the tax authorized to be imposed, or that the 
work should proceed only pari passu, with the progress 
of its collection from year to year. What is implied is 
as effectual as what is expressed. The United States v. 
Babdbvit, 1 Black, 54. Viewing the subject in the light of 
the statutory provisions, and of the action of the peo- 
ple, we cannet say that the bonds were issued without 





126 


due authorization. 2. It was competent for the county 
judge to visit New York for the purposes connected 
with the proper disposition of the bonds. A statute 
of the State authorized him to procure a seal and pre- 
scribed certain regulations to which all such seals should 
conform. While there, he might well take up bonds 
which had been previously issued, but not puton the 
market, and give others in their place, affixing to them 
aseal there procured for that purpose. There is nothing 
in the statutes of Iowa forbidding either, and we are 
aware of no principle of general jurisprudence which 
was violated by such a proceeding. Certainly the county 
could sustain no injury by the change, and it has, there- 
fore, no right to complain. At most, there was only an 
irregular execution of a power,.of the existence of 
which we entertain no doubt. Admitting an irregu- 
larity to have occurred, it certainly cannot affect the 
rights of a holder for value without notice. 3. The 
statute of the State provides that, in case of the absence 
of that officer, the county clerk shall fill his place. The 
absence spoken of is, doubtless, absence from the county 
seat. In that event, unlimited authority is given the 
clerk to act as his substitute. But it is not declared 
that the judge shall be regarded as out of office while 
absent, or that he shall do no official act during that 
period. Judicial power is necessarily local in its 
nature, and its exercise to be valid must be local also. 
But it is otherwise as to many ministerial acts, and 
different considerations apply where they are drawn 
in question. It does not appear that there was any 
conflict between what the judge did abroad and what 
the clerk did at home. All the judge did was purely 
ministerial in its character, and we see no sufficient 
reason for holding that to this extent he did not bring 
with him his official character and exercise his official 
authority. He did not for the time being wholly sbdi- 
cate his office. Certain powers with which it was 
clothed fell into abeyance, and continued in that state 
until his absence ceased. The authority to do all that 
he did in New York touching the bonds, we hold not 
to have been in this category. Galveston Railroad v. 
Cowdrey, 11 Wall. 459; Lynde v. County of Winnebago. 
Opinion by Swayne, J. 
PATENTS. 


1. The acts of congress which authorize the grant of a 
patent for designs, contemplate not so much utility as 
appearance; and the thing invented or produced, for 
which a patent is given,is that which gives a peculiar 
or distinctive appearance to the manufacture or article 
to which it is applied. The Gorham Manufacturing 
Co. v. White. Opinion by Strong, J. 

2. It is the appearance to the eye that constitutes 
mainly, if not entirely, the contribution to the public, 
which the law deems worthy of recompense, and 
identity of appearance, or sameness of effect upon the 
eye, is the main test of substantial identity of design. 
Ib. 

3. It is not essential to identity of design that the 
appearance should be the same to the eye of an expert. 
If, in the eye of an ordinary observer, giving such 
attention as a purchaser usually gives, two designs are 
substantially the same, if the resemblance is such as to 
deceive such an observer, and sufficient to induce him 
to purchase one, supposing it to be the other, the one 
first patented is infringed by the other. Ib. 

PRACTICE. 

1. The allowance of an appeal to the supreme court 

by the court of claims does not absolutely and of 
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itself remove the cause from its jurisdiction, and an 
order revoking such allowance can be made. In the 
matter of Roberts. Opinion by Chase, C. J. 

2. A final decree on the merits cannot be made sepa- 
rately against one of several defendants upon a joint 
charge against all, where the case is still pending as to 
the others. Frow v. De Lavega. Opinion by Bradley, J. 

8. If one of several defendants to a bill, making a 
joint charge of conspiracy and fraud, make default, 
his default and a formal decree pro confesso may be 
entered, but no final decree on the merits until the 
case is disposed of with regard to the other defendants. 
The defaulting defendant is simply out of court and 
can take no farther part in the cause. Ib. 

4. If the bill in such case be dismissed on the merits, 
it will be dismissed as to the defendant in default, as 
well as the others. Ib. 

PUBLIC OFFICERS. 

1. Liability for public moneys .—A collector or receiver 
of public money, under bond to keep it safely and pay 
it when required, is not bound to render the money at 
all events, but is excused if. prevented from rendering 
it by the act of God or the public enemy, without any 
neglect or fault on his part. United States v. Thomas 
and others. Opinion by Bradley, J. 


2. Such collector or receiver is a bailee of the govern- 
ment, and by the common law is only bound to due 
diligence and only liable for negligence or dishonesty ; 
but by the policy of the acts of congress on the subject 
a more stringent accountability is exacted. Ib. 

3. The measure of this enhanced accountability is par- 
ticularly to be found in the official bond required of 


these officers, the condition of which requires the pay- 
ment of the moneys that come to their hands as and 
when directed; the performance of which condition 
can only be excused by an overruling necessity. Ib. 

4. The late rebellion being a public war, the forcible 
seizure by the rebel authorities of public moneys in 
the hands of loyal government agents, against their 
will and without their fauJt or negligence, was a suffi- 
cient discharge from their obligations in reference to 
said moneys. Ib. 

—< 0. ——— 


A CURIOSITY IN PLEADING. 

We have received a printed copy of the pleadings in 
an action for libel tried before the New York Common 
Pleas, the answer in which is a curiosity in the way of 
pleading, and worthy of a better fate than immure- 
ment among the musty archives of the court. 

The plaintiff alleged that he was a real-estate broker 
and that the defendant was a merchant tailor; that 
defendant wickedly and maliciously intending to 
injure plaintiff in his good name, etc., had made affi- 
davit in a certain action that, among other things, plain- 
tiff was a “‘swindler,’’ for which libel plaintiff claimed 
damages in the sum of $25,000. The answer denied 
that plaintiff was a real-estate broker, and alleged that 
his principal business was the “institution and prose- 
cution of actions at law for supposed libel and slander 
upon the supposed good character of the plaintiff, and 
that said plaintiff has brought about twenty-five such 
suits, and has said that ‘the verdicts in said cases will 
make him rich,’ being the largest profit on the smallest 
margin on record, and opening a field for enterprise 
not hitherto explored with any very decided success.”’ 
In the second clause “ the plaintiff is notified that 
when the stylish clothes wherein he now perambulates 
are worn to the bone he can’t get any more of this 
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defendant.’’ The defendant further alleges that the 
plaintiff had, by false representations, induced him to 
make clothes for several parties (among others plain- 
tiff’s attorney in the action), and to give them a short 
credit, and that he had never been able to get his pay 
therefor. But that although the defendant and B., 
G. and 8. — the said parties — ‘‘ do not pay the defend- 
ant a dollar, they may be seen on Broadway in all the 
manly grace and style imparted by the way defendant 
cuts his clothes.”’ 

And again, *‘ That although the defendant has been 
compelled to draw the frailties of the plaintiff to the 
sunbeam, at the same time he is constrained to 
say that the plaintiff possesses many estimable 
qualities; has had the entrée to the recherché society 
of Murray Hill, and can get himself inside of good 
clothes and outside of good whisky as genteelly as 
any enterprising youth in this metropolis. His present 
condition may be compared to that of the late Wilkins 
Micawber, Esq., who described himself ‘as a fallen 
tower.’”’ 

So again the defendant further shows: ‘‘ That here- 
tofore, and for some time prior to the lst day of April, 
1870, the said plaintiff was a member of the seventh 
regiment, N. Y. S. militia, N. G., that gallant band — 


‘Whose blood is fet from fathers of war proof; 
os poy like so many Alexanders, 

Have in these parts from morn to even fought, 
And sheathed their swords for lack of argument.’ 


That said plaintiff has, on divers interesting occasions, 
marched down Broadway with said regiment, in all 
the glorious array, pomp and pride of the military art, 
their stuffed bosoms reflecting just credit and full 
praise upon the merchant tailors of New York; that 


nevertheless the said plaintiff became in such bad 
odor with his chosen friends and boon companions in 
said regiment that they, upon due investigation, ex- 
pelled him from said organization, although said S. 
(his attorney in the action) advocated the case of said 
plaintiff before said plaintiff’s company in said regi- 
ment, with the assistance of a suit of D’s (defendant's) 
clothes. All of which the defendant prays may be 
taken into consideration in estimating the damages of 
the plaintiff.’’ 

“To conclude, the defendant now appeals to a 
high-minded, a right-feeling, a conscientious, a dispas- 
sionate, a sympathizing, a contemplative jury of his 
civilized countrymen! ” 

It is needless to add that the plaintiff did not recover. 


—_ ++ —_. 
BOOK NOTICE. 


Law Students and Lawyers, The Philosophy of Political Par- 
ties, and other cubteele. Eight lectures delivered yy 
the Law Department of Howard Me We bs ty 


Riddle, 8 mo. pp, 275. Washington, D. 
H. Morrison, 1873. 

Howard University, as our readers are probably 
aware, is designed to give colored men the advantages 
of a collegiate education, and to open to them a path 
into the professions. A small class was graduated last 
year from the law school, and it is to them that this 
unpretending work is dedicated. 

Mr. Riddle, formerly of Ohio, is a lawyer of high 
standing at Washington. In the lectures devoted more 
strictly to law subjects, we are struck at once with the 
writer’s originality and sound common sense. He talks 
in the simplest language to men of a hitherto despised 
race, who are venturing upon the study and practice of 
law. There is a conspicuous ab of fine writing and 








quotation. He says nothing that is wew, nor does he aim 
to do so, but the old practitioner, as well as the student, 
will find it worth his while to read Mr. Riddle’s vigor- 
ous paragraphs, and catch something of his spirit. 

We like such sentences as these: “No weak, infirm 
of will, easy-yielding, good-natured man ever suc- 
ceeded at the bar, or ever will; and courage, moral and 
physical, are essential. There never was a really great 
advocate without both in a large share.” Speaking of 
a character for integrity, he says: ‘‘ Whenever by 
commom consent the members of a given bar deem it 
useful to watch one of their number, although the 
world may know no reason for it, he is pretty certain 
to decline.”’ 

It is of little consequence, perhaps, that we cannot 
agree with him upon afew points. For instance, he 
advises counsel, as a general rule, never to submit a 
case without comment, and says that as often as he has 
submitted a case without argument, he has had occa- 
sion to regret it. We hardJy concede that ‘‘ Corwin 
was the most eloquent man that ever spoke English.” 
He does not ‘‘ object to a lawyer’s advertising; and he 
may get himself noticed in a newspaper for aught, 
that I know, and perhaps may solicit collections.”” On 
the whole we are inclined to think it best that a lawyer 
should not do this, but it is a matter of taste after all. 

The writer affects an unpolished style, just such a 
style as he advises students to use. But he falls into 
certain slip-shod expressions, e. g., ‘‘ where shall you 
locate?”’ About half of the volume is taken up with 
discussing political subjects, wherein his views are not 
perhaps of so much value as upon law practice. But we 
can here also commend the freshness and vigor of his 
style. 

The students at the Howard University Law School 
are to be congratulated. There is never a lack of lawyers 
who are ready to bestow words of advice upon young 
men about to enter the profession; but it is not every 
day that one is found to talk good, practical sense, and 
make himself understood in the talking. Few men 
have done this better than Mr. Riddle. 

re ed 
CORRESPONDENCE. 
Mr. CuiinTon’s BILL. 
Dover, Del., February 12, 1873. 

Dear Sir — Allow me to make a suggestion or two, by 
way of answer to your animadversion, at page 85, of 
your current volume, on Mr. Clinton’s bill. All I know 
of the bill is what I have seen in your interesting jour- 
nal; but I understand it to provide for the confinement, 
in an insane asylum, of persons who have been charged 
and proved to have killed a human being, but acquitted 
solely upon the ground that they were insane at the 
time of such killing; and that this confinement shall 
continue for the same period such person would have 
to serve in the State prison if convicted. In other 
words, the mild and considerate treatment of the asy- 
lum is substituted for the rigorous and punitive disci- 
pline of the penitentiary, in consideration of the lack 
of mental capacity or strength. You think it inexpli- 
cable that any sane lawyer should draft such a bill. 

Now some lawyers, as well as some other thoughtful 
citizens, whose sanity has not been questioned, think 
something of this kind would be not only right and 
proper, but also judicious and advisable, because: 

1. Even supposing such persons to be guilty of no 
wicked intent, yet they are certainly dangerous, and 
society owes it to itself to protect its members from the 
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peril of this dangerous tendency, and this altogether 
independently of the mental condition of the subject ; 
and in doing so may use such adequate means as it 
judges best. 

2. But in a large majority of cases there is not such 
a complete absence of mental capacity as to destroy 
the sense of right and wrong, which is the true test of 
responsibility. 

3. Insanity is oftener used as a subterfuge than as an 
honest plea; rather as a loop-hole for the guilty than a 
shield for the innocent; and, this being the case, the 
safety of the people, which is the supreme law, requires 
that its use be discouraged, and restricted to cases in 
which the fact justifies its use. A provision, properly 
guarded, for a subsequent examination and discharge 
might make the measure more complete; but, even 
without this, the executive interference, in a proper 
case, might be safely relied upon to prevent any great 
hardship in practice. 

Tam, —_ sir, yours most truly, 
JaMEs ALEXANDER FULTON. 


Reuieious BELIEF. 


To Editor Albany Law Journal: 

It was held in Stansbro v. Hopkins, 28 Barb. 265, that, 
notwithstanding the constitutional provision, a witness 
could be cross-examined to show that he did not believe 
in the existence of a God who would punish false swear- 
ing. The question has not been passed upon in the 
court of appeals. But in Gibson v. Am. Mutual Life 
Ins. Co., 37 N. Y. 580, where the contention was whether 
the deceased had died by the accidental discharge of a 
gun in his own hands or by suicide, it was offered to 
show that he was an “infidel,” and an “atheist,” for 
the purpose of drawing “an argument in support of 
the theory of intentional suicide.’”” The court held the 
evidence properly excluded, and its reasoning and lan- 
guage would apply equally to the cross-examination of 
a witness. The court says, among other things: ‘“‘ would 
it be a just ground of impeachment of the good char- 
acter of a party to an action, that he is an infidel or 
an atheist?” ‘‘ Conduct and life, as distinguished from 
belief, give the standard of character. In law, it would 
be a totally immaterial circumstance. It affords no cer- 
tain or p.actical test of conduct.” We may safely say 
that the constitutional provision referred to is the re- 
duction of the foregoing ideas into a formula of supreme 
law, and that under it, the opinion of a witness as to 
matters of religious belief is, in this State, outside of 
the legal standard of character. B. W. H. 


— oe 
NOTES AND QUERIES. 
New York, February 11, 1873. 


Sir—The query of J. 8S. J., in your issue of the 8th 
inst., involves a principle of equity, which has occurred 
to me several times in my practice, but have never been 
able to find any decision answering it to my satisfac- 
tion. A foreclosure suit is an equitable action, and yet 
it is brought for the non-payment of money due upon 
contract. Its being an equitable action, equity should 
govern, and in the case put, B acts in the position of 
trustee, and accepts the $400, to apply toward the 
yearly payments. Clearly then, to my mind, he should 
apply it to the best interest of A, which would be, to 
the fifth year’s payment, that being the desire of A, and 
in the absence of any other direction. ee 
should be dismissed 
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Tue YALE Law ScHoor Lisrary.— The library of 


the Yale law school has been arranged in the new 
library-room in the county court-house in New Haven. 
The books have been classified, those devoted to one 
subject being placed together. The reports of the 
various States have been placed in cases, with the 
name of the State placarded over them, so that stu- 
dents and attorneys can easily find the volumes they 
want. Considerable additions must be made before 
this part of the library is complete. Many of the old 
books have had their bindings repaired, and some have 
been bound anew in calf,and in cases where needed, 
the words “Yale Law School’’ have been printed on 
the backs of books. The library contains many books 
highly valued on account of their scarcity or age, and, 
in this respect, the collection has no equal in Connecti- 
cut. Among the volumes is a complete set of the ses- 
sion laws of the State back to colonial times. It is 
doubtful if another can be found. There have been 
not a few valuable contributions of books to the library 
by the citizens, and besides the sum of $10,000 given by 
ex-Governor English, $20,000 has been contributed by 
persons interested in the school, making a fund of 
$30,000, the income of which is to be devoted to the 
purchase of new books. 
———— ope ——_— 
LEGAL NEWS. 


Hon. Robert P. Tripple has become confirmed as 
judge of the supreme court of Georgia. 


Hon. James Thompson, late chief justice of the 
supreme court of Pennsylvania, has resumed the prac- 
tice of the law. 


The death of Robert Emmett, Esq., a nephew of the 
celebrated Irish patriot of that name, and for many 
years a lawyer of prominence in New York city, 
occurred on the 15 inst., at New Rochelle. 


The committee appointed by the bar of New York 
city, to convey their testimonial to Judge Nelson, pro- 
ceeded to Cooperstown on Thursday last, for that pur- 
pose. They were cordially received by the venerable 
jurist. 


The total number of bills introduced in the house, 
during the present congress, is 3,950, and in the senate 
1,610. Perhaps not more than one-eighth of these 
will become laws; the remainder fail with the expira- 
tion of congress. 


The United States senate has confirmed the follow- 
ing nominations: William M. Mitchell, associate jus- 
tice of the supreme court of Utah; A. W. Tenney, 
United States district attoruey for the eastern district 
of New York. 


Ia a western State there was occasion, in a suit 
before a justice, to require security from two persons 
in behalf of plaintiff for the costs of prosecuting the 
action, inasmuch as plaintiff lived out of the county. 
As there was no one else to sign, and plaintiff, who was 
absent, was abundantly able to pay, it was agreed by 
plaintiff’s two counsel that they should both sign them- 
selves. The senior did so, and turning to his junior, 
whose reputation through the county was that of a 
jolly, clever, impecunious fellow who never paid any- 
body any thing, remarked: ‘“ Now D, it is your 
turn.” D looked at the paper, and then in a quizzical 
way shook his head and remarked: “ No, on the whole 
I guess I won’t dilute the security.” 
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CONTEMPT OF COURT. 


CONTEMPTS OOMMITTED IN THE ACTUAL PRESENCE OF 
THE COURT. 


The subject of “Contempt of Court” is hardly of 
sufficient importance for a treatise, and yet is one 
which every practitioner should well understand. 
Occasions will arise, sooner or later, when a knowl- 
edge of the respective rights of court and counsel, in 
this regard, will tend to preserve the dignity of the 
former without the sacrifice of interests intrusted to 
the latter. Unseemly altercations between bench and 
bar (which are fortunately rare) grow out of a mis- 
apprehension of the power of the court, quite as 
much as from any other source. 

Blackstone disposes of the general subject of con- 
tempt in three or four pages. (Book IV, chap. 20, m1.) 
Kent, in a brief note, confines himself chiefly to a 
discussion of the question how far courts have juris- 
diction under certain statutes which he cites. (1 
Commentaries, 300, note b.) Hurd, on “Habeas Corpus,” 
refers incidentally to the process of contempt, while 
here and there, in works upon practice, are to be 
found scanty references to the leading principles upon 
which the courts have acted. The whole body of 
adjudicated cases upon the subject is not large. Cases 
of the most interest are those that turn upon the 
points of practice in the process of enforcing punish- 
ment for contempt, or seeking relief therefrom. 

As to what constitutes contempt, there is not a 
wide field for inquiry. It has been defined as “a 
willful disregard of the dignity or disobedience of the 
authority of the court.” Acts of indecorum or violence 
in the presence of the court are unquestionably subject 
to instant and summary punishment. Every court, 
from a full bench to a petty magistrate, is armed with 
the power to preserve its own dignity by the inflic- 
tion, at its discretion, of fine or imprisonment, for 
obvious violations of its dignity or authority com- 
mitted in its presence. Such power is vital to the 
existence of the court itself. Of course, it is unneces- 
sary to add that it is not the individual, but the 
majesty of the law permeated in the magistrate that 
vindicates itself. The fiction of the king in person 
sitting upon the bench is one of the few remaining 
legal fictions that we may not smile at. It is a for- 
tunate instinct with the public to regard with an un- 
feigned respect the outward personifications of the 
law, whether in the executive or judicial chair. It is 
extremely seldom that a flagrant breach of decorum 
is intentionally committed in the presence of the 
court; still more seldom that, after its occurrence, 
and after the parties have had time for reflectign, it 
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has been brought to the notice of a wider public, by 
such steps as lead to its insertion in the books. 

The following acts are clearly contempts of court: 
Attempting to snatch papers from the hands of the 
opposite party in court (Thwing v. Dennie, Quincy, 
33, Mass.); calling another a liar, in presence of the 
court (U. S. v. Emerson, 4 Cranch’s C. C. 188); telling 
a justice “You can fine and be damned” (Hill v. 
Crandall, 52 Ill. 70). Or, where a justice, after 
deciding a question, said to counsel, “It might be 
convenient to have the supreme court sit here all the 
time,” it was properly treated as a contempt for 
counsel to retort: “I don’t think that is necessary, 
for I think this magistrate wiser than the supreme 
court.” In this case the counsel was fined ten dollars, 
and in default of payment was committed to jail, 
where he stayed a year and a half. A petition for 
habeas corpus, which was denied, ended with these 
words: * * “ Relator be allowed to file a bond 
with condition that relator will never again state that 
he thinks the said T. G. wiser than the supreme court.” 
In re Cooper, 32 Vt. 258. 

The power of the court to regulate the conduct of 
every individual in its presence during the progress 
of a trial is almost arbitrary. They may cause any 
person to be removed from the room whose presence 
they deem prejudicial to the interests of justice (State 
v. Copp, 15 N. H. 212), or require a person to sit in 
such a place as they deem proper. 

They may exclude a reporter. Garnett v. Ferrand, 
6 Barn. & Cress. 611; Trial of Hobmes, Wallace’s 0. C. 
Rep. It is a frequent practice to exclude all the 
witnesses in a suit, except the one about to testify, 
and remaining after such order has been passed is a 
contempt. 

The court has a right to consult their own conve- 
nience as to the time when, and the extent to which, 
they will hear argument. As to certain matters 
which rest in the discretion of the court to decide, 
such discretion extends to the question whether or 
not they will hear counsel upon it. If counsel persist 
in an endeavor to obtain a hearing, the court may 
order the counsel to sitdown and this he must do. 
To continue would be to render himself liable for 
contempt. If the court commits flagrant injustice 
there is remedy elsewhere, but they must in the na- 
ture of things be allowed to decide summarily and 
fully at the trial, how it shall be conducted. It is 
not in the nature of courts to be arbitrary, and a 
firm but respectful bearing on the part of a counsel 
will almost inevitably procure him such consideration 
as his position demands. 

We have known a supreme court judge to send a 
man home who appeared as a witness, in shabby and 
foul clothes, to put on others more decent which he 
admitted that he owned. We have known a judge 
to tell an advocate (much older at the bar than him- 
self), that he should not stand in so close proximity 
tu the jury while arguing 4 cause, it being evidently 
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disagreeable to them. Also, to request a lawyer, who 
was sitting within the bar with his heels upon the 
table, to put his feet where they more properly be- 
longed; and repeatedly to order counsel to sit down. 
Deference to the court, no less than a rule of law, re- 
quires prompt and careful obedience to all such man- 
dates. If the manners of the court are offensive, it 
is unfortunate, but it is no ground for disobedience, 
An attempt by the court to bully or intimidate coun- 
sel is another thing. A man of spirit has then but 
one course to pursue. With firm and dignified pro- 
test he must take his chances.* If fined by the court, 
or committed to prison, he will not be discharged on 
habeas corpus, even upon showing that the judge’s 
conduct was of a character so outrageous that no gen- 
tleman could with self-respect submit to it. The only 
remedy is impeachment. Passmore Williamson's case, 
26 Penn. St. 1. This is a point in practice under 
the habeas corpus act which we propose to discuss in 
another article. 

Another class of contempts in the presence of the 
court are those where the offender is not guilty of 
actual rudeness, or insult, but yet defies, or refuses to 
obey, the instructions of the bench. A common 
instance is the refusal of a witness to answer a ques- 
tion which, in the opinion of the court, is properly 
put. In Nansbury v. Marks, 2 Dall. 213,a Jew refused 
to be sworn as a witness in a cause tried on a Sat- 
urday because it was his Sabbath. He was fined by 
the court. We have an indistinct remembrance of 
difficulty arising, not long since, from the circumstance 
that a Friend kept his hat on in a Pennsylvania court. 
To appear before the court in an intoxicated condition 
subjects the party, if the court see fit, to punishment 
for contempt. Counsel actually had the temerity to 
carry up a case because the judge below refused to 
swear a witness who was, when offered to testify, in 
a state of intoxication. Per curiam: “ We cannot 
withhold our approbation of the firmness which the 
magistrate hts evinced on this occasion in refusing to 
administer an oath to a witness thus circumstanced.” 
Hartford v. Palmer, 16 Johns. 143. 

Sometimes, where a judge has excluded a certain 
question as incompetent, counsel will persist in 
attempts to put essentially the same question in a 
little different form. This may be carried to such an 





* Read Lord Campbell's account of the famous scene be- 
tween Erskine and Buller, J.. where Erskine insisted that 
the word *‘ only” in a verdict of the jury upon an indict- 
ment for libel, “ guilty only of publishing,’’ should remain. 

Buller, J.--“ Sir, I will not be interrupted.” 

Erskine —“I stand here as an advocate for a brother 
citizen, and I desire that the word only may be recorded.” 

Buller, J.—“ Sit down, sir;’ remember your duty, or I 
shall be obliged to p d in ther manner.” 

Erskine —“ Your Lordship may proceed in what manner 
you think fit; I know my duty as well as your lordship 
knows yours. I shall not alter my conduct.” 

Erskine, as the world knows, was victorious. The judge 
did not repeat his menace of commitment.—Lives of the 
Lord Chancellors, vol. vi, chap, olxxvill. 








extent as to justify a threat of contempt. Still, great 
latitude is ordinarily allowed counsel, varying more 
or less with the temperament of the judge who sits 
upon the bench. It was hardly necessary to decide 
in St. Clair v. Piatt, Wright, 532, that “hasty expres- 
sions of counsel under excitement will be overlooked 
when no contempt was intended.” 


Frank W. Hackerr. 
———__o>o ——— 


CONSTRUCTIVE CONTEMPT. 


Two recent cases of contempt of court, the Onslow 
and Whalley case in England, and the Chicago Evening 
Journal case in the United States have brought prom- 
inently before the profession and the public in Europe 
and America the subject of constructive contempts. 
No legal right more intimately concerns the people 
than the right to speak and publish just criticisms of 
the acts of those in authority; and, on the other hand, 
no duty is more sacred to the courts than the duty 
to keep their dignity and authority intact and the 
administration of justice untrammeled. The exercise 
of the right to criticise and comment upon judicial 
proceedings ought to be tempered with moderation ; 
and the punishment of the abuse of this right ought 
to be conducted with the greatest discretion. It is 
the design of this article to present a concise review 
of the adjudications upon this subject, in order to 
show the circumstances that will warrant the sum- 
mary exercise of the power of the court to punish 
constructive contempts. 

A writer in a recent number of the London Law 
Magazine and Review thus comments upon, the early 
history of contempt: ‘Contempt originally meant 
actual insults to the court itself, or disobedience to 
its orders, or obstructing its process. The silly story 
of Chief Justice Gascoigne, for which there is not any 
historical authority, related to a contempt of this kind, 
Such contempts were frequent in ancient times, and 
usually involved the exercise of force. They were, 
therefore, commonly indictable offenses, and if so, 
were always made the subject of indictz:ent and tried 
by a jury, and even if not indictable, the contempt 
was the subject of a distinct proceeding by way of a 
prosecution for contempt, in which there could be such 
a trial, unless from the nature of the case this was 
not necessary, or where there was a confession on 
record, or it was an actof a suitor, or officer, 
in a suit before the court. So it was, for 
instance, in the case reported of the prisoner who 
threw a brickbat at a judge, and against whom, itis 
stated, that Nory-at-Arms drew an indictment. It 
was only in cases of contempt not indictable, as of 
mere disobedience to orders of court, or disrespect to 
its process, that the court interfered summarily by 
attachment, as the ordinary case of the sheriff delay- 
ing, or a suitor obstructing, the process of the court, 
or against witnesses or jurors refusing to be sworn.” 
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Year Book, 36 Kere, 6; 27 Cary’s Reports, 148-161; 
4 Coke, 33; 1 Stra. 511. 

After the Revolution the more summary method of 
criminal information was substituted for the slow pro- 
cess of indictment, for such classes of contempts as 
formerly could not be punished by attachment. If a 
party made a false return to a mandamus, the course 
was by information. 1 Valkeld, 374. If a party pub- 
lished papers calculated to prejudice the trial of a 
* cause, the remedy was by information. Lofft, 465. 
But even criminal information would not be granted 
except where instant action was demanded, and the 
matter was of importance for public example in an 
extraordinary manner. Id. 397. In 1765 an attack 
(one of the letters of Junius) was published on Lord 
Mansfield, for his conduct in court, and Almon, the 
printer, was summoned to appear before the court on 
information ; but the proceeding for contempt was 
abandoned finally, and the prisoner was afterward 
prosecuted for libel, and a verdict was obtained against 
him. Rex v. Almon,5 Bur. 2686. But in a later case 
(2x parte Jones, 13 Ves. 237), decided in 1806, the 
printer and authors of a pamphlet dedicated to the 
Lord Chancellor (Erskine), reflecting upon the con- 
duct of persons acting under orders of the court, were 
committed forcontempt. In Rex v. Jollieffe,4 Term R. 
285, decided in 1791, it appeared that the defendant 
in a case distributed, before trial, handbills in the 
assize term, vindicating his own conduct, and reflecting 
on the prosecutor’s; and arule for a criminal infor- 
mation was granted. Ashurst, J., said: ‘The crime 
with which he is charged is of the most malignant 
nature; the distribution of these papers could not 
have been made with any view but that of prejudicing 
the minds of those who were to decide on the guilt 
or innocence of the defendant himself on a former 
charge.” Although the nature of the contempt was 
so grave and flagrant, as is thus described by Ashurst, 
yet, instead of proceeding against the offender by 
attachment, the method by information was adopted. 
In Rew v. Fleet, 1 Barn. & Ald. 379, decided in 
1818, a rule for a criminal information was granted 
against the defendant, who was the printer and 
publisher of a newspaper, for the publication of 
his minutes of the evidence taken before a cor- 
oner’s inquest on a charge of murder, accompanied by 
comments on the facts which had occurred. Bayley, J., 
said: “ That is a matter of great criminality ; for the 
inquest before the coroner leads to a second inquiry, 
in which the conduct of the accused is to be con- 
sidered by. persons who ought to have formed no pre- 
vious judgment of their case. It is a statement of 
evidence taken wholly ex parte, and where there is 
no opportunity for cross-examination, A jury who 
are afterward to sit upon the trial ought not to have 
ex parte accounts previously laid before them. They 
ought to decide solely upon the evidence which they 
hear on the trial. It is, therefore, highly criminal 
to publish, before such trial, an account of what has 
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passed on the inquest before the coroner.” Whether 
this reasoning is sound and universally applicable or 
not, the defendant was brought under the rule for 
criminal information, although there was nothing in 
the case that called forth a motion for an attachment. 
One of the remarks published was in reference to the 
conduct of the high constable, who had called out 
the military to quell a riot. In the charge a person 
not a rioter was killed, and the defendant said in his 
paper that: “The conduct of the high constable, to 
say the least of it, was imprudent,”—a truly mild 
criticism compared with more modern comments on 
the acts of officials. In Rex v. Clement, 4 Barn. & 
Ald. 218, decided in 1821, the defendant published 
in a newspaper, contrary to the direct orders of the 
court, the proceedings in a certain trial, and he was 
punished summarily by fine. In an earlier case 
(Roach v. Sarvan,2 Atk. 469; 2 Dick. 749), “the 
printer of a newspaper was committed for publishing 
a report of the proceedings in a cause, accompanied 
by observations calculated to prejudice the public 
against the parties concerned, before the cause was 
finally heard.” And so early as 1754, in an anony- 
mous case, reported in 2 Vesey, Sen. 520, Lord Hard- 
wicke committed a person who had published an 
advertisement relating to the answer put in by 
the defendant in a suit in the court of chancery ; 
and the reason stated for the commitment was 
that it had a tendency to prepossess people as to the 
proceedings. 

Scandalous and threatening letters written to 
judicial officers, relative to matters within their juris- 
diction, will furnish ground for commitment for 
contempt. See Charlton’s Case, 2 Mylne & Craig, 
316; 2 Russ & Mylne, 674, n.; Macgill’s Case, 2 Fowl. 
Exch. Prac. 474; Hx parte Jones, ante. In Charlton’s 
Case, supra, decided in 1836, Lord Cottenham said: 
“ All the authorities tend to the same point; they 
show that it is immaterial what measures are adopted 
if the object is to taint the source of justice, and to 
obtain a result of legal proceedings different from 
that which would follow in the ordinary course.” 
The law of constructive contempts remained in this 
state in England, without material variance, until the 
recent case of Onslow and Whalley, who were pun- 
ished by fine (with the alternative of imprisonment) 
for observations on the Tichborne case. The de- 
fendants, who were members of parliament, had been 
making speeches in favor of the Tichborne claimant, 
and soliciting subscriptions to defray the expenses of 
a forthcoming criminal prosecution against the claim- 
ant. Lord Chief Justice Cockburn fined defendants, 
and hoped the house of commons would not insist 
on the privilege of, its members as to freedom from 
arrest. The power of the 2ourt in England to punish 
constructive contempts is thus well settled by a long 
line of authorities. At first the usual mode of proce- 
dure was by indictment; later the usual mode was 
by criminal information; and for the last half century 
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the course usually adopted in case of constructive 
contempts seems to have been by summary proceed- 
ings — as by fine or imprisonment. 

The law relative to constructive contempts is well 

settled in this country, and in conformity to the 
English rule. In the very early case of Respublica v. 
Oswald, 1 Dallas, 319, decided in 1788, the supreme 
court of Pennsylvania held that a publication, by a 
detendant, in his newspaper, of comments upon the 
case then pending, calculated to prejudice the result, 
was a contempt of court for which an attachment 
would issue. In 1803 the supreme court of New York 
punished by attachment the publisher ofa newspaper 
for publishing paragraphs reflecting on the presiding 
judge in the trial of a pending cause. People v. Freer, 
1 Caines, 484-518. Kent, in delivering the opinion 
of the court,-said: “Publications scandalizing the 
court, or intending unduly to influence or overawe 
their deliberations, are contempts which they are 
authorized to punish by attachment, and, indeed, it is 
essential to their dignity of character, their utility and 
independence, that they should possess this authority.” 
And in a more recent case (Jn re Sturoc, 48 N. H. 428), 
decided in 1869, the supreme court of New Hamp- 
shire approved this doctrine, and held that the “ pub- 
lication of an article in a newspaper printed and cir- 
culated in the place where the court is sitting, reflecting 
in severe and opprobrious terms on the character of a 
criminal prosecution then pending in the court and 
standing in order for trial — if the publication is made 
at a time and in circumstances such as would naturally 
bring it to the notice of jurors and others who are in 
attendance on the court — is a contempt of court and 
punishable by summary process.” In 7'he People v. 
Wilson & Shuman, 6 Alb. Law Jour. 352, the editor 
and publishers of the Chicago Evening Journal were 
ordered to show cause why an attachment should not 
issue against them for contempt of court, in preparing 
and publishing an article on the Rafferty case, then 
pending. Rafferty had recently been tried for mur- 
der, found guilty and sentenced to death. A writ of 
error had been granted, which was pending the decis- 
ion of the court at the time the publication appeared. 
Among other things contained in the article complained 
of was the following: “ The riff-raff who contributed 
$1,400 to demonstrate that hanging is played out may 
now congratulate themselves on the success of their 
game. Their money is operating splendidly. 
The courts are now completely in the hands of corrupt 
and mercenary shysters —the jackals of the legal 
profession, who feast on human blood spilled by the 
hands of other men. All this must be remedied. There 
ean be found a remedy, and it must be found.” The 
court held the respondents and fined them. 

It is seldom that the courts in this country have felt 
impelied to exercise the power to punish constructive 
contempt But the right to exercise this power, 
although discretionary, is too well established, both 
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here and in England, to admit of serious contradic- 
tion. 

Summary proceedings by attachment should be 
confined to cases of necessity, and where the publi- 
cation is made pendente lite. 


—_ ++ 


CURRENT TOPICS. 


By the appropriation bill which passed the House of 
Representatives on Monday, the salaries of the supreme 
court judges were raised to ten thousand dollars, that 
of the chief justice being five hundred dollars more, 
When we reflect that, in England, for judicial services 
of the same grade and amount, salaries are paid at 
the rate of ten thousand pounds, instead of dollars, 
per year, there is little to congratulate ourselves in 
this recent improvement. But, when we consider 
that the public generosity in this country was never 
known to expend itself largely on judicial officers, or 
any other class of officials, we might add, the little 
addition of two thousand dollars to the yearly allow- 
ance of the judges is not to be despised. 


The report of the judiciary committee of the house 
of representatives at Washington, relative to the 
impeachment of Vice-President Colfax, has again 
suggested the question often raised, but never, thus 
far, satisfactorily decided, as to the liability of an 
officer to impeachment for acts committed previous to 
his term of office. The cases that have arisen have 
been where the acts for which impeachment was 
demanded were committed during the term of office, 
or partly before and partly after the official term 
began. The celebrated case of John Wilkes, which 
arose in the latter part of the eighteenth century, in 
England, is analogous, being a case in which a mem- 
ber was expelled for acts committed both before and 
after he was elected to parliament. As impeachment 
goes to the punishment of the officer for offenses, and 
as expulsion goes to the fitness of the officer to retain 
his office, there is considerable difference not only in 
the nature of the remedies, but also in the extent of 
the jurisdiction. It seems to be the better opinion 
that an officer is liable to impeachment only for 
offenses committed during office ; but. that he is liable 
to expulsion, where such a course is provided, for 
offenses committed at any time. Impeachment is a 
positive punishment; expulsion or removal is a nega- 
tive one. We impeach for crimes; we remove or 
expel for unfitness. 


A plan for reorganizing the judiciary has been pro- 
posed to the constitutional commission, which has 
some merit in it. It is suggested that county courts 
should have general jurisdiction to the extent that a 
single judge of the supreme court now has, and 
criminal jurisdiction in all cases, and do the business 
now done by the surrogates ; that the supreme court 
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should be appellate only, and consist of nine judges; 
that the court should consist of three parts, of three 
judges each, one part to sit in New York, another at 
Albany, and the other at Rochester. It is further 
proposed to have an appellate court of three judges 
for the hearing of all appeals in criminal cases. The 
proposition to give county courts jurisdiction in all 
criminal cases is certainly a good one. That court 
has abundant leisure for the work, and the circuit 
would be left free to give its attention to civil causes 
without the serious interruptions occasioned by the 
oyer and terminer. 


The Bar Association of Cincinnati is earnestly 
engaged in trying to devise some change in the legal 
system of the State that will facilitate the dispatch of 
business. At its meeting last week the judiciary 
committee reported that a system of reform had been 
nearly completed, and asked for time to perfect it. 
Among the proposed changes is an intermediate appel- 
late court, and an election of the judges at special 
elections. It is thought that the latter will secure 
better judges by excluding largely party tests. The 
Association was unanimous in opposition to creating a 
third United States judicial district in the State, on 
the ground that there was no necessity for it, except 
to put a party hack in office. That sort of business 
has been carried quite far enough, and itis to be hoped 
that this emphatic protest of the Cincinnati lawyers 
will have a good effect. 


Some time since (ante, vol. v1, p. 365) we referred 
to the case of Baron Brimont, who married the 
daughter of wealthy New Yorkers residing in Paris, 
and, his wife having died, demanded that his father- 
in-law should pay him an annuity, under the French 
law requiring “fathers-in-law and mothers-in-law to 
provide for their needy sons-in-law.” The baron 
having obtained a decree in a French court compelling 
the father-in-law to pay the annuity, the latter returned 
home to New York in order to escape the decree. 
The baron pursued him and brought suit on the 
decree in the United States court. Judge Woodruff 
recently announced his decision in favor of defendant 
on the ground that “the subject pertains to the 
domestic relations of our own citizens, and the duties 
and obligations resulting therefrom; and the decree in 
question proceeds upon the declaration of an obliga- 
tion not in conformity with our laws, and not known 
to the common law,” While we believe in interna- 
tional comity, and in supporting the just decrees of 
foreign courts against our citizens, generally, we are 
glad that the “ courts of this country are slow to hold 
that whenever an American citizen shall visit France 
and reside there temporarily with his family, his son 
or his daughter, by a rash or unfortunate marriage, 
can cast upon the parents, mother as well as father, 
the perpetual burden of an annuity for the support of 
the wife or husband,” 
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Instances are multiplying of the hardship arising 
from the rule of law now generally held by the courts, 
but not quite understood or acquiesced in by the public, 
that a railroad passage ticket is not good and availa- 
ble after a certain time limited by the company. Last 
week an aged man having purchased a through ticket 
from Cleveland, Ohio, to New York city, via Erie 
railway, and having stopped en route, on resuming 
his journey was forcibly ejected from the train on the 
ground that his ticket was insufficient. It is true that 
passengers are often stubborn and insulting in such 
cases; but railroad officials are no less so, and are 
always over-anxious to display their authority. And 
the public cannot be persuaded that the rule laid down 
by the courts is the correct and equitable one. They 
think, not without reason, we must admit, that tickets 
ought to be good at all times and both ways, subject 
to the risk of the inability of the railroad company to 
fulfill their contract. 


22 
oo 


NOTES OF CASES. 


In no State are the rights of the citizen to retain 
possession of his property more carefully guarded 
than in Michigan. The supreme court of that State 
which, in People v. Salem, 20 Mich., declared the 
doctrine that taxation in aid of railways is unconsti- 
tutional, now holds, in Zrombley v. Humphrey, 23 
Mich. 471, that the State has no authority, by virtue 
of its eminent domain, to condemn private lands 
within its boundaries for the purpose of turning the 
same over to the United States for the erection and 
maintenance of light-houses, although the national 
government may do this directly, by virtue of its power 
of eminent domain ; and the court, per Cooley, J., very 
properly argued that the right of eminent domain 
in any sovereignty exists only for its own purposes; 
and to furnish machinery to the general government 
for it to appropriate lands for national objects is not 
among the ends contemplated in the creation of State 
governments, 





In Groot v. Story, 44 Vt. 200, the supreme court 
of Vermont held that the following writing was not 
a receipt, but a written contract, incapable of being 
explained, enlarged or varied by parol evidence: 
“Due Mr. Harvey Groot two hundred and ninety- 
five dollars, in part payment for a piano. Said piano 


to be selected by Mr. Groot.” This is a singular 
decision, and we do not wonder that Judge Redfield 
dissented from the view of the majority of ‘the court, 
citing Noyes v. Canfield, 27 Vt. 79, where the defend- 
ant contracted in writing to carry “all freight” at a 
stated price per ton, and parol evidence was per- 
mitted to show that pressed hay was not the kind of 
freight intended by the parties ; and Putnam v. Smith, 
4 Vt., where the grantor reserved “all free stone ” on 
the land conveyed, and parol evidence was admitted 
to show that the parties had reference to loose stone 
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on the surface of the land, and not to a ledge which 
was afterward discovered. Itis difficult to see how the 
writing in this case is any thing more than a receipt 
of a sum of money, with a designation of how the 
money was to be applied. The doctrine that parol 
evidence is not admissible to enlarge, explain or vary 
written instruments is an inequitable one at best, and 
only adopted by the courts for the sake of simplicity 
and to avoid -prolonged trial, and should not be 
applied, except in the case of very formal contracts, 


In Kimmis v. Stiles, 44 Vt. 351, it was held that the 
words “ You are a liar, and I can prove it,” are not 
actionable per se, on the ground that imputing to 
another want of moral virfue, moral duty or obliga- 
tions, which render a man obnoxious to mankind, is 
not sufficient to sustain the action without proof of 
special damage. In the same case it was held that the 
words, “ You swore to alie, and I can prove it,” are 
not actionable per s*, because, in order that the words 
should be actionable, they must be an express imputa- 
tion of some crime or misdemeanor, and they must be 
precise. The words in this case did not charge perjury 
precisely, because a man may swear falsely, and yet 
be innocent of perjury. 


In Zobin v. Portland, Saco & Portsmouth R, R. Co., 
59 Me. 183, the liability of railroad companies for 
injuries caused by defects in station platforms was 
adjudicated, and it was held that a hackman could 
recover of the railroad company for an injury received 
while carrying a passenger to their depot for transpor- 
tation, by stepping, without fault, into a cavity in the 
platform negligently left in a defective condition. It 
is the well-settled rule that railroad companies are 
bound to keep their platforms and landing places safe 
and convenient for all who make use of their cars as 
ameans of conveyance. But it is not so clear what 
the liability of the company is, in this respect, to per- 
sons not passengers. But Appleton, C. J., in dliv- 
ering the opinion of the court in this case, said: ‘The 
hackman, conveying passengers to a railroad depot 
for transportation, and aiding them to alight upon the 
platform of the corporation, is as rightfully upon the 
same as the passengers alighting. It would be absurd 
to protect the one from the consequences of corporate 
negligence and not the other. The hackman is there 
in the course of business ; but it is a business import- 
ant to and for the convenience and profit of defend- 
ants. The general principle is well-settled that a 
person injured, without neglect on his part, by a defect 
or obstruction in a way or passage over which he is 
induced to pass, for a lawful purpose, by an invitation, 
express or implied, can recover damages for the 
injury sustained against the individual so inviting and 
being in fault for the defect.” Barrell v. Black, 56 Me. 
498; Carleton v. Franconia Iron and Steel Company, 
39 Mass. 216. From the general duty which railroad 





companies owe to persons thus apparently invited, 
such as friends and companions of passengers, porters 
and hackmen, it would seem that they are respon- 
sible for injuries resulting from a neglect of that duty 
in respect to platforms, station approaches, etc. 


——-— eae — 
OBITER DICTA. 


Does forbearance become a sufficient consideration 
when it ceases to be a virtue? 

It has been discovered that Richard III was in favor 
of a prohibition law. He stopped King Henry’s “ bier.” 

An Irish counsel being asked by the court for whom 
he was concerned, answered, without the least hesita- 
tion: ‘“*I am concerned, my lord, for the plaintiff, but 
I’m retained by the defendant.” 

An attorney, not celebrated for his probity, was 
robbed one night on his way from Wicklow to Dublin. 
His father meeting Baron O’Grady next day, said, 
“My lord, have you heard of my son’s robbery?” 
“No, indeed,” replied the baron, with a good degree of 
surprise; “pray, whom did he rob?” 

Professor Parsons, when at the Cambridge Law 
School, used to say: ‘* We hear of not letting men vote 
till they can read. I almost wish that no man could 
be allowed to practice law who has not read the great 
case of Marbury v. Madison, 1 Cranch, 137. It contains 
the doctrine of constitutional interpretation, and an 
understanding of it would prevent a good deal of the 
aberration of intellect on the subject of constitutional 
law.” 

Mr. John Clerk, in pleading before the House of 
Lords one day, happened to say in his broadest Scotch 
accent, “In plain English, ma lords;’’ upon which 
Lord Eldon jocosely remarked, **In plain Scotch, you 
mean, Mr. Clerk?’ Not at all disconcerted, the gen- 
tleman from “‘ over the border ”’ rejoined, ‘‘ Na matter! 
in plain common sense, ma lords, and that’s the same 
in a’ languages, ye’ll ken.” 

In arecent important criminal trial, the senior coun- 
sel in closing for the defense remarked: ‘‘ Somebody 
has said, I do not know who, and I don’t care (for it is 
immaterial), that the man who has a wife and children 
has given a pledge to society.”’ 

How is that for careful and exact quotation? 

It recalls the old lady’s ‘‘beautiful words of the 
Blessed Psalmist,’’ which were so powerful an aid to 
her in affliction, “‘ Fret not thy gizzard.’’ 


The following, which we clip from an exchange, sug- 
gests that new points may arise in the doctrine of 
sales. Would it be considered ‘‘a restraint of trade ?’’ 

One of the best known men in Augusta, Me., a poor 
fellow who had nearly ruined himself by drink, in 
spite of numerous, earnest and sometimes protracted 
efforts to reform, advertises in the Kennebec Journal 
as follows, under the caption ‘Caution to Liquor 
Dealers: ‘‘ Whoever sells or offers to sell to me any 
intoxicating liquor of whatever nature, or whoever 
sells any in my presence, will be prosecuted to the full 
extent of the law.”’ 
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SUBSCRIPTION TO SUMMONS. 





NEW YORK COMMON PLEAS— SPECIAL TERM, 
NOVEMBER, 1872. 


JOHNSTON V. WINTER. 


A summons ee by a plaintiff who is not an attorney 
law is not a valid process. 


Motion by Pasar to open a judgment in favor of 
plaintiff entered by default on February 10, 1872, and 
vacate the same and to set aside the summons for 
irregularity ; the irregularity complained of being that 
the summons was subscribed by the plaintiff, and not 
by an attorney, the plaintiff not being an attorney at 
law. The action was commenced and the summons 
served on defendant in January, 1872,and is dated 
January 20, 1872. 


J. ¥F. Daty, J. Atthe time the summons was dated 
and served, the Code, section 128, declares that the sum- 
mons should be subscribed by an attorney. Prior to 
1870, the section read, ‘‘the summons shall be sub- 
scribed by the plaintiff or his attorney,” and in that 
year the Jegislature by amendment left out the words, 
‘** by the plaintiff or his,” leaving the provision to read 
as above stated. It was clearly, therefore, the legisla- 
ture’s intention to provide for but one subscription of 
the summons ard to abolish the right of the plaintiff 
to subscribe it personally. The constitution (art. 6, § 8) 
gives to the legislature the same power to alter and 
regulate the jurisdiction and proceedings in law and 
equity, they exercised before the adoption of that 
amended article 6 in 1869. A similar provision ap- 
pears in the constitution of 1846 (art. 6, § 5, as 
adopted in 1846). By the constitution of 1777, the 
supreme legislative power of the State is vested in 
the legislature (sec. 2), and the common law of Eng- 
land is continued as the law of this State except as 
altered by the legislature (sec. 25). See, also, constitu- 
tion of 1822 (sec. 1, part 1, and sec. 13, art. 7). 

In the exercise of the power conferred by the con- 
stitution the legislature has regulated proceedings at 
law by the enactment of the Code; rights of parties 
and remedies are to be obtained according to the rules 
of guidance therein laid down. Actions can only be 
commenced by summons, and the summons must now 
be subscribed by an attorney. The right of the plain- 
tiff to appear in court and prosecute in person is not 
abridged by compelling him to issue a summons by an 
attorney at law, a sworn officer of the court, any more 
than by compelling him to issue it thruugh the clerk 
of an inferior court. 

It might as well be claimed that a defendant is 
deprived of his right to appear and defend in person, 
because he has to make an affidavit of merits and swear 
to the advice of counsel whom he has for that purpose 
to employ, and whose home and address he must give. 

The plaintiff, not being an attorney, could not sub- 
scribe the summons, and there being no valid process 
served on the defendant the entry of judgment was 
irregular, and all plaintiff’s proceedings must be set 
aside. 

John H. White, for defendant and the motion. 

John G. Boyd, opposed. 

————_+- o—_—_—_—- 

The Philadelphia Press denies the report that Mr. 

Aubrey H. Smith, United States attorney for the east- 


ern district of Pennsylvania, contemplates oe 
and that he is to be displaced. 
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WHAT ARE FALSE PRETENSES AND TOKENS. 

My attention having recently been called to a case 
where property had been obtained by means of false 
pretenses and tokens, in which great difficulty had 
been experienced in obtaining the warrant from the 
committing magistrate, he having expressed doubts as 
to what acts were within the purview of the statute of 
1830. Therefore, I examined the subject with consid- 
erable care, and herewith present, in a condensed form, 
the results of such examination, with the sincere desire 
that it will have an influence in refreshing the memory 
of some committing magistrates; that it will be of 
some little service to the profession, and general bene- 
fit to those who may suffer because of the numerous 
crimes committed by means of deceit in some form or 
other. 

The English law has been cited down to the present 
day, it being recognized authority, since our law has 
its foundation in the 30th George II. Barnes v. R., 
28 Leg. Int. 124. 

Only New York authorities (in this country) have 
been examined; but the law in all the States having 
the same foundation, is much the same. 

Before citing my authorities I will state: First. That, 
at common law, prior to the 33 Hen. VIII, only those 
frauds were punishable against which the people could 
not protect themselves by a due exercise of common 
prudence and of ordinary care. And, it was further 
held, that the people could protect themselves by com- 
mon prudence and ordinary care against all frauds 
except such as affected the community at large, and 
were practiced by means of ‘aconspiracy,’’ “false 
weights,’ ‘‘false measures’’ and ‘false tokens”’ (or 
counterfeit documents) of a public character. (3 
Chitty’s C. L. 995, Ed. of 1816.) This narrow restriction 
left the people exposed to many grievous frauds, and 
the 33 Hen. VIII was the first statute enacted to 
remedy the evil. From that time (1541) to the present 
statutes have been enacted for the protection of the 
people, and now it may be said that complete protec- 
tion is afforded. Second. At the present time, the law, 
both here (especially in New York) and in England, 
appears, beyond doubt, to be as follows: 

1. No distinction is made between the fraud which 
affects the community and the fraud which affects only 
an individual. 

2. The fraud may be against an individual or against 
a corporate body. 

8. The fraud may be practiced by means of any thing, 
whether it be of a public or private nature. It may 
be accomplished by false writings, false documents, 
counterfeit papers or letters, false tokens, false pre- 
tenses, or false representations of any description. 
But by whatever false or deceitful means the fraud is 
practiced, such false or deceitful means must be that 
which induced or operated in parts to produce confi- 
dence. The false or deceitful means used must relate 
to or concern an existing fact,and not relate to or 
concern something to, or likely to happen, that is, it 
must not be promissory in its character; and 

4. The false or deceitful means used to perpetrate 
the fraud, to be within the statutes need not be of such 
acharacter that an exercise of common prudence and 
ordinary care could not have guarded against. It is 
enough if the means employed accomplished the object 
for which they were intended. 

Having stated the law, as it now appears to be, I con- 
clude with a condensed citation of not only the 
authorities which support the law of to-day, but 
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which, I trust, in a measure illustrates its past condi- | People v. Conger, 1 Wheel. C. R. 448 (1819), pp. 456, 
tion and the various changes made, from time to time, | 461, 462. This case was decided in favor of the prisoner, 


to meet the requirements of the times down to date. 

To commence with, the English authorities are taken 
and brought down to date: 

1541. 33 Hen. VIII, ch. 1 (Statute of the Realm, vol. 
8, p. 827), was the first statute, and under which the 
case of Queen v. Jones, 1 Salk. 379 (1704), was decided 
not within the statute, because no false token was used ; 
and in Queen v. Mackarty, 2 Lord Kaym. 1179; 6 Mod. 302 
(1705), was decided within the statute, there being a 
conspiracy; and in King v. Gover, Sayer, 206 (1755). 
Held within the statute, there being a false commis- 
sion to buy. 

Under Statute of 30 George II, ch. 24, § 1 (1757). 
(Statute at Large, vol. 22, p. 114.) See cases of Rez v. 
Wheatly, 2 Burr. 1125 (1761). Lord Mansfield, p. 1127. 
line 11 from bottom. Rex v. Bower, Cowper, 323 (1775), 
Lord Mansfield, p. 324. 

Under Statute of 52 George III, ch. 64, § 1 (1812). 
(Statute at Large, vol. 52, p. 333. Under Statute of 7th 
and 8th George IV, ch. 29,§ 53. Statute at Large, vol. 
67, p. 183.) (1827.) 

Under this statute it was first held that no false 
token was necessary and that there need be no care 
or caution exercised, and that all that was necessary 
was to have the pretenses, etc., relied upon, etc. 

See cases of Kingv. Ady, 7 Car. & P. 140 (1835); King 
v. Crossley, 2 Moo. & R. 17 (Q. B.) (1837); King v. Wick- 
ham, 10 Ad. & Ell. 34-37 (1839); Queen v. Woolsey, 4 
Cox’s C. C. 193 (1850); Queen v. West, 8 id. 12 (1858); 
Queen v. Ragg, 1 Bell’s C. C. 214 (Q. B.) (1860.) 

Under Statute of 24th and 25th Vic., ch. 96, § 88. 
(Statute at Large, vol. 101, p. 360) (1861). See Broom’s 
Common Law, 4th ed., p. 965 (1864) ; 2 Russell’s C. L., 4th 
Eng. ed., p. 621 (1865), line 12 to 18 bottom; p. 662, line 
10 to 13; 4 Broom’s Com. 308 (1869); Queen v. Ardley, 12 
Cox’s C. C. 28 (1871), pp. 25 to 28. 

The following authorities are given separate, for they 
relate to a particular class; there are no American 
authorities which specially present this class of frauds. 
The extract from the first case illustrates the point. 
Queen v. Adamson, 2 Moo. C. C. (1843): “If the jury 
were satisfied that the victim parted with his money 
on the pretenses * * * and that the preparation of 
the partnership deed and the execution of it was a 
part of the prisoner’s scheme to effect the fraud, the 
prisoner might properly be convicted.”’ (Recorder of 
London.) The prisoner was convicted. The recorder 
suspended sentence that “‘the judges’’ might pass 
upon it. And at the “Hilary term” ‘‘the judges” 
held “that the conviction was right;”’ p. 288. This 
case was approved and followed in Queen v. Kendrick, 
5 Q. B. 49, page 64, line 12 (1843); Queen v. Abbott, 1 
Den. C. C. 273 (1847); Queen v. Burgen, 1 Deard. 11 (Q. 
B.) (1854); Queen v. Martin, 36 L. J. M. C. 20 (Q. B.) 
(1867); and 4 Broom’s Com. 380, line 18 (1869). 

The law in the United States, and, more especially, in 
the State of New York, up to 1813, was that of England 
under 30 Geo, III, ch. 24, § 1 (1757). See case of People 
v. Haynes, 14 Wend. 546. The case of People v. Hale, 
1 Wheel. C. R. 174-9, will reward perusal, showing the 
foundation to a certain extent. The cases of People v. 
Babcock, 7 Johns. 201 (1810); People v. Miller, 14 id. 371 
(1817); People v. Lambert, 9 Cow. 577 (1827); People v. 
Stone, 9 Wend. 180 (1832); do not, on the whole, seem to 
be directly pertinent in showing the law. 

Under the Revised Laws of 1813, p. 410, § 13, see cases 
of People v. Johnson, 12 Johns. 292 (1815), p. 293, line 13; 





for it appeared that the property was obtained on 
“false promises,”’ and not on statement as to credit, 
p. 468. People v. Dalton, 2 Wheel. C. R. 161 (1823), 
pp. 178 to 180. 

Under Revised Statutes, 1830 (part 4, tit. 3, art. 4, ch. 
1, § 53, 2 R. S. 697, ed. of 1863), see cases of People v. 
Haynes, 14 Wend. 546 (1834), reversing 11 Weni. 557; 
Chancellor Walworth, p. 557, linc 44 (see p. 560); 
People v. Kendall, 25 Wend. 399 (1841), approving 14 
Wend. 546, p. 401, line 9; People v. Williams, 4 Hill, 9 
(1842). The pretenses in this case were promissory and 
not of an existing fact, therefore without the statute. 
People v. Crissie & Harvey, 4 Denio, 525 (1847); Peo- 
ple v. Stetson, 4 Barb. 151 (1848). Peculiar case of an 
attempt to bribe an officer; an exceptional case; p. 158, 
line 15; People v. Tompkins, 1 Park. C. R. 224 (1851), p. 
238, line 15; People v. Ranney, 22 N. Y. 413 (1860), p. 416, 
line 7, p. 417, line 19. This case was for pretenses, 
promissory in nature and without the statute; p. 417, 
line 30. People v. Sully, 5 Park. C. R. 142 (1860), p. 
165, line 26; People v. Thomas, 34 N. Y. 351 (1866). 
This case was of personating an officer. All the pre- 
tenses were admitted, and the case, as under the stat- 
ute, was not fully discussed. 2 Wharton’s C. L., 
6th ed., § 2128, line 18 (1868); 2 Bishop’s C. L., 4th 
ed., § 440 (1868); People v. Smith, 47 N. Y. 303 (1872), 
p. 304, lines 3 to 12, p. 306, line 7, bottom, p. 307, lines 
6 to 11, and p. 307, line 19. 


SUNDRY POINTS. 


1. As to what rule may be applied to determine 
what are or are not false pretenses, it is suggested in 2 
Russell on Crimes (8th Am. ed.), 1857: “That if by 
ocular inspection the falsity of the defendant’s state- 
ment be discoverable, it is amere false assertion and 
not a false pretense. But if the article to all appear- 
ances be such as it is alleged to be, and it requires some- 
thing to be done to it, either by the application of tests 
or otherwise, to ascertain whether it be what it is 
alleged to be, it is a false pretense, p. 289, line 7, bottom. 

2. It is for the jury to say what effect the pretenses 
had upon the mind of the victim. People v. Conger, 
1 Wheel. C. R. 448 (1819), p. 461, line 14; p. 465, line 2; 
People v. Skiff, 2 Park. C. R. 139 (1853), p. 147, line 13; 
People v. Sully, 5 Park. C. R. 142 (1860), p. 166, line 27; 
People v. Thomas, 37 N. Y. 351 (1866), p. 352, line 3, 
bottom. 

8. The falsity of the pretenses shows the intent. 
People v. Herrick, 13 Wend. 87 (1834), p. 91, line 12. 

4. A token seems to be any thing which affords more 
credit than a bare assertion. People v. Gates, 13 Wend. 
811 (1835), p. 319, line 19, bottom; p. 320, line 20. 

5. Obtaining property by false pretenses not a felony. 
Fassett v. Smith, 23 N. Y. 352 (1861), p. 256; People v. 
Park, 41 N. Y. 21 (1869), p. 24, line 13, bottom. 

6. Indictment.—1st. Fortin of. People v. Cook, 6 
Park. C. R. 31 (1864). 2d. It is sufficient to state, ne- 
gate and prove one false pretense. People v. Cook, 6 
Park. C. R. 31 (1864); People v. Thomas, 34 N. Y. 351 
(1866). Cuas H. Hopass. 
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Jones being asked what Burke meant when he spoke 
of the “cheap defense of nations,” suggested that per- 
haps that statesman had an idea that acountry could 
get lawyers to defend her for nothing. Glory. 








COURT OF APPEALS ABSTRACT. 
COMMON CARRIER. 


1. In a contract for the transportation of freight by a 
common carrier over his route, when he contracts for 
its delivery to another carrier, to be forwarded over 
connecting lines to its ultimate destination, the fact 
that the price is fixed by the contract for the entire 
carriage, does not make the contract a through con- 
tract, so as to entitle the succeeding carriers to the 
benefit of exceptions from liability contained in the 
contracts. tna Ins. Co. v. Wheeler et al. Opinion 

“by Grover, J. 

2. Where two common carriers, operating connecting 
lines, make an agreement for the carriage of freight 
over both routes at an agreed price, to be divided 
between them, and at the point of connection they 
have a warehouse, used in common for the transfer of 
freight, from one line to the other, the expenses of 
handling being paid in common, a delivery of freight 
at the warehouse by one carrier, destined to pass over 
the line of the other, with notice of its arrival and 
ultimate destination to the other, places it in his pos- 
session, and imposes upon him the duties and liabili- 
ties of a common carrier in reference thereto. Ib. 

FRAUD — AFFIRMANCE— MEASURE OF DAMAGES. 


Defendant induced plaintiff, by false representations, 
as to the amount of business done by him, and the 
profits realized, to purchase the fixtures, furniture and 
good will of a store. Defendant took a lease of the 
premises for a portion of the purchase-money; plain- 
tiff gave his note, payable in two years, secured by a 
mortgage upon the property purchased; at the end of 
a year plaintiff discovered the business to be a losing 
one, and, being unable to pay the rent due, agreed in 
eight days time to sell out, and, on failure, the note and 
mortgage should be considered due, and defendant 
could take possession of the mortgaged property, sell 
it and pay the balance due on the purchase and the note. 
Plaintiff failed to sell; defendant took the property 
and sold it for just enough to pay the amount of plain- 
tiff’s indebtedness. In an action by plaintiff for fraud: 
Held, that the subsequent acts, in affirmance of the con- 
tract, were no defense, and the proper measure of dam- 
ages was the difference in value between the property 
and business as it was and as it would have been 
if as represented. Ketcham v. Troxell. Opinion by 
Grover, J. 


INSURANCE AGENTS — COMMISSIONS. 


Plaintiff engaged to act as soliciting agent of defend- 
ant, under a contract, that while he acted as such 
agent, he was to receive upon all policies solicited and 
secured by him, upon the amount of annual premiums 
due and payable in each year, after the first year of 
their continuance, a commission of five per cent. In 
case he died while acting as such agent, defendant 
agreed to pay to his wife if she survived him the com- 
missions accruing thereafter, to which he would have 
been entitled had he lived and continued toact. It 
was provided that either party might cancel the con- 
tract upon three month’s notice of such intent, and if 
defendant canceled it, it should pay plaintiff or his 
wife the commissions as aforesaid, provided he per- 
formed the necessary service in procuring payment of 
the premiums. After two years, the agreement was 
rescinded by mutual consent, and the agency termin- 


ated. Plaintiff claimed to recover his commissions on 
solicited 


premiums thereafter received upon policies 
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and secured by him: Held, that under the contract a 
commission upon the premiumg, accruing upon the 
Policies secured by plaintiff, during each year of the 
continuance of the agency, was a full compensation 
for the year’s service, save where defendant canceled 
the contract as provided, and plaintiff, having volun- 


*tarily given up the right to perform future services and 


receive compensation therefor, had no right to greater 
compensation for past services and could not recover. 
Shaw v. Home Life Ins. Co. Opinion by Grovet, J. 


LANDLORD AND TENANT — LIEN — PLEADING. 


1. In an action where the complaint set forth a lease 
of certain hotel property in Omaha, which lease con- 
tained the following clause, etc., a lien to be given by the 
said lessees to said lessors to secure the payment thereof 
(4. e., the rent) on all the furniture that shall be placed in 
said hotel by said lessees. It also alleged the taking pos- 
session by the lessees, and their placing in the hotel a 
large amount of furniture and their subsequent aban- 
donment of it, they being utterly insolvent; it then 
alleged the taking possession of the furniture by 
defendant, that they sold the same and couverted the 
proceeds, leaving a large amount of rent unpaid, in 
fraud of plaintiff’s rights, who claimed as assignee of 
the lessor, and who was thus prevented from enforcing 
his lien thereon. The complaint further alleged that 
defendant possessed the avails of the sale of said fur- 
niture, which justly belonged to plaintiff, by virtue of 
the alleged lien, and wrongfully without the same 
from plaintiff, to his great damage, etc. On demurrer, 
held (Allen, Folger and Rapallo, JJ., concurring), that 
whether plaintiff ’s right was based upon a legal title to 
the property, or upon an equity entitling him, as 
against defendant, to the avails thereof, was immaterial. 
The clause in the lease did not create a lien, but was 
a covenant to do so, and one of which a court of equity 
would decree a specific performance. If the property 
had remained unchanged in defendant’s possession, 
plaintiff could have followed it in equity, and, as these 
remedies are lost by defendant’s wrongful act, plaintiff 
could acquire claim and have a lien upon the avails, in 
place of the property itself, and, therefore, the com- 
plaint contained a sufficient cause of action. Hale v. 
Omaha National Bank. Opinion by Allen, J. 

2. A general demurrer, interposed to a complaint 
containing two counts, if in either count a sufficient 
cause of action is alleged, will be overruled. If the 
allegations of the complaint are not definite and cer- 
tain the remedy is not by demurrer, but by application, 
under § 160 of the Code, that they be made so. The 
relief demanded in the complaint does not neces- 
sarily characterize the action or limit the plaintiff as to 
the remedy he may have, and the fact that after the 
allegation of the facts relied on, plaintiff has de- 
manded judgment for a sum of money by way of 
damages, does not preclude the recovery of the same 
amount by way of equitable relief, if the facts entitle 
the plaintiff to such relief. Ib. 


MASTER AND SERVANT. 

Action to recover damages for injuries received 
while in defendant’s service. Defendant employed a 
competent and skillful agent, whose duty it was to 
employ men for a particular department of its service. 
One W. was hired by the agent as foreman, who was 
competent ‘when first employed, but subsequently 
acquired habits of intoxication, which rendered him at 
times incompetent. This was known both to plaintiff 
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and the agent. Evidence was given, however, tending 
to show that the agent, upon complaint of plaintiff, 
stated to him, that if W. did not do better he would 
have to discharge him. W., while intoxicated, directed 
two incompetent and unskillful men to erect a scaffold, 
upon which plaintiff was directed to work. Defendant 
had furnished proper materials to build the scaffold, 
but from the unskillfulness and incomypetency of the 
men who built it, it was so defective that it fell while 
plaintiff was upon it and he wasinjured. The defect 
was mainly in using improper and insufficient mate- 
rials. Held (Allen, J., dissenting), 1st. That defendant 
was chargeable with the negligence of its agent in 
retaining W. in its employ after he had knowledge of 
his incompetency. 2d. Whether the fact that plaintiff 
remained in defendant’s employ with knowledge of 
W.’s incompetency, was contributory negligence upon 
his part, was a question of fact forthe jury. It was 
competent to prove, by the agent’s declarations to 
plaintiff, knowledge upon the part of the former of W.’s 
incompetency. This court is not authorized to review 
the judgment and reverse it for an alleged error, which 
ddes not appear upon the record, and is only shown by 
expressions in the opinion of the court below. The 
master’s duty to the servant and the implied contract 
between them is to the effect, that the master shall 
furnish proper, perfect and adequate machinery or 
other materials and appliances necessary for the pro- 
posed work, and also, shall employ skillful and compe- 
tent fellow-servants, or shall use due and reasonable 
care to that end. This duty or contract is to be affir- 
matively or positively fulfilled and performed. It is 
_ not enough that the master selects one or more general 
agents of approved skill and fitness, and coufers upon 
them the power of selecting, purchasing or hiring. If 
the general agent carelessly places beside a servant 
another, unskilled and incompetent, and damage 
results to the servant in consequence, the master is 
liable, and this is so whether the incompetency or want 
of skill of the fellow-servant existed when he was 
hired or has come upon him since, and he has been con- 
tinued in service, with notice or knowledge, or the 
means of knowledge, upon the part of the master, of 
the defect. Itis the duty of the master to his servant 
to discharge from his service, upon notice thereof, any 
other servant who, from any cause, has ceased to be 
competent and skillful. (Wright v. N. Y.C. R.R. Co., 
25 N. Y. 562, limited and explained.) 

Where the servant has full and equal knowledge with 
the master that the machinery or materials employed 
are defective, or of the incompetency of the fellow ser- 
vant, and he remains in the service, this may consti- 
tute contributory negligence ; but, if it appears that the 
master had promised to amend the defect, or other like 
inducement had been held out to the servant to remain, 
the mere fact of his continuing in the service does not 
of itself, as matter of law, exonerate the master from 
liability, but the question of contributory negligence 
is one for the jury. (Allen, J., dissenting.) Lanning 
v.N. ¥. C. R. R. Opinion by Foiger, J. 


PARTNERSHIP. 


8S. M. & P. advertised themselves as copartners 
under the firm name of J. E. 8. & Co. 8S. in fact 
owned the entire interest in the property nominally 
belonging to the firm and in the profits of the business, 
S. failed and went into bankruptcy. In a contest be- 
tween attaching creditors of the firm and the assiguees 
in bankruptoy : 
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Held, that while, as matter of law, M. & P., having 
none of the rights of partners, could transmit none to 
creditors, and the property being the individual prop- 
erty of S., passed to his assignees, yet that inasmuch as 
the creditors of the firm, who dealt with it in ignor- 
ance of the real state of facts, had a right to rely and 
were presumed to have relied not only upon the per- 
sonal responsibility of the nominal partners, but upon 
the equitable lien upon the property resulting from 
that relationship, denying that M. & P. were actual 
copartners, that the firm creditors were entitled to all 
the rights which they would have had if such had been 
the fact, and therefore to a preference in the payment 
of their debts out of the assets nominally of the firm. 
Secret arrangements between copartners, at variance 
with the apparent ones and to the injury of third per- 
sons, are against public policy and void. Kelly, Shff., 
etc. v. Scott et al. Opinion by Church, C. J. 


PROMISSORY NOTES — FRAUD — AFFIRMED. 

Action upon a promissory note mude and executed 
by F. 8S. and R., and given to one L., who made a parol 
contract with them for the sale of certain real estate, 
of which L. owned seven-eighths. The notes were 
fora portion of the purchase-money, and were exe- 
cuted and placed in the hands of B., to be delivered to 
L. when he procured and delivered a deed of the other 
one-eighth, and when he procured a release of a judg- 
ment against F., and also delivered a deed of the seven- 
eighths. Afterward L., by fraudulent representations 
that he had procured and delivered to F. the deed for 
the one-eighth, and the release, induced defendants 
S. and R. to receive the deed of the seven-eighths and 
to direct B. to deliver the notes. One of these was 
transferred to the plaintiff with knowledge of the facts, 
and is the note in suit. Upon delivery of the deed 
defendants entered into possession of the land and 
retained it, aud after discovery of the fraud cut timber 
thereon. ; 

Held, that by retaining the land, after discovery of 
the fraud, defendants affirmed the contract and made 
the notes valid obligations. Linsley v. Ferguson et al. 
Opinion by Grover, J. 


TRUST — CONDITION. 

A trust deed contained a condition attached toa 
power of sale, that the trustee shall only sell by and 
with the consent of the grantor, to be manifested by 
his uniting in the conveyance. 

Held, that the condition is an essential one and can- 
not be dispensed with. If no provision is made for the 
execution of the power, in case the grantor dies, such 
death extinguishes it. Kissam, Trustee, etc. v. Dierkes 
etal. Opinion by Rapallo, J. 


USURY — CORPORATION. 


Action to recover for the conversion of a quantity of 
tobacco, the warehouse receipts for which had been 
pledged with defendant, as security for loans made to 
one O., by defendant, which, it is cla'med, were usur- 
ious. The complaint alleged a series of loans and 
advances, and of renewals of the notes given therefor, 
and that, at the time of each loan and renewal, a 
charge of one per cent upon the amount of the debt 
was made, in addition to lawful interest, and that 
thereafter defendant (the lender) claimed a balance 
due it on all the previous transactions, and that it 
granted a renewal of the loan on the borrower giv- 
ing his note for the amount claimed: Held, on demur- 
rer, that this was a sufficient allegation of a usurious 
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agreement, that the word “‘charge,’’ in the association 
in which it is found in the complaint, implied not only 
ademan¢ made, but an obligation imposed and taken. 

Defendant was authorized, by its charter, to receive 
and take the management, charge or custody of real 
and personal estate, or choses in action, and to make 
advances thereon, on such terms and commissions, 
and at such rates of interest, not exceeding seven per 
cent, as may be established by the directors. (Chap. 
378, Laws of 1867.) The complaint alleged a charge by 
it of one percent over and above lawful interest, upon 
loans and advances made ostensibly as commissions, 
but which was merely a device to evade the prohibi- 
tions of the charter and the usury law: Held, a fair 
issue of fact for the jury was presented as to whether 
the one per cent was a bona fide commission or a com- 
pensation for the use of the money. It was not an 
issue of law which could be joined in by demurrer. 
The provisions of chapter 172, Laws of i850, do not 
apply to a case where a corporation succeeds to the 
rights of a party who might avail himself of the pro- 
visions of the usury law, and in such a case, a corpora- 
tion is not prohibited from demanding and recovering 
the property pledged. The Merchants’ Exchange Nat. 
Bk. of N. Y. v. The Commercial Warehouse Co. of N. 
Y. Opinion by Folger, J. 





COURT OF APPEALS DECISIONS. 


Fesruary 25.—Judgments affirmed with costs: 
Wheeler v. Houston, Houston v. Wheeler, Jaeger v. 
Kolly, Roberts v. Berdell.—Judgments affirmed: 
Watson v. People, etc., Miller v. The People, ete.—— 
Judgments reversed and new trial granted, costs to 
abide event: Hogan v. City of Brooklyn, Knowlton v. 
Fitch.— Judgment of supreme court and order of 
county judge reversed and proceedings dismissed: The 
People ex rel. Irwin v. Sawyer. —— Order granting new 
trial reversed and judgment at special term affirmed 
with costs: Meehan v. Forrester. —— Appeal from 
order dismissed, with costs: Roberts v. Berdell.— 
Motion granted, and cause remanded from commission 
of appeals into this court: Hubbell v. Moulson. 


od 
GENERAL TERM ABSTRACT. 


SUPKEME COURT — THIRD DEPARTMENT. 


SEPTEMBER TERM, 1872. 
CONTRACT. 


Action against the trustees of a school district for 
breach of a contract to hire plaintiff asateacher. It 
appeared that one of the three trustees, after consult- 
ing with the other two, separately agreed with the 
plaintiff to hire her as such teacher; that afterward 
there was a meeting of the trustees, at which it was 
resolved to call a district meeting to vote upon the 
subject, but it was not proved that there was any 
agreement to abide the event of such vote. It did not 
appear that the persons composing the district meet- 
ing were legal voters, but it did appear that some were 
not. The vote at the meeting was in favor of hiring 
the plaintiff. No assent was afterward given by the 
trustees to the action of the meei'ng, but a majority 
of the trustees dissented from any act of hiring the 
plaintiff by the trustee who had made the agreement 
with her. Plaintiff was nonsuited. . 





Held by the general term that the original agree- 
ment made, by one trustee was illegal, because it was 
not the act of the board, there having been no meet- 
ing of the whole board, and no meeting of two with 
notice to the third; and there having begn no ratifica- 
tion by the board of that agreement, or of the action 
of the district meeting, no legal contract was shown. 
Judgment affirmed with costs. Bacler v. Snyder and 
others, district school trustees. Opinion by Potter, J. 

CONVERSION. 

Action against a constable and others for taking and 
disposing of plaintiff’s hay. It appeared that the hay 
was in plaintiff’s barn, and that defendant levied upon 
it and afterward sold it; but it was never removed, 
nor taken possession of by defendant or the purchaser, 
nor was there any assumption of ownership, except in 
theory, by the levy and sale. After the levy plaintiff 
placed other hay upon that levied upon, and at the 
time of the sale the whole was mingled together. It 
was not then measured or weighed out, and had not 
been. The plaintiff, in the court of a justice of the 
peace, had judgment for the full value of the hay, 
which was affirmed by the county court. 

Held by the general term that the sale was void, 
because the property sold could not be distinguished. 
Stevens v. Eno, 10 Barb. 95. That the plaintiff therefore 
lost neither dominion nor possession; that the facts 
did not show a sufficient assumption of ownership to 
amount to a conversion, and that plaintiff was there- 
fore entitled only to nominal damages for the trespass. 
Judgment reversed with costs. Barnhart v. Conner 
and others. Opinion by Potter, J. 

costs. 

Motion costs.—The unsuccessful party upon a motion 
can only be required to pay $10 costs in the aggregate, 
though there are several successful parties appearing 
by different attorneys. He cannot be induced to pay 
$10 to each party who might obtain a separate bill of 
costs in the action. Per Parker and Daniels, JJ. 
Potter, J., dissenting. Town of Middletown v. Ron- 
dout & Oswego R. R. 

COUNTY TREASURER. 

Action to recover from the late county treasurer of 
Delaware county a balance of money remaining in his 
hands. It was proved that permission had been given 
by the comptroller of the State to defendant to retain 
in his hands $390.61, for his commissions upon taxes 
paid to the State, without prejudice to demand the 
same if the legislature should not allow it as fees. 
Subtracting this sum, the balance did not amount to 
the sum of $500 per year for the number of years 
defendant had been county treasurer. The supervisors 
had never fixed the county treasurer’s salary, and 
defendant claimed money in lieu thereof. It was not 
proved but what the commissions amounted to that 
sum. At the trial plaintiffs were nonsuited and 
exceptions ordered to be heard in the first instance at 
the general term: 

Held by the general term, that defendant’s salary 
not having been fixed by the supervisors, he was enti- 
tled to $500 per year under chap. 189, laws of 1846; that 
as to the sum of $390.61, if defendant had improperly 
retained it he was liable to the State, but not to 
the plaintiffs. Judgment of nonsuit. Supervisors of 
Delaware v. Foote. Opinion by Potter, J. Parker 
and Daniels, JJ., concurring. . 

Eviprrce. See Nuisance. 
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FIRE INSURANCE. 


1. Appeal from a judgment entered upon a decision 
of the court. One Marilla Kirk, as testamentary trustee, 
held a certain grist-mill for the heirs of one Andrew 
Kirk, deceased. September 19, 1869, defendant issued to 
said Marilla a policy to insure “the heirs and represen- 
tatives of Andrew Kirk, deceased,” against loss by fire 
on the grist-mill for one year. February, 1870, “‘ said 
Marilla, as such trustee, conveyed the grist-mill to one 
Arnold for $1,000 in cash, and a mortgage given back 
for $7,000. July 31, 1870, the mill was burned, which 
was a loss to the heirs of Andrew Kirk of over $4,000. 
June, 1871, Marilla Kirk resigned as such trustee, and 
plaintiff was appointed in her place. 

2. The policy contained the following: “‘ If the prop- 
erty be sold or transferred, or any change take place in 
the title or possession, whether by legal process or 
judicial decree or voluntary transfer or conveyance, 
etc., then and in every such case this policy shall be 
void;’”’ and also ‘“‘when property has been sold and 
delivered, or otherwise disposed of, so that all interest 
or liability on the part of the assured herein named 
has ceased, this insurance on such property shall cease 

“and determine.” Plaintiff had a decision and judg- 
ment, and defendant appealed. 

Held by the general term, that the plaintiff was the 
proper party in interest to bring the action — and that 
the substitution of a new trustee did not change the 
title to the property so as to affect the action. 

Held also, that the property was not sold or trans- 
ferred within the meaning of the policy unless the 
insured parted with all insurable interest thereto. 
Dwarris’ Am. ed. 177, 178; Gordon v. Mass. Fire Ins. 
Co., 2 Pick. 249; Springfield F. and M. Ins. Co. v. Allen, 
43 N. Y. 395; Powells v. Cunis,11 Mees. & Wels. 13; 
1 Phil. on Ins., §§ 90, 91; Hitchcock v. M. W. Ins. Co., 
26 N. Y. 69; Kitts v. Massasoit Ins. Co.,56 Barb. 177; 
Van Dusen v. Charter Oak and M. Ins. Co., 1 Rob. 55; 
Lappin v. Charter Oak Ins. Co., 58 Barb. 325, is not 
opposed. See also Cyrus v. Hartford Ins. Co., 17 
Iowa, 179; id., 185, 198; 2 Kent’s Com. 555; 2 Inst. 
317; Broom’s Maxims, p. 249. The clause did not 
operate as a forfeiture. Judgment affirmed. Savage, 
trustee, v. Howard Ins. Co. Opinion by Potter, J. 
Parker & Daniels, JJ., concurring. 


INJUNCTION. 


Appeals from two orders. Action brought by plain- 
tiff in behalf of itself and all other stockholders of 
defendant R. R. Co, to restrain defendant R. R. Co 
from entering into a contract with the defendants, B. 
& S., as follows: B. & S. build the uncompleted portion 
of defendant R. R. and to receive the income or earn- 
ings of said R. R. for ten years, in compensation. 
Plaintiff obtained from the county judge of Ulster 
county a temporary injunction and an order to show 
cause why injunction should not be continued. Upon 
motion of the R. R. Co., and after hearing all parties, 
this order was set aside at special term, with $10 costs 
to R. R. Co., and like costs to B. & S., upon the ground 
“that the county judge had no power or jurisdiction 
to make the order granted by him.”’ This is the first 
order appealed from. 

Plaintiff afterward moved, at special term, upon 
additional papers, for a like injunction, which motion 
was denied, the court holding the following: that the 
R. R. Co. had no power to lease its road to individu- 
als, to be operated by them without the supervision or 
control of the company; that the contract entered 
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into was such lease; but the action could not be brought 
in the name of the town. It should be brought by the 
supervisor. This was the second order appealed from. 

Held, by the general term, that the county judge had 
no power to make an order to show cause. Parmenter 
v. Roth, 9 Abb. N. 8S. 392; Rodgers v. McElhone, 20 
How. 441; Merritt v. Slocum, 3 id. 309, and that part 
of his order was void. The rest of the order was void, 
because in contravention of rule 94; but if not it had 
expired after ten days. Harold v. Heffernan, 42 How. 
242. It was also ineffectual because granted upon affi- 
davits verified only upon information and belief. 
Campbell v. Morrison, 7 Paige, 157,160; Bank of Orleans 
v. Skinner, 9 id. 305; Jewett v. Allen, 3 How. 129; Wil- 
liams v. Lockwood, Clarke, 172; Hoffman v. Living- 
ston, 1 J. C. R. 211; 18 How. 158, 186; Roberts v. Ander- 
son, 2 J. C. R. 202. The first order was therefore 
right. 

That the additional papers issued in the second 
motion did not strengthen the case, and that the con- 
tract was one which the R. R. Co. had power to make. 
Orders affirmed, with $10 costs in each. Opinion by 


Potter, J.; Daniels, J., concurring in the result; Par- 
ker, J., dissenting. Town of Middletown v. Rondout 
and Oswego R. R. et al. 


JUDGMENT. 


Action by an assignee of one Cressy, bankrupt. It 
appeared that on Dec. 12, 1865, Cressy confessed a judg- 
ment to defendants, the statement annexed to which 
was, first, for the balance of an account for money paid, 
laid out and expended by defendants, for Cressy and 
one Perry, which Cressy had assumed. Seco:dly, for 
notes loaned to Cressy by defendants and paid by them, 
and money paid by defendants for Cressy’s use, and 
interest thereon. Third, for notes loaned to Cressy 
by defendants, and which they were liable to pay. 
Annexed to the statement was an account current 
from December 1, 1864, to December 1, 1865, describ- 
ing each item and note specially. Nov. 13, 1866, Cressy 
confessed another judgment to defendants, to sucure 
the performance of an agreement, which recited that 
defendants had that day advanced to Cressy their 
notes to the amount of $8,064.85, and that they were to 
continue to advance their notes to him during the 
season to the further amouut of $12,000, and to pay 
the notes at maturity. Cressy was to use the avails 
of the notes and his own means in the purchase of logs 
and manufacture of lumber, which he was to send to 
defendants, and they to sell, and apply the proceeds, 
after deducting commission and insurance, first, to 
payment of the notes, and, secondly, to Cressy, that 
the title to such lumber, as soon as procured in the 
log, was to vest in the defendants, and they were to 
have the right to terminate the agreement. This 
statement was verified only upon information and 
beiief, but in the answer it was alleged to be true, and 
leave was asked to verify it absolutely, and upon the 
trial defendants produced an affidavit so verifying it. 
By February, 1867, defendants had advanced their 
notes to the amount of $12,000, and that not being 
sufficient to carry Cressy through the season, they 
made a parol agreement with him, by which they were 
to continue to advance their notes, and the proceeds 
of Cressy’s lumber were to be applied, first, in payment 
of these last notes, and, secondly, according to the 
agreement. September 27, 1867, Cressy turned over to 
defendants all his manufactured lumber, which, with 
that previously delivered, paid defendants’ advances 
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beyond the amount stated in the second judgment, 
and on that day defendants issued execution upon 
both judgments, and sold all Cressy’s property. Cressy 
was adjudged a bankrupt, the petition having been 
filed shortly after the execution sales, and this action 
was brought by the assignee to recover back the pay- 
ments and to compel defendants to account for the 
lumber. It was tried before a referee, who ordered 
judgment, amending the verification of the second 
judgment, and for defendants, and plaintiff appealed. 
Held by the general term, that the referee had power 
to amend the verification of the judgment, and that by 
the judgment entered on his decision the defect had 
been cured. That the court has greater power in an 
action than upon a motion, and the answer demanding 
this relief was equivalent to a bill in equity. Ingram 
v. Rollins, 33 N. Y. 418; Union Bank v. Bush, 36 
id. 631, 635; 27 id. 300. That both judgments were 
valid. They were confessed, first, to secure debts, 
against their liability to pay their notes already ad- 
vanced, which is proper. Dow v. Platner, 16 N. Y. 
563, 566; Marks v. Reynolds, 12 Abb. Pr. 403. Secondly, 
to secure the performance of an executory contract, 
which is proper. Carey v.Grant, 59 Barb. 578. Thirdly, 
to secure them upon their liability to advance their 
notes in the future up to a certain specified sum, which 
is also proper. Before the Code judgments could be 
confessed to secure future advances and future indorse- 
ments. Thescert v. King, 6 N. Y. 147; Lansing v. 
Woodworth, 1 Sand. Ch. 43, and the Code has rather 
extended the rule than limited it. This is a contingent 
liability, and an existing liability also. The statement 
of the Perry and Cressy debt was sufficient. Frost v. 
Koon, 30 N. Y. 442. The judgments were not paid. 
The rule requiring payments to be applied to the oldest 
items rests upon the presumed intention of the parties. 
Clayton’s Case, 1 Mer. 572, 608. And the parties could 
make any other arrangement, and had done so by the 
February agreement. Capenv. Alden, 5 Metc. 272. The 
bankrupt act has no operation upon the case, not even 
as regards the lumber delivered when the executions 
were issued. Section 14 of that act recognizes the 
validity of conditional contracts. The contract set 
out in the second judgment was such, and it is imma- 
terial whether defendants knew of Cressy’s insolvency 
or not. Judgmentaffirmed. Cook, assignee, v. Cressy. 
Opinion by Potter, J., Parker, J., concurring. 


NUISANCE. 


Action for damages for diversion of tolls from, and 
for destruction of, plaintiff’s bridge. Plaintiff was 
incorporated by chap. 89, laws 1805, and chap. 119, laws 
1808. Its charter was perpetual, and contained a pro- 
hibition against the erection of any other bridge within 
two miles. The Binghamton Bridge Company was 
incorporated by chap. 164, laws 1855, for the construc- 
tion of a toll bridge within two miles of plaintiff's 
bridge. Its capital stock ‘was four hundred shares, 
and defendant’s testator subscribed for and became 
the owner of sixty of those shares. Defendant’s tes- 
tator and D., owning land upon opposite sides of the 
river, about eighty rods above plaintiff's bridge, con- 
veyed it to the Binghamton Bridge Company, and a 
toll-bridge was erected upon it by defendant’s testator, 
under contract with the Binghamton Bridge Company. 
It was completed in 1856, and used as a toll-bridge 
until March, 1865; and between those dates was re- 
paired by defendant's testator under contract with 
the Binghamton Bridge Company. Defendant's tes- 





tator was a director of the Binghamton Bridge Com- 
pany until his death in 1863. In March, 1865, the 
Binghamton bridge was carried away by a freshet, 
and destroyed plaintiffs bridge in its course. March, 
1856, plaintiff brought its action against the Bingham- 
ton Bridge Company for damages, and in that action 
the United States supreme court decided that the 
Binghamton bridge was erected contrary to law, and 
was an infringement upon plaintiff’s rights. 3 Wall. 
70. And plaintiff had judgment in that suit, upon 
which execution was issued and returned unsatisfied. 

Upon the trial of this action plaintiff offered in evi- 
dence, as bearing upon the question of the diversion 
of tolls: 1. The books of the Binghamton Bridge 
Company, proved to be in the handwriting of its 
treasurer, who was dead, and to have been kept by 
him in the business of the company. 2. Plaintiff’s 
books, proved by the treasurer to have been kept by 
him, and to contain correct entries of tolls as given to 
him by the toll-gatherer, and coupled with proof by 
the toll-gatherer that he had made correct reports of 
the tolls received by him. 3. Plaintiff’s books, proved 
by its treasurer to have been received by him as the 
company’s books upon his accession to office. These 
books were all admitted against defendant's objection. 
Plaintiff had a verdict, and the exceptions were 
ordered to be heard in the first instance at the general 
term. 

Held by the general term, that the Binghamton 
bridge, being to plaintiff’s hurt, was a private nui- 
sance, under the decision of the United States supreme 
court, that one who erects a structure, innocent in 
itself, but which becomes a nuisance by its use, is 
liable if he had knowledge of the illegal use for 
which it was intended. Fish v. Dodge, 4 Den. 311; 
Pickard yv. Collins, 23 Barb. 444; Gilhooley v. Wash- 
ington, 4 Comst. 217. Therefore, although the erec- 
tion of the bridge was lawful as the right of the ripa- 
rian proprietors, defendant’s testator, having knowl- 
edge of the illegal use for which it was intended, was 
liable for its erection. And the employee is just as 
liable as the employer. 1 Chitty’s Pl. 83, 84; Thompson 
v. Gibson, 7 Mees. & W. 456. As to the continuance, 
there was proof that defendant’s testator had kept the 
bridge in repair, and it is the general rule, to which 
there is but one exception. Blunt v. Aiken, 15 W. R. 
522; Hance v. Cowing, 1 Lans. 285, that the creator of 
a nuisance is liable for its continuance. Thompson v. 
Gibson, 7 Mees. & W. 456; Fish v. Dodge, 4 Den. 317. 
Thereupon defendants were liable for the loss occa- 
sioned to plaintiff by the Binghamton bridge. 

As to the books, those of the first class were admissi- 
ble under the rule that entries made in the usual course 
of business by one who had no interest to falsify 
should be received in evidence after his death. Price 
vy. Earl of Torring‘on, 1 Salk. 285; Union Bank v. Knapp» 
3 Pick. 106; 1 Stark. Ev. (5th Am. ed.) 298-302; Cow. 
& Hill’s Notes, pp. 674-676, note 489; Nicholas v. Webb» 
8 Wheat. 326; Halliday v. Martine , 20 Johns. 168; Halli- 
day v. Littlepage, 2 Munf. 316; Nichols v. Goldsmith, 7 
W. R. 160; Briggs v. Low, 5 Gill. & J. 184; Farmers and 
Mechanics’ Bank v. Boraef, 1 Rawle, 152; Welsh v. Bar- 
rett, 15 Mass. 380; Leland v. Cameron, 31 N. Y. 115, 121. 
The books of the second class were admissible because 
proved by the treasurer who kept them. Union Bank 
vy. Knapp, 3 Pick. 106; Cooper v. Marsden, 1 Esp. 1. 
But the books of the third class were inadmissible for 
want of the propper preliminary proof. Highland Turn- 
pike Co. v. McKean, 10 J. R. 154; Martin v. Surley, 2 
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Har. & Johns. 248. Their admission was error. New 
trial ordered; costs to abide event. Chenango Bridge 
Co. v. Fred. Lewis et al., ex’rs. Opinion by Potter, J., 
Parker, J., concurring inthe result. Miller, P. J., dis- 


senting. 
a PARTIES. See Fire Insurance. 


PAYMENTS, APPLICATION OF. See Judgment. 
SCHOOL TRUSTEES, POWERS OF. See Contract. 
STATUTES. 

1805, CHAP. 89. 
1808, cHaP. 119. } See Insurance. 
1846, cHAP. 189. See County Treasurer. 
BANKRUPT AcT. See Judgment. 
WILLS. 

Under 2 R. 8. 66, § 52, ‘whenever any estate, real or 
personal, shall be devised or bequeathed to a child or 
other descendant of the testator, and such legatee or 
devisee shall die during the life-time of the testator, 
leaving a child or other descendant who shall survive 
such testator, such devise or legacy shall not lapse, but 
the property so devised or bequeathed shall vest in the 
surviving child or descendant of the legatee or devisee, 
as if such legatee or devisee had survived the testator 
and had died intestate.’’ The children or descendants 
of the deceased legatee take directly as purchasers, 
and not by descent from the deceased legatee — the 
words, ‘‘as if such legatee or devisee had survived 
the testator and died intestate,’’ determine the pro- 
portions in which such children or descendants take, 
but give no estate to the deceased legatee. This sec- 
tion was taken by the revisers from the statutes of 
Massachusetts and Virginia. Revisers’ Reports, vol. 
8, chap. 6, p. 19,§60. And the Massachusetts statute 
has received a like construction. Fisher v. Hill, 7 
Mass. 86; Paine v. Prentis, 5 Metco. 399. The different 
construction of the English statute. 1 Vict., ch. 26, 
§ 38; 1 Jar. on Wills, 314; 2 id. 729, depends upon its 
different phraseology. See Dash v. Van Buren, 30 
N. ¥. 419. Accordingly, where a legacy was given to 
M. R., who died in the life-time of the testator, leav- 
ing two children, E. R. and J. R., it was held by the 
general term that the legacy vested in E. R. and J. R., 
and that M. R’s administrators had no title or claim 
to it. Rodgers et al.v. Rodgers etal. Opinion by 
Potter, J., Parker, J., concurring. Daniels, J., dis- 


senting. 
—— > 


SUPREME COURT DECISIONS. 
SECOND DEPARTMENT, FEBRUARY TERM. 

John W. Martin v. Charles A. Silliman et al.— Judg- 
ment and order denying new trial affirmed, with costs. 
Opinion by Justice Gilbert.—— Joseph A. Pesant v. 
John Garcia, impleaded — Judgment reversed, and new 
trial granted, costs to abide event. Opinion by 
Justice Barnard. —— Alfred E. Hurton v. John E. 
Howell. —Order affirmed, with $10 costs. —— Anna 
Ottendorfer v. Carl Schneider— Order affirmed, with 
$10 costs. —— Theodore B. Gates v. Goodrich — Order 
affirmed, with $10 costs. —— James Halstead v. Eliza- 
beth Halstead — Order affirmed, without costs. —— 
William H. Hayes v. Maria H. Thomae — Judgment 
modified by providing that any rights of property or 
estate acquired by Maria Thomae from any other per- 
son than from Joseph or Ruth Dean are reserved, and 
shall not be deemed affected or impaired by this judg- 
ment; also judgment reversed as to costs awarded 
against said defendant. No costs of appeal. Ordered 
to be settled by Justice Tappen. ——George Read v. 
Ephraim Bullis and Daniel H. Brown — Judgment 





affirmed, with costs. Opinion by Justice Gilbert, 
Justice Barnard taking no part in the decision. —— 
Matter of petition of Horace F. Clark — Decision and 
report of commissioners affirmed, with costs. Opinion 
by Justice Gilbert.—— Charlotte Stillwell, executrix, v. 
Jacob Carpenter — Motion to dismiss appeal denied, 
without costs. Justice Gilbert not sitting. —— 
John E. Lasher v. Wm. Williamson et al. — Judgment 
affirmed, with costs. Justice Barnard not sitting. —— 
In the matter of the estate of John Kellum, deceased. 

Decree of surrogate affirmed, with costs. Opinion by 
Justice Barnard. —— Martha Vernon v. Thomas Ver- 

non et al. — Judgment modified. Opinion by Justice 
Gilbert, and order to be settled by him. —— Christo- 
topher Pullman v. Mary Alley. —Judgment affirmed, 

with costs. Opinion by Justice Tappen.—The People 
ex rel. William D. Berrian v. Thomas Drake and others. 
Order granting peremptory writ of mandamus re- 
versed, with $10 costs. Opinion by Justice Barnard, 
Justice Tappen not sitting. —— Washington Mills and 
another v. Nathaniel C. Coleman and others. — Order 
affirmed, with costs. Justice Barnard not sitting. —— 
Frederick Ott v. Nicholas Herd. — Judgment affirmed, 
with costs. ——Daniel T. Walden v. Theodore E. 

Tomlinson and others. Order affirmed, with $10 costs. 

Opinion by Justice Barnard. —— Maria Hall v. Charles 
Minturn.— Judgment affirmed, with costs. Opinion 
by Justice Barnard, Justice Tappen not sitting. —— 
Patrick Roach v. The Flushing Railroad Company. 

—- Judgment and order denying new trial affirmed, with 
costs. Justice Barnard dissenting. Opinion by Jus- 
tice Gilbert. —— Robert P. Getty v. John A. Ame- 
ling. — Order affirmed, with costs. Opinion by Justice 
Barnard, Justice Tappen not sitting. —— Smith Wil- 
liams v. Benjamin A. Willis—Judgment reversed. 

New trial granted at circuit, costs to abide event. 
Opinion by Justice Tappen.—— Chauncey Bedell 
v. Theodore Wright.—Judgment affirmed, with 
costs. Opinion by Justice Tappen, Justice Gilbert 
not sitting. —— William J. Schenck v.. Henry S. 
Burger. — Ordered to be heard in the first depart- 
ment, by reason of disagreement of general term in 
second department. Justice Gilbert not sitting. —— 
James Barber, as executor, v. George Coleman and 
others — Judgment affirmed, with costs. Opinion by 
Justice Tappen, Justice Gilbert not sitting. —— Jesse 
Hay et al. v. Gorham F. Baker et al. — Judgment and 
order denying new trial reversed and new trial granted, 
costs to abide event. Justice Barnard concurring in 
result, upon the ground of error at circuit, as matter of 
law in the direction of justice at trial in ordering ver- 
dict against Aiken & Co. Opinion by Justice Tappen. 
Justice Gilbert not sitting. —— Edgar P. Host. v. 
Peter E. Henderson — Judgment for defendant on sub- 
mitted case, with costs. Opinion by Justice Barnard. 
— Wakeman B. Sutherland v. Leopold Gusthal — 
Judgment affirmed, with costs. Opinion by Justice 
Barnard .—— Segismund Hoffheimer v. Patrick Camp- 
bell, sheriff— Judgment affirmed, with costs. Opinon 
by Judge Gilbert. —— Rose A. Doherty, adm’x, v. 
Patrick Campbell, sheriff— Judgment and order deny- 
ing new trial reversed, and new trial granted, costs 
to abide event. Opinion by Justice Barnard, Justice 
Tappen not sitting. —— Petition of George Buckman — 
Order affirmed, with $10 costs. Opinion by Justice 
Barnard. —— Nelly Hewlett v. Samuel Wood — Judg. 
ment reversed as to allowance, and affirmed in other 
respects, without costs to either party on appeal. 
Opinion by Justiee Barnard, Justice Tappen not sit- 
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ting. —— David T. Trundy v. Jenny E. Erkenbrich— 
Judgment affirmed, with costs. Opinion by Justice 
Barnard, Justice Tappen not sitting. —— In the mat- 
ter of the last will of Andrew Maclin — Decree of sur- 
rogate reversed, and issues to be framed for trial at 
circuit. Question of costs to be determined after result. 
Opinion by Justice Barnard. —— Gustave Susdorf v. 
Henry G. Schmidt et al.— Judgment and order denying 
new trial affirmed, with costs. Opinion by Justice Bar- 
nard.——Robert Murray, Jr.,v. Douglass Robinson and 
another. — Judgment reversed and new trial ordered. 
Costs to abide event. Opinion by Justice Barnard, 
Justice Gilbert not sitting. —— Wm. Arthur v. John 
A. Griswold and others— Judgment affirmed, with 
costs. Opinion by Justice Tappen, Justice Gilbert not 
sitting. —— Trustees of M. E. Church, Rockville Cen- 
ter, v. Charles P. Conner — Judgment affirmed, with 
costs. Opinion by Justice Barnard, Justice Tappen not 
sitting. —— John F. Walter, Jr.,v. John F. Van Nort 
—Judgment of general term corrected in accordance 
with opinion by Justice Tappen. Order to be settled 
by him. —— David R. Rose v. William R. Post — 
Order affirmed, with $10 costs. Justice Barnard not 
sitting. —— The People ex rel. Hopkins v. Supervisors 
of Kings — Order of special term, directing that man- 
damus issue, affirmed, with costs. Justice Tappen not 
sitting. —— Whitman Mathews v. Sherlock Hilman— 
Judgment affirmed, with costs. Opinion by Justice 
Tappen.—— The People ex rel. Samuel M. Meeker v. 
The City of Brooklyn— Writ of certiorari quashed, 
without costs. Opinion by Justice Tappen. —— Ste- 
phen C. Jackson and wife v. Benjamin Andrews and 
others —Judgment reversed. New trial granted at 
special term, and order of reference vacated. Costs to 
be determined at trial. Opinion by Justice Barnard. 
—— Edward Hall v. Franz Sigel et al. —Judgment 
affirmed, with costs. Justice Gilbert not sitting. —— 
Klizabeth D. Brevoort v. William R. Grace— Judg- 
ment affirmed, with costs. —— Gilbert A. Buck v. Ann 
M. Meyer— Order affirmed, without costs of appeal. 
Opinion by Justice Barnard. —— Elisha Bloomer v. 
Thomas F. Sturgis — Judgment affirmed, with costs. 
Opinion by Justice Gilbert. ——Phebe Furman v. 
Jeremiah Van Size—Judgment affirmed, with costs. 
Opinion by Justice Tappen.—— Alonzo F. Carman 
v. Jacob Goldsmith—Judgment reversed and new 
trial ordered at circuit, costs to abide -.event. 
Opinion by Justice Barnard. —— Joseph W. Turn- 
bull v. James W. Rollins— Judgment affirmed, with 
costs. Opinion by Justice Gilbert. ~The Deposit 
National Bank v. Wickham — Order affirmed, with 
$10 costs. Opinion by Justice Tappen.— Anthony 
W. Cole v.. George W. Purdy — Judgment affirmed, 
with cosis. Opinion by Justice Barnard. —— Edward 
C. Moore v. John H. Tremper— Judgment for re- 
spondent. Justice Barnard not sitting. —— William 
B. Benson v. Furman Coar— Judgment affirmed, with 
costs. ——Thomas Ryle v. N. Y. Central R. R.— 
Judgment reversed and new trial ordered in county 
court, costs to abide event. Opinion by Justice Tap- 
pen. —— Henry 8S. Easton v. Charlotte A. Pickers- 
gillet al. In the matter of Albert Day v. John H. 
Bergen— Ordered that the proceedings on the attach- 
ment heretofore directed to issue herein, be stayed until 
the determination of the appeals herein. —— People v. 
John McKay—Affirmed, without costs.—— Geo. D. Wil- 
son v. Geo. S. Hart et al.—Judgment affirmed, with 
coats. Opinion by Justice Barnard. —— Aaron Marvin 
v. Brewster [ron Mining Co.— Judgment modified as 





to damages, and affirmed as to residue, without costs. 
Opinion by Justice Gilbert, and ordered to be settled 
by him, Justice Barnard not sitting. ——George W. M. 
Silver et al. v. Samuel W. Brown et al.— Judgment 
and order denying new trial affirmed, with costs. 
Opinion by Justice Tappen, Justice Barnard not sit- 
ting. 

After rendering the above decisions, the court ad- 
journed till Murch 21. 

+o 


BOOK NOTICES. 


A Treatise on the Law of Trade-marksand A 5 
Boston: Little Becon & 


By William Sof 
io oO. 

The importance of the subject of Trade-marks needs 
nocomment. Yet its comparatively recent develop- 
ment has precluded the preparation of many works 
upon it. In America the work of Mr. Upton, pub- 
lished in 1860, was the only publication on trade-marks 
for a decade. But, in 1871, Mr. Cox published his 
“* American Trade-marks Cases,’’ which was a valuable 
contribution to the law of Trade-marks. Other works 
have appeared within a score of years past in England, 
France, Belgium and Germany, but all of them of 
limited scope and extent. There was abundant room 
for the comprehensive work which Mr. Browne has 
undertaken, and his “‘ long continued experience in the 
application of the law of trade-marks ’’ peculiarly fitted 
him for the successful accomplishment of his task. 

But, as a legal writer, he is not to be greatly com- 
mended. Hisstyleis rather that of the popular lecturer 
than of the writer for strict professional readers. It 
lacks compression, conciseness, directness, which are 
the outgrowth of good, clearthinking. Itis not suffi- 
ciently technical and concrete in its tone and state- 
ment. For instance, the first chapter, being an intro- 
duction and a history of proprietary marks in general, 
begins as follows: ‘The proprietary instinct is an im- 
plantation of nature. The claim to property is asserted 
by means of symbolism. A man may be permitted the 
free use of an estate; but his enjoyment of it must 
necessarily be imperfect, unless his title be attested by 
the symbolical marks borne by the title deed. Upon 
the genuineness of these marks, consisting of words, 
signatures, and seals, depends his faith. If any of 
those signs prove to be false, the absolute right to prop- 
erty is illusory. Who would purchase even a toy fora 
child without feeling assured that he was being dealt 
with in good faith? He desires a particular article, the 
make of some especial manufacturer. He glances at a 
mark upon the thing offered. It is sufficient. It hasa 
peculiar sign upon it. Faith guides him. The same 
faith has governed men in their commercial transac- 
tions through all past ages and must continue to do 
so for the future.’’ And, a little further on, he says: 
‘‘Perhaps Tubal-cain — he who in the first ages of the 
world was the ‘instructor of every artificer in brass 
and iron’—was wont to press on his utensils and 
weapons a peculiar emblem of authenticity. * * * 
The mark was as easily read as were the marks that 
distinguished the cattle of Jacob from those of Laban.”’ 
There is, also, altogether too much of that kind of argu- 
ment which Mr. Justice Willes said consisted of deter- 
mining ‘‘ the modes of acquiring the property of acorns 
or a vacant piece of ground in an imaginery state of 
nature.”’ It was, we should suppose, hardly necessary 
to devote nearly a page (195) to show that the word 
‘*person ” was derived from the mask with which the 
Greek and Roman actors used to cover their faces. 
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But, fortunately, the intrinsic merits and the utility 
of a law book are not dependent entirely upon the 
style of composition. A thorough collation of the 
authorities and a fair statement of the principles 
decided will cover a multitude of rhetorical errors. 
In this regard, Mr. Browne has been entirely successful. 
He has not only made an exhaustive research among 
American cases, but has examined and presented 
many decisions of the courts of England, France and 
some other of the European nations. Besides the sub- 
ject of trade-marks, the work treats of labels, stamps, 
envelopes, advertisements, trade names, firm names, 
names of literary publications and other kindred mat- 
ters. Aside from the matter of style, the book is one 
that we can unqualifiedly recommend to the profession. 


A Treatise on the Law of Usury, 
time Loans. Ransom H. 
Gould & Son, 5 

However opinions may differ, as to the policy of 

usury laws, there can be no two opinions as to the 
propriety and necessity of enforcing them so long as 
they remain upon the statute books. A good treatise 
on usury is, therefore, adesideratum. There are several 
English works on this subject; but no complete Ameri- 
can work had appeared until Mr. Tyler brought out the 
present treatise. The author is not unknown in legal 
literature, having already given to the profession sev- 
eral works, viz.: ‘‘Commentaries on Infancy and 
Coverture;” ‘A Treatise on the Remedy by Eject- 
ment and the Law of Adverse Enjoyment;”’ “‘Ameri- 
can Ecclesiastical Law,’ etc., etc. But the subject 
of the present work is better than either of those 
just mentioned, and has been much more systemati- 
cally treated than the first two. ‘The Law of 
Usury” is carefully prepared, and possesses the gen- 
uine characteristics of a treatise. In part I the sub- 
ject of usury is treated, the statutes in force in the 
several States stated, and the principal authorities, 
in. England and this country, considered. In part 
II the contract of pawn or pledge is considered, the 
proper parties to a pawn or pledge, their rights, 
obligations and liabilities, and the final disposition 
of the subject of the pawn or pledge, are stated 
and defined. In part III the subject of maritime 
loans is discussed and the law relating to bottomry 
and respondentia, as gathered from the authorities, is 
briefly laid down 

A pretty careful examination has satisfied us that 

most of the principal cases have been cited or com- 
mented on, though there are some that we miss from 
the Table of Cases. Among these is the late case of 
Dickerman v..Day, 31 Iowa, 444, decided in June, 1871. 
This case holds that ‘‘the bona fide purchase of an 
accommodation note, by a person ignorant of the 
character of the paper, for a less sum than its face, or 
ata greater rate of discount than legal interest, is not 
a usurious transaction, and the defense of usury is not 
available by the maker, in an action against him on the 
note, by such holder."’ Dickerman v. Day is a very 
elaborate case and its omission is unfortunate. We 
are convinced, however, that the author is justified in 
saying: “‘I flatter myself that I have been enabled to 
produce a book which may be trusted, and for the rea- 
son that I have been careful to fortify my statements 
by areference to the authority upon which they have 
been made, and, in no case, to make a statement not 
sanctioned by competent authority.’’ The work isa 
valuable contribution to the law and literature of the 
subject. 


Pawns or Pledges and Mari- 
Tyler. Albany: William. 





NOTES AND QUERIES. 
CLEVELAND, February 21, 1873. 

Sir,—In the ALBANY Law JouRNAL of February 
15, 1873, under the head of ‘* Notes and Queries,” page 
112, is an answer to a question in Law JouRNAL of 
February 8, 1873, signed, “‘ Geo. L. Kingston,” who 
says, ‘‘I call J. S. J.’s attention to 4th of Abbott’s 
Digest, pp. 75, 76, par. 344, from which he will see that 
A. is right and can succeed in his defense.” 

I deny that the authority cited by ‘“‘ Geo. L. Kings- 
ton ’’ decided the question referred to in Law Jour- 
NAL of February 8, 1873. 

Will “Geo. L. Kingston” please give an authority 
that does decide it? J. 8. J. 


New York, February 19, 1873. 


Sir,— J. 8S. J.’s inquiry on page 96 of your 7th vol. is 
answered on page 112, by reference to a case digested 
in-4 Abb. N. Y., sig. 75. 

The same case is more fully digested in 1 Abb, N. Y., 
sig. 193, where it will be seen that it is decided on a 
feature not appearing in the case put. On referring 
to Willard’s Ex. 92; 2 Parsons’ Cont. 629; Truscoit 
v. King, 6 N. Y. Rep. 147 (reversed since in other 
reports, but not, I believe, as to the question of appro- 
priation or application of payments), J. S. J. will find 
that he has not stated facts sufficient to admit of as 
brief and conclusive an answer as he demands. 

, 7 A. 
SaGinaw, Februarg 18, 1873. 
Editor, Albany Law Journal: 

Dear Sir, — The case stated by your correspondent, 
J.8.J.,in the JourNAt of the 8th instant, is nearly 
parallel with the case of Davis v. Fargo, 1 Clarke’s Ch. 
Rep. (N. Y.), page 470. In speaking of the privilege 
reserved by the mortgagor, “ to pay, at any time within 
the ten years, such portions of the mortgage money as 
he should see fit,’’ the court says, “‘it was granted as a 
favor to the mortgagor to pay larger sums (than install- 
ments due) if he pleased. This would reduce the prin- 
cipal, and, of course, diminish the interest; but any 
payments made under this indulzence would not dis- 
pense with the necessity of also making the other pay- 
ments, according to the instrument. The one would be 
made as a matter of indulgence, and was for the benefit 
of the mortgagee; the other would be claimed as mat- 
ter of right, and was what the mortgagor had stipulated 
for in any event.” we 


Sir,—I would like to have some of your readers 
solve the following legal problem for me: A owns in 
fee one hundred acres of timber land. He sells and 
conveys to B the land by a valid deed, reserving to 
himself all the timber. Is A’s right to the timber a 
chattel interest? and, if so, may the timber, which is 
presumed to be growing, be sold on an execution 
against A asa chattel? Lex. 


——~e->-o——— 


Colonel John S. Mosby, of confederate guerilla fame, 
has declined an appointment to act as counsel for the 
United States in several important cases. 


Hon. E. Peshine Smith, formerly clerk of the court 
of appeals of this State, and at present legal adviser to 
the Japanese government, has renounced his allegiance 
to the United States and become a citizen of Japan. 
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THE ALTERATION OF NEGOTIABLE PAPER. 


The necessities of trade led to the adoption of ex- 
ceptional rules as to negotiable paper. For the pur- 
pose of facilitating its circulation, it has been lifted 
above the domain of ordinary contracts, and given an 
almost sacred character in tne hands of bona fide 
holders. But, of late, the courts have manifested a 
tendency to detract somewhat from its inviolableness. 

A striking instance of this is to be found in a num- 
ber of recent cases, which have been noticed in the 
Law Journat, holding, that where one is induced by 
fraud to sign a note, thinking it to be a contract of a 
different character, he is not liable on the note even 
to a purchaser in good faith before maturity. This 
doctrine was regarded as heterodox, by a very 
respectable portion of the profession, when it 
was first announced, but it ha3 been so uniformly 
adhered to by the courts that it must now be con- 
ceded to be canonical. Another instance may be 
found in the recent decision of the supreme court of 
Michigan, in Holmes v. Trumper, 22 Mich. 427. That 
was an action on a promissory note, against the maker, 
by a purchaser, in good faith, before maturity. The 
defense was, that the note had been fraudulently 
altered. In drafting the note a printed blank had 
been used, but the space after “with interest at” had 
been left unfilled by the maker, and the alteration 
consisted in filling this space with the words “10 
per cent.” The court held that the note was invalid. 
The plaintiff urged, and with much reason, that the 
failure of the maker to erase the printed word “at,” 
or to score the blank space after it, facilitated the 
forgery, and was such negligence as precluded him 
from maintaining his defense, but the court thought 
otherwise, saying: “If promissory notes were only 
given by first-class business men, who are skillful in 
drawing them up in the best possible manner to pre- 
vent forgery, it might be well to adopt the high 
standard of accuracy and perfection which the 
argument, in behalf of the plaintiff in error, would 
requice. But, for the great mass of the people who 
are not thus skillful, nor in the habit of frequently 
drawing or executing such paper, such a standard 
would be altogether too high, and would place the 
great majority of men of even fair education and 
competency for business at the mercy of knaves, and 
tend to encourage forgery by the protection it would 
give to forged paper. 

We confess that we are unable to understand this 
reasoning. To require men to draw a pen through 
the blanks in a note is not to require a very high 
degree of skill. Nor is it unreasonable to hold a 
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maker who has, by putting his paper in circulation, 


invited the public to receive it of any one having it 
in possession, responsible to an innocent party for 
any negligence on his part which has facilitated a 
forgery and led to an imposition on such party. That 
this would put men “at the mercy of knaves, and 
tend to encourage forgery,” is extremely doubtful. It 
strikes us that the effect would be the direct reverse. 
It would, certainly, prevent makers from putting inno- 
cent purchasers at the mercy of knaves, and would 
discourage forgery by making it more difficult. 

There is a wise maxim, that “where one of two 
innocent parties must suffer by the fault of a third, he 
shall sustain the loss who put it in the power of the 
third to occasion it.” But the court disposed of this 
maxim, by saying that it “is mainly confined to cases 
where the third person, whose act or default has 
occasioned the loss, has been, in some sense or to 
some extent, the agent of the party who is made to 
sustain the loss, or where the latter, by his acts or 
negligence, has authorized the other party to consider 
him as such.” But, in this case, the court considers 
the idea that the person committing the forgery was 
the maker's agent in committing it, or that he had 
authorized innocent third parties so to treat him, as 
“a ludicrous absurdity.” But is it any more absurd 
than the idea that one who picks up in the street an 
acceptance which has been paid but not canceled, and 
puts it in circulation, may be considered, as between 
the acceptor and an innocent holder, to have the 
authority of the former to negotiate it. Yet the 
court admits that this may be. That where a blank 
is left in a note, the holder has implied authority to 
fill it up, has been frequently held. Jitchell v. Culver, 
7 Cow. 360; Mechanics’ and Farmers’ Bank v. Schwy- 
ler, id., note, and Page v. Morrell, 33 How. 244. In 
these cases the date had been left blank. Also, 
Kitchen v. Place, 41 Barb, 465, where the place of 
payment had been omitted. 

The case last cited is in direct conflict with the de- 
cision of the supreme court of Michigan. A note was 
indorsed, leaving a blank for the insertion of the place 
of payment after the word “at.” After delivery, this 
blank was filled by inserting a place of payment. 
The court held that the indorser was not discharged. 
We quote from the opinion: “The word ‘at’ im- 
plied that the blank space which succeeded it might 
be filled before the note should be delivered with a 
designated place of payment. Had that word been 
erased the sense would have been complete without 
filling the blank. With this isolated word the note 
was imperfect in its purport until the space was filled 
or the word erased. In such instances it has been 
held that the holder of the note is authorized by an 
implied authority to fill the blank.” 

The case of Garrard v. Hadden, 67 Penn. St. 82; 
5 Am. R. 412, is another authority against the doctrine 
of Holmes v. Trumper. There the maker of a note 
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(drawn on a printed form) for one hundred dollars 
left a blank between the hundred and dollars, which 
was fraudulently filled after delivery, with the words 
and fifty. The maker was held to have been guilty 
of such negligence in leaving the blank as to render 
him liable to an innocent holder for the face of the 
note. See, also, Griggs v. Howe, 31 Barb. 100; Van 
Duzer v. Howe, 21 N. Y. 531. The Michigan court 
relied upon the authority of Worrall v. Gheen, 3 
Wright, 388; but that was a case of perceptible altera- 
tion and its doctrine not applicable. This rule is sup- 
ported by both reason and authority; that where a 
bill, check, or note is drawn in so careless a manner 
as thereby to enable a third person to practice a fraud, 
the drawer or maker, and not the innocent holder, 
should bear thé loss. Chitty on Bills, § 60; Byles 
on Bills, 332. 

ON A UNIFORM CRIMINAL CODE FOR THE 

UNITED STATES. 


The codification of criminal law is more practicable 
and essential than that of any other department of 
jurisprudence. It is more practicable because criminal 
law is simple, clear and easily defined. It is more 
essential because the fundamental personal rights of 
the individual, the right to life, liberty and the pursuit 
of happiness are affected by the administration of 
criminal law. This cannot be said of any branch of 
the law relative to civil or municipal rights. The 
individual ought not to be exposed to punishment for 
offenses of which he has not a clear and well-defined 
knowledge, either actual or possible. The spirit of 
modern times is decidedly against the old doctrine, 
that if aman does wrong he must be presumed to 
know it, and that a wrong-doer has no rights which 
the State is bound to respect, save in its discretion. 
By that flexible system, called the common law, the 
judges declare both the crime and the measure of the 
punishment. The individual who commits a crime is 
not positively cognizant of what the nature of it will 
be declared to be, or what the punishment of it will be. 
Again, under the common law, offenses which have 
never before been committed, and, @ fortiori, never 
been adjudicated upon or punished, may be committed, 
and the judges will declare both the nature and gravity 
of the offense, as well as the measure of punishment. 
In the absence of acriminal code the individual is con- 
stantly in danger of committing deeds which may be 
declared to be crimes, whose punishment he is not, 
and cannot be positively aware of. 

In Massachusetts, the constitution provides that 
“no subject shall be held to answer for any crime or 
offense until the same is fully and plainly, substan- 
tially and formally, described to him.” But, notwith- 
standing this provision, there is no criminal code in 
Massachusetts, and this provision of their constitution 
is a dead letter. And it is the spirit of every consti- 
tution in the country that the citizen should not be 





compelled to answer for any crime until he has been 
made actually or potentially aware of its nature and 
its punishment. A criminal code, therefore, ap- 
proaches a constitutional necessity and an essential 
right which the citizen is entitled to demand. Codi- 
fication is much discussed in nearly every State and 
country at the present time. It is the conceded 
avenue through which to escape from many of the ills 
of the present systems of jurisprudence. But the dif- 
ficulties in the way of a complete codification of the 
civil and municipal law will prevent the consumma- 
tion of the desires of law reformers in most countries, 
in this regard, for many decades. But the difficulties 
in the way of the formation of a complete criminal 
code are, obviously, not great nor immediately insur- 
mountable. All that is necessary, in the formation of 
a criminal code, is to take the catalogue of crimes as 
gathered from books, or as manifested in the action 
of a legislative body, or as declared by a good and 
able commission, and transform it into law, attaching 
the desired penalty to each one and providing for the 
mode of procedure. The Indian criminal code is a 
fine specimen of this kind of work, and demonstrates 
completely the practicability of the plan. Complete 
codification has been carried out in California also, 
and the results so far justify the expectation of the 
authors of the system in that State. 

But if criminal codification is both essential and 
practicable in particular States, uniformity in the 
provisions of criminal codes is also desirable. The 
plan to codify and assimilate the laws of all nations 
of the same grade of civilization, and of like commer- 
cial and civil necessities and activities, is founded upon 
this principle of uniformity. The preparation of a 
code of private international law has, ‘in accordance 
with this theory, been commenced and is now in 
progress, Mr, Field being the commissioner for the 
United States. The grandeur and symmetry of this 
plan of jurisprudence cannot well be over-esti- 
mated; but the best that can be done at the pres- 
ent is to aid the efforts of the commissioners, and 
hope that their work will be the foundation of a great 
assimilated private and public law of nations. But 
the demands for such an enlarged system of codifica- 
tion are not at present so great and pressing as the 
demands for a uniform code of laws for all the States 
under one general government. The United States 
presents a singular anomaly in this regard. The inde- 
pendent character of the States allows each of them 
to institute and administer its own jurisprudence, civil 
andcriminal. The consequence is that great discrep- 
ancies arise in the laws of States adjoining each other 
and under the same general government, with similar 
customs and manners. The annihilation of these dis- 
crepancies and the assimilation of the laws of the 
various States and territories of the United States are 
next in point of desirableness and practicability to the 
codification of the lawsin the respective States. And, 





THE ALBANY LAW JOURNAL. 


147 








Enema 





as criminal law is more easily and desirably codified 
than civil law, a uniform criminal code for the 
United States seems to be the desideratum of the 
next half century. It is unnecessary to illustrate 
the absurd and ridiculous differences between 
criminal law, substantive and penal, in some 
of the States and in other States. It is sufficient 
to say that the individual going from one State 
to another finds himself under perpetually changing 
forms of criminal law, and everywhere he goes is sub- 
jected to the hazard of committing crimes whose 
nature and penalty are different from those of any 
other part of his country. The disadvantages of 
these differences in criminal law among the States 
are felt by the courts, which, in adjudicating matters 
indirectly connected with the penal laws of other 
States, are obliged to treat those laws as foreign laws, 
to which they are to give force or not, according to 
their discretion. From this complexity and dis- 
similarity of laws arises an inter-State law which 
would be unnecessary, or at least vastly simplified by 
the adoption of a uniform code of criminal law and 
procedure. By the adoption of a uniform criminal 
code for each of the United States, the territories and 
the district of Columbia, the rights of the citizens of 
every portion of the country would be clear, uniform 
and certain wherever they might go. Every indi- 
vidual could be furnished with a copy of the criminal 
code, and be sure that wherever he might be, he 
would be under the requirements, dangers and pro- 
tections of the same laws as at home. There are few 
of the difficulties attendant upon the formation of 
such a code, which there are in the formation of a 
private international code. In the latter case, the 
peoples to be governed by the code are under different 
general governments, possess different customs, man- 
ners, and institutions, interests and desires, speak 
different languages. In the former case, the peoples 
to be governed by the proposed code are under the 
same general government, possess like customs, 
manners, institutions, interests and desires, speak 
the same language. For the preparation of such a 
code the legislatures of the respective States would 
appoint commissioners, and the national congress 
would appoint commissioners for the district of 
Columbia, and, possibly, for the territories (or the ter- 
ritories would appoint for themselves). This commis- 
sion could be, by mutual understanding, limited to one 
member from each State and territory, and one member 
from the district of Columbia, and vested with abso- 
lute power to make the proposed codification. The 
respective legislative bodies would, after the prepara- 
tion of the code, simply ratify the action and adopt 
the work of the commissioners as the criminal law of 
the State, territory or district. The principai difficulty 
of a uniform criminal code for the whole United States 
is not inherent, as we have seen. The difficulty is in 
obtaining that unanimous understanding and consent, 
among the different legislative bodies, to submit the 





matter to such a commission as is proposed. But it 
is not too much to expect that a uniform code of 
criminal law will be found so essential to the welfare 
of the citizens generally, and to the comity of the 
States, that its preparation and adoption is only a 


question of time. 
+e 


CURRENT TOPICS. 


The supreme court of Illinois has disposed of the 
ease, recently noticed in the Law Journat, arising 
under the act to prevent unjust discriminations by 
railroads in freight charges, without deciding the con- 
stitutional question as to the power of the legislature 
to control the rate of railway charges or to fix their 
maximum limit. The court held that “while the legis- 
lature has an unquestionable power to prohibit unjust 
discrimination in railway freights, no prosecution can 
be maintained under the existing act, until amended, 
because it does not prohibit unjust discriminations 
merely, but discriminations of any character, and 
because it does not allow the companies to explain 
the reason for the discrimination, but forfeits their 
franchises upon an arbitrary and conclusive presump- 
tion of guilt, to be drawn from the proof of an act 
that might be shown to be perfectly innocent. In 
these particulars, the existing act violates the spirit 
of the Constitution.” 


J. W. Kingman, “ Associate Justice United States 
Supreme Court, Wyoming Territory,” as he signs 
himself (had he read Clinton v. Englebrecht, 13 Wall. 
434, he would have discovered that his court is not a 
“United States Supreme Court”), has written a 
letter to the Pennsylvania Woman Suffrage Associa- 
tion, giving a glowing account of the female juror 
system. He says the court was nearly powerless, 
with only men for jurors, in enforcing the laws 
against drunkenness, gambling, houses of ill-fame and 
debauchery, in any form, but a few women in the 
panel “changed the face of things at once, and from 
that day this kind of vice has trembled before the 
law and hidden itself from sight, where it stalked 
abroad with shameless front and brazen confidence in 
protection from punishment.” Again, he says, that 
“not a single verdict, civil or criminal, has been set 
aside when women have composed a part of the 
jury.” The presence of the women in the court- 
room, both as jurors and as bailiffs, has produced 
“quiet, order and decorum, decent and respectful 
behavior, and gentlemanly bearing.” “The specta- 
tors come there better dressed, chew less tobacco and 
spit less, sit more quietly in their seats, walk more 
carefully on the floor, talk and whisper less, and, in all 
respects, the court-room assumes a more dignified and 
business-like air; and better progress is made in dis- 
posing of the matter in hand.” This emphatic 
indorsement ought to give ambitious females a boost 
upward. 
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Particular evils calling for judicial cognizance are 
singularly epidemic. Just now contempts of court 
are prevalent. Last week a lawyer in New York 
city was arraigned for contempt of court, in that he 
had written a letter to the presiding judge of the 
general term, charging that he had directed the clerk 
to leave a certain cause, in which the writer was 
counsel, off the calendar. On an examination of the 
calendar, it was shown that the case had been placed 
thereon, every day set down for its argument. The 
court felt that so gross an insult should not go un- 
punished, and ordered the offender to be suspended 
from practize for thirty days. Upon this action of 
the court no criticism is necessary, inasmuch as, by 
all parties, it is conceded that arraignment for con- 
tempt of court is absolutely discretionary with the 
court. But the bench will not complain if it is cau- 
tioned not to be too sensitive of its dignity or too 
strict in the intercourse of its members with the 
members of the bar. A little reciprocity of action, 
a little forbearance and indulgence must be exercised 
by bench and bar. 


It is noteworthy how some lawyers, whose names 
we never heard of, become suddenly notorious. There 
is Mr. Stewart, the witness imprisoned for refusing 
to answer certain questions before the Credit Mobilier 
committee, who was released the other day in accord- 
ance with the vote of the house, and who, courting 
a little more fame, as well as feeling personally out- 
raged, doubtless, is now said to be preparing to insti- 
tute separate suits for false imprisonment against the 
speaker and the sergeant-at-arms of the house of 
representatives. And there is Mr. Flanders, who 
wrote an insulting letter to a judge in New York city 
recently, and was suspended from practice for thirty 
days for contempt of court. To such as these it may 
well be said: 


“Tf parts allure thee, think how Bacon shined, 
The wisest, highest, meanest of mankind ! 

Or ravished with the whistling of a name, 

See Cromwell damned to everlasting fame.”’ 


The announcement that E. Peshine Smith, late 
solicitor of the State department at Washington, now 
chief-legal counselor to the Japanese government, had 
renounced his allegiance to the United States govern- 
ment, may have grown out of the singular plea which 
he made before the consular court, before which he 
was brought, for not having registered as a citizen of 
the United States. He denied that he was a citizen, 
claiming to be a “ poor, ignorant Japanese,” and en- 
tered into a legal argument to prove that the United 
States laws did not require him to register, and that 
having entered the service of Japan, he could not 
claim the protection of the government of the United 
States. The consul referred the case to Minister 
DeLong, who fined Mr. Smith and ordered him to 
register. 





We would again request those lawyers who desire 
to add their names to the testimonial of the Bar of 
the State of New York to ex-Judge Nelson, to com- 
municate that fact to 8. B. Griswold, law librarian, 
State Library, Albany. The testimonial has been 
very elegantly engrossed and bound. 


A temporary injunction has been granted by Judge 
Blatchford of the United States district court, for the 
southern district of New York, restraining the officers 
of the Credit Mobilier from applying to any legisla- 
ture or court of competent jurisdiction for the disso- 
lution of the corporation. It will be remembered that 
this corporation applied to a Pennsylvania court not 
long since and petitioned for a dissolution. The peti- 
tion was denied, and the court, after referring to the 
recent investigations and the present standing of the 
corporation, said: “ This corporation should be com- 
pelled to live and stand in its proper place until the 
way be made clear, beyond reasonable doubt, that 
without prejudice to public welfare or the interests 
of the corporators, and we may add that of creditors, 
we may safely give to it the death which it desires 
to die by our hands.” The corporation promises to 
be almost as distinguished in the courts as it has been 
in legislation and politics. 


The number of United States judges whose im- 
peachment is demanded almost equals that of the 
New York State judges who were impeached last 
year. Last Monday a committee of the house of 
representatives appeared at the bar of the Senate and 
impeached Judge Delahay, of Kansas, for drunkenness 
and conduct unbecoming a judge. Thecommittee ap- 
pointed to consider the charges against Judge Sher- 
man, for receiving and using bribes to secure legislation, 
reported that they had no time to give the accused a 
hearing, and proposed to refer the testimony taken to 
the next House. The impeachment of Judge Durrell, 
of Louisiana, although much talked of, has not been 
authoritatively recommended. The impeachment of 
a federal judge is of rare occurrence, there being 
but two or three instances of the kind since the forma- 
tion of the government. 

In one of the cases in the European arbitration, 
Lord Westbury is reported to have made a remark- 
able observation. Mr. Fischer, Q. C., having cited 
cases decided by the Master of the Rolls and Lord 
Cairns in the Aibert arbitration, Lord Westbury said 
he would, out of deference to the authorities cited, 
reserve his decision. At the same time, his lordship 
remarked that nothing was so miserable in our law 
as the existence of any number of reported cases 
which might be cited in support of almost any propo- 
sition, reminding him of the saying that a certain 
person could quote scripture for his own purpose. 
His lordship, evidently, does not think much of 
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“case” law, and must be in favor either of judicial 
legislation or codification. It is true that the dicta of 
the judges sound very much as if they proceeded 
from “many men of many minds,” but the cases 
themselves, when closely examined, are not often 
found to be absolutely inconsistent, when decided in 
the same jurisdiction. Nevertheless, as Lord West- 
bury said, cases may be cited in support of almost 
any proposition. 


The act of congress increasing the salaries of the 
president, justices of the supreme court, and others, has 
afforded a capital opportunity for the display of dema- 
gogueism which has been very thoroughly taken advan- 
tage of. The newspapers, legislators and others, who 
have such a tender regard for “the people,” have 
denounced it as “a corrupt outrage upon the rights 
of the people, now overburdened with grinding and 
oppressive taxation,” to use the language of Senator 
Lord’s resolution offered in the senate on Wednesday. 


The next session of the court of appeals will be 
held in New York, commencing on the 24th of March. 
We had hoped that the peripatetic days of the court 


were over. 
——_ > e——__—__ 


NOTES OF CASES. 


It is a well-settled elementary principle that in the 
absence of any special contract the obligation of a 
common carrier of goods is to transport them by the 
usual route proposed by him to the public and to 
deliver them within a reasonable time. In Empire 
Trans. Co. v. Wallace, 68 Penn. St. 302, this prin- 
ciple was applied, and it was held that where the 
established route of a carrier was by rail to Phila- 
delphia, and thence by water to Boston, he was not 
bound to send goods from Philadelphia by rail, when 
the Delaware river was obstructed by ice. See, as to 
carrier being excused from liability by act of God, 
McArthur v. Sears, 21 Wend. 190; Railroad Co. v. 
Reeves, 10 Wall. 176; Western Trans. Co. v. Downer, 
ll id. 129; Welfare v. London and Brighton R. R. Co., 
L. R., 4Q. B.693; Wolfe v. Am. Express Co., 43 Mo. 421. 


In Fulmer v. Seitz, 68 Penn. St. 237, the effect of 
an alteration of a promissory note without fraudulent 


intent was adjudicated. It appeared that F. agreed 
to lend $4,000 to S. at 12 per cent interest, S. paying 
$240 in advance; S. delivered to F. a note signed by 
himself and others as his sureties; afterward F. dis- 
covered that nothing appeared in the note about 
interest, and told S., who directed F. to insert that it 
was with interest; F. did so in S.’s presence. Held, 
that this avoided the note as to the sureties. See 
Neff v. Horner, 63 Penn. St. 327. And in Fay v. 
Smith, 1 Allen, 477, it was held that the alteration of 
& promissory note, by the addition of the words “ with 





interest,” avoids the note as to such promisors as do 
not consent thereto, although the alteration is made 
without fraudulent intent. See Britton v. Dierker, 2 
Am. Rep. 553. But, where a note after indorsement 
was returned to the maker, and the words “with 
interest” added without the indorser’s assent, the in- 
dorser was held liable, the alteration not being fraudu- 
lent and the added words having been erased 
before suit. Kountz v. Kennedy, 3 Am. Rep. 541 
(63 Penn. St. 187). See, also, Murray v. Gra- 
ham, 29 Iowa, 520. The general principle is, that 
where the alteration is made to correct a mistake 
and conform the note to the intention of the parties, 
the note is not invalidated. Dunker v. Franz, 3 Am. 
Rep. 314; Jessup v. Dennison, 2 Disney (Ohio), 150; 
Arms v. Colburn, 11 Gray, 390; Clute v. Small, 17 
Wend. 238. So, where a note having a blank between 
“eight” and “dollars” was indorsed and the maker 
afterward filled the blank by adding the words 
“hundred,” it being the intention of the parties to 
make a note for eight hundred dollars, the indorser 
was held not discharged. Boyd v. Brotherson, 10 
Wend. 93. The rule is, that where the altera- 
tion is without fraudulent intent, the note is not 
invalidated, except as to those parties whose actual or 
constructive assent is not obtained. 


Itis an old rule of law, established by The Six Car- 
penters’ Case, 8 Coke, 146, that if a man abuses an au- 
thority given him by the law, he becomes a trespasser 
ab initio. In Carter v. Allen, 59 Me. 297, this rule was 
applied and it was held that a collector of taxes, who, 
after selling a distress, fails to restore the balance to 
the former owner, after deducting the unpaid taxes and 
legal expenses of sale, is a trespasser ab initio. 
Walton, J., in delivering the opinion of the court, 
said: “The rule is founded in public policy. It was 
observed that persons clothed with official power 
were exceedingly apt to become careless and oppres- 
sive in the use of it. To counteract this tendency 
they are required to act at their peril. If they do 
not exceed their authority, nor in any way abuse it, 
the law protects them ; if they do, then the protection 
is gone.” Judge Walton is of the opinion that 
“this protection being as necessary now as at any 
former time, there ought to be no relaxation of the 
rule.” But it seems to us that this rule is only one 
of the many legal relics of by-gone times, only another 
specimen of the vitality and perpetuating power of 
legal fictions. There is no good reason, in fact, why 
an officer who has done an act perfectly regular and 
lawful, should be obliged to answer for it, because he 
does another act subsequently and connected with 
the same transaction, which is irregular and unlawful, 
provided the acts are easily distinguishable and 
severable. We have heard of a wrong maturing into 
a right; but causing a right to degenerate into a 
wrong is poor policy, even in law. 


‘ 
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ALTERED CHECK—DRAWER AND DRAWEE. 


SUPREME COURT OF CALIFORNIA. 


REDINGTON Vv. Woop ET ALS. 


A. was a merchant with a bank account at F. bank. He 
sold goods to B., who, after purchase, uested and re- 
ceived a check for to send Sp 5 ne next day a 
stranger bought of H. $3.500 worth of legal tender notes 
and paid for them in a hoet purporting te be drawn by 
A. for $2,981 to the order of H. on the F. bank. While 
counting the money, H., as a precaution, indorsed the 
check and sent it to the bank for verification. The bank 
teller paid the check, and said it was all right, the mes- 
senger having told him a stranger had presented it. 
When the messenger returned, the stranger had left H.’s 
a with the greenbacks. Some three weeks thereafter 

t was found the check was altered from the $30 check. 
The bank and A. at once notified H. but made no de- 
mand until a month thereafter. Since then an offer to 
return the check has been made. A. and the bank em- 

loyed officers to search for the forger. The court be- 


ow found that H. received the check in good faith and 
for a valuable and full consideration. 

The paying teller at the bank was the one who paid all the 
A > 


ecks from A.’s house. A. and members of his 
firm, filled checks, also his book-keeper. This altered 
check was in a heavier hand than usual. It was found 
that H. never doubted the genuineness of the check. 

The question is, should the loss fall on A., H. or the F. bank. 
In the court below, A. had judgment against H. 

Held, The drawee is bound at his peril to know the hand- 
writing of the drawer, and if the signature is forged he 
must suffer the loss, as between himself and the drawer, 
or an innocent holder to whom he has made payment. 
But this poet ainst the drawee does not ex- 
tend to the writing in the body of the check. 

The rule is, that if the drawee, in good faith, and without 
negligence, pay even to an innocent holder a check 
which has been fraudulently altered in amount, after it 
left the hands of the drawer, he will, ordinarily, be en- 
titled to recover back from the person to whom it was 

aid, the excess over the true amount of the check.— 
‘acific Law Reporter. 


Opinion by Crockett, J., Wallace, C. J., Rhodes and 
Belcher, JJ., concurring. 

The plaintiffs were merchants doing business in San 
Francisco, and kept their bank account with the ‘‘ Lon- 
don and San Francisco Bank, limited.’’ On the 11th of 
February, 1870, they sold to a stranger a small bill of 
goods, who, after concluding his purchase, requested 
them to issue to him their check for $30, which, 
he said, he desired to send to the country. This 
request was complied with, and the check issued in the 
usual form, payable to John Crane or order, and the 
stranger paid for the check $30 in gold coin. On 
the following day, a person who was unknown to 
defendants (who were stock and money brokers, also 
doing business in San Francisco), called at their place 
of business and inquired the price of United States 
legal tender notes, saying he wished to purchase three 
thousand five hundred dollars of such notes. On being 
informed that the defendants would sell him the notes 
at a specified price he left, without concluding the pur- 
chase; but returned in about half an hour, and pro- 
duced a check, purporting to have been made by the 
plaintiff, bearing date on that day, February 12, and 
payable to the defendants or order for $2,931.25, 
drawn on the ‘London and San Francisco Bank, 
limited,’”’ with which bank the plaintiffs kept their bank 
account. The amount specified in the check was the 
exact sum requisite to purchase three thousand five 
hunsired dollars in legal tender notes at the rate before 
mentioned. The check was offered and accepted in 
payment for the notes; but as the employees of the de- 
fendants, who were making the transaction, were 
wholly unacquainted with the person who offered the 
check, they deemed it prudent to send the check to 
the bank for payment while they were counting out the 
notes. The check was accordingly indorsed to the de- 
fendant and a messenger was dispatched with it to the 





bank for collection. The messenger proceeded imme- 
diately to the bank and presented the check to the 
paying teller, saying that the defendants knew the 
house of the plaintiffs was all right, but that they did 
not know the man who presented it, who was a 
stranger, and they asked him to go to the bank and 
collect it for them. 

After first looking at the face of the check, and then 
at the back of it, the teller, in answer to the question 
of the messenger, “ Is that good ?’’ remarked that it 
was all right, and immediately paid the check, and 
stamped it with the usual words indicating payment 
by the bank. But before the messenger reached the 
defendants’ place of business with the money, the 
transaction with the stranger had been concluded, and 
he left the defendants’ office, with the legal tender 
notes, several minutes before the messenger returned. 
One of the clerks of the defendants, however, followed 
a short distance behind the stranger, for a block or 
two, so as to observe his movements, until the latter 
entered a cellar on Kearney street and was out of sight, 
whereupon, the clerk returned ‘o the office, and, on his 
arrival, found the messenger there with the money re- 
ceived for the check. On the first or second of the fol- 
lowing month, the plaintiffs and the officers of the bank 
discovered for the first time that the check issued by 
the plaintiffs, on the llth of February, for $30, had 
been fraudulently altered by changing the date from 
the 11th to the 12th of February, and by inserting 
in the body of it the name of the defendants’ firm 
as payees, and by raising the amount from $30 to 
$2,931.25, and, in this altered form, the check was paid 
to the defendants as above stated. On the same 
day on which the fraud was discovered, the plaintiffs 
and the officers of the bank notified the defendants 
of it; but no formal demand was made upon the 
defendants for a return of the money until the 9th 
of March. The check has never been returned or 
offered to be returned to the defendants; but, immedi- 
ately on the discovery of the fraud, the plaintiffs and 
the bank employed detectives to search for the person 
who delivered the check to the defendants; but they 
were unable to find him, and he has not been discovered. 
The court finds that the defendants received the 
check in good faith, in the usual course of their busi- 
ness, and fora full and valuable consideration. It also 
appears from the findings that it was the custom for 
each member of the plaintiffs’ firm to draw and fill up 
checks, and that occasionally the body of the check 
was filled up by ‘a book-keeper or clerk; and that 
during the whole pertod during which these checks 
were being drawn and paid, the paying teller at the 
bank was the same who paid the check in question. 
It further appears that the writing in the altered 
check, except the signature of the drawers, was 
in a heavy hand, and very unlike in appear- 
ance any of the genuine checks produced at the trial, 
of which there were more than forty drawn during 
the same month in which the altered check was issued. 
The court also finds that the defendants never doubted 
the genuineness of the check, but wanted it cashed, as 
they did not know how the man who presented it came 
by it. A stipulation was filed in the cause, to the 
effect that, in order to avoid circuity of action, and to 
end the litigation concerning the check and its pay- 
ment, the court might determine in this action 
whether the loss should fall upon the plaintiffs, the 
defendants or the bank, and might enter the appropri- 
ate judgment, with like effect, as though the appropri- 
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ate action had been brought. On these facts, the court 
enters a judgment for the plaintiffs, from which the 
defendants have appealed. 

The rule is well settled that the drawee of a check is 
bound at his peril to know the handwriting of the 
drawer; and, if he pays a check to!which the signature 
of the drawer was forged, he must suffer the loss, as 
between himself and the drawer or an innocent holder 
to whom he has made payment. As between himself 
and the drawer, he undertakes that he will pay no 
checks, except such as have the genuine signature of the 
drawer, which he assumgs to know; and, as he is pre- 
sumed to be acquainted with the signature, he will not 
be allowed to recover the money back from an innocent 
holder, who is not presumed to have such knowledge. 
But there is no presumption that the drawee is 
acquainted with the handwriting in the body of the 
check, inasmuch as checks are often filled up in hand- 
writing of persons other than the drawer. and with 
which the drawee is not presumed to be familiar and 
may have had no opportunity whatever to become 
acquainted. If the rule were otherwise, the drawee 
could never safely pay a check filled up in a handwrit- 
ing that was new to him until he had first satisfied him- 
self by inquiry from the drawer whether the check had 
been properly filled up. This would result in such 
delay and inconvenience as greatly to interfere with 
commercial transactions which are so largely carried 
on by means of checks. The rule is, therefore, now well 
settled, that if the drawee, in good faith and without 
negligence, pay, even to an innocent holder, a check 
which has been fraudulently altered in amount after 
it left the hands of the drawer, he will, ordinarily, be 
entitled to recover back from the person to whom 
it was paid the excess over the true amount of the 
check. ‘* The rule requiring the bank to know the cus- 
tomer’s handwriting is confined in its practical effect 
to requiring a knowledge of his signature. Neither 
law nor the ordinary course of business renders it a 
matter of suspicion that the body of the check or bill 
is not written in the drawer’s hand. Nevertheless, a 
false or fraudulent alteration in a material point, made 
in the body of the check or bill, renders the document 
a technical forgery, just as much as the simufating 
the signature itself. Knowledge of the drawer’s 
signature is, of course, no possible guide for the 
detection of this description of forgery, and, in such 
cases, a modification of the general rule, that pay- 
ment on forged paper is no payment, has to be made in 
deference to the sheer necessities of justice.”” Morse 
on Banks and Banking, 300. 

In the Bank of Commerce vy. Union Bank, 8 Comst. 
234, Ruggles, J., in delivering the opinion of the 
court, says: ‘‘ The payment of a bill of exchange by the 
drawee is ordinarily an admission of the drawer’s sig- 
nature, which he is not afterward, in a controversy 
between himself and the holder, at liberty to dispute. 
* * * * The drawee is supposed to know 
the handwriting of the drawer, who is usually his cus- 
tomer or correspondent. As between him, therefore, 
and an innocent holder, the payer, from imputed neg- 
ligence, must bear the loss.” 

In support of his proposition he quotes Price y. Neal, 
8 Burr. 1,384; Wilkison v. Lutwidge,1 Strange, 648, 
and Story on Bills, section 262, to which many other 
authorities might be added. ‘ But,’’ he says, ‘it is 
plain that the reason on which the above rule is founded 
does not apply to acase where the forgery is not in 
counterfeiting the name of the drawer but in altering 





the body of the bill. There is no ground for presum- 
ing the body of the billto be the drawer’s handwrit- 
ing or in any handwriting known to the acceptor. 

* * * No case goes the length of saying 
a the acceptor is presumed to know the handwriting 
of the body of the bill, or that he is better able than 
the indorsers to detect an alteration in it. The pre- 
sumption, that the drawee is acquainted with the 
drawer’s signature, or able to ascertain whether it is 
genuine, is reasonable. In most cases, it is in conform- 
ity with the fact. But to require the drawee to know 
the handwriting of the residue of the bill is unreason- 
able. It would, in most cases, be requiring an impos- 
sibility. Such a rule would be not only arbitrary and 
rigorous but unjust.’’ The same principle is recognized 
in National Park Bank v. Ninth National Bank, 55 
Barb. 124, in which, after conceding that the drawee 
of a check is bound, at his peril, ‘* but the liability ex- 
tends no further, and where the genuine draft has been 
altered not only in the name, but in the amount to be 
payable, I do not think that rule should hold the 
drawee liable for any more than the amount of the 
original draft ; and, for the balance, the plaintiff should 
recover * * * * I think the rules, as 
heretofore settled, viz.: The drawee is bound to know 
the handwriting of the drawer, and is liable for a draft 
which he pays, although forged; and the other, that 
where the body of the draft is altered, the drawee may 
recover the amount from the person receiving it, may 
both be applied to this case, and should lead to the result 
before stated.’’ The same case was taken to the court 
of appeals and is reported in 46 N. Y.77. In that 
court, the judgment was reversed, on the ground that 
the signature of the drawer was forged, and, for that 
reason, the drawee was not entitled to recover. But 
there is nothing in the opinion of the court in conflict 
with the proposition, that if the signature of the 
drawer had been genuine, and the bill had been altered 
only in the amount, the drawee would have been 
entitled to recover. There is, indeed, little or no con- 
flict in the authorities on this point; and the rule that 
the drawee is not presumed to know the handwriting 
in the body of a bill or check, and is not bound, before 
payment, to ascertain at his peril that the amount 
has not been altered in the body of the bill, is 
founded on principles of reason and justice, and ought 
not to be disturbed. There may, however, be excep- 
tions to this general rule. If the alteration be made in 
such manner that, on the face of the paper, there 
appears enough to excite a reasonable suspicion of 
fraud, or if the drawee has information which would 
lead a prudent person to suspect that the bill had been 
altered, it would, doubtless, be his duty to decline pay- 
ment until the doubt was removed. I am, therefore, of 
opinion that if there was no such suspicious circum- 
stances in this case, and if the bank was guilty of no 
laches after the discovery of the fraud, it is entitled to 
recover. It is claimed, however, for the defendants, that 
the handwriting in the body of the check, so different 
from that usually found in the plaintiff’s checks, was, 
of itself, sufficient to excite a well-founded suspicion in 
the paying teller that the check had been tampered 
with; and that when there was superadded to this the 
information given to him by the defendants’ messen- 
ger, common prudence required that he should ‘in- 
vestigate the matter before payment. We have already 
seen that the fact, that handwriting in the body of 
the instrument was not that of the drawer, raised no 
presumption that the check was not genuine. The 
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findings show that checks of the plaintiff’s firm were 
filled up, sometimes by the member of the firm who 
signed the firm name to it, and, at other times, by the 
clerks and book-keepers; and the bank teller cannot be 
presumed to know but that the plaintiffs had employed 
a new clerk or buok-keeper who had filled up the check. 
But, aside from the consideration, the mere fact that 
the body of the check is in a different handwriting 
from that usually employed was not, of itself, sufficient 
to raise the slightest suspicion of fraud. The practice 
is so common, inall commercial communities, of caus- 
ing checks of the same drawer to be filled up in differ. 
ent handwritings, that it is not to be presumed the 
attention of the drawee will be particularly called to 
to the handwriting in the body of the paper. It is the 
signature which verifies the instrument and not the 
writing in the body of it, and if the signature be gen- 
nine and the writing in the body of the paper in the 
usual form, though in a different handwriting from 
that usually employed, there will be nothing in the lat- 
ter circumstance to excite the slightest suspicion of 
fraud. 

Nor was there any thing stated by the messenger to 
the teller which could justly arouse a reasonable doubt 
in respect to the genuineness of the check. The only 
fact stated by him was that the “‘defendants knew the 
house of plaintiffs wasall right, but that they did not 
know the: man who presented it (the check), who 
was a stranger, and they asked him to go to the bank 
and collect it for them.’ The only fact included in 
this statement was that the man who presented the 
check was a stranger to the defendants; and if this of 
itself should have put the bank upon inquiry, much 
more should it have had that effect with the defend- 
ants themselves who were about to part with a large 
sum of money to the stranger on the faith of this check; 
and who had brought the check to them payable to 
their order, and for the precise sum necessary to pur- 
chase the legal tender notes. There was, certainly, more 
to excite the suspicion of the defendants than of the 
teller; and yet, instead of sending their messenger to 
the plaintiffs to ascertain if the check was genuine and 
how it came into the stranger’s possession, they sent 
him to the bank with no other instructions than to col- 
lect the money. They did not expect the teller to en- 
lighten them as to the stranger or how the check came 
junto his possession. If they were seeking information 
on that point, they would naturally have applied to the 
drawers of the check and not to the officers of the 
bauk, who could not be supposed to have any informa- 
tion onthe subject. If there was negligence on either 
side, it was on the part of the defendants, and not the 
bank. Commercial und Farmers’ National Bank v. 
First National Bank, 90 Md. 11. 

But it is said the bank was guilty of laches, after the 
discovery of the fraud, in not promptly demanding 
payment of the defendants, and in never having re- 
turned or offered to return the check. It appears from 
the findings that, on the same day on which the fraud 
was discovered, the defendants were notified of it, but 
a formal demand of payment was not made until about 
nine days thereafter. 

It is clear that a demand was not necessary, if 
viewed in the light of a condition precedent merely. 
If necessary at all, it was only on the ground that, 
in view of it, the defendants may have had an addi- 
tional motive for greater diligence in searching for 
the forger and seeking restitution. During the nine 
days which elapsed after the discovery of the fraud 





and before payment was formally demanded, the de- 
fendants may, probably, have omitted all effort to dis- 
cover the person from whom they received the check, 
under the belief that the plaintiffs or the bank had 
concluded to submit to the loss. If the omission to 
make the demand promptly is entitled to any weight 
(a point not decided), it is only for the reason that 
the defendants may thereby have been lulled into 
security and have omitted efforts they would other- 
wise have made to procure indemnity. In that view, 
the failure to make the demand may, possibly, have 
been laches. But I deem it unnecessary to decide 
the point in this case. The failure to return, or to 
offer to return, the altered check to the defendants 
presents a question of more difficulty. In the case of 
the payment of counterfeit bank notes, the rule ap- 
pears to be well settled that, in order to recover the 
consideration from a person who innocently paid them 
out, the holder must return them prumptly. The case 
of the Gloucester Bank v. Salem Bank, 17 Mass. 33, 
was an action of that character, and the court held that 
a delay of fifteen days in returning the notes was fatal 
to the action. In delivering the opinion of the court, 
Chief Justice Parker says: ‘“‘ The true rule is, that the 
party receiving such notes must examine them as soon 
as he has opportunity and return them immediately. 
If he does not, he is negligent, and negligence will 
defeat his right of action. This principle will apply in 
all cases where forged notes have been received.” 
After saying that the delay of fifteen days was too 
great, he continues: ‘“‘The defendants then had no 
means of looking up those from whom they had received 
the notes; and, although there is no evidence in the 
case from which it can be ascertained that they could 
have saved themselves, if they had received earlier 
notice, the law will presume that a change of circum- 
stances had taken place which would justify them in 
resisting the action.’”” The same rule was announced 
by the supreme court of the United States, in the case 
of the Bank of the United States v. Bank of Georgia, 10 
Wheat. 333. This, also, was an action to recover con- 
sideration paid for counterfeit bank notes which were 
not offered to be returned until after the lapse of nine- 
teen days from the time when they were received. 
Mr. Justice Story, in delivering the opinion of the 
court, says: ‘‘The holder, under such circumstances, 
may not be able to ascertain from whom he received 
them, or the situation of the other parties may be 
essentially changed. Proof of actual damage may not 
always be within his reach; and, therefore, to confine 
the remedy to cases of that sort would fall far short of 
the actual grievance. The law will, therefore, presume 
a damage, actual or potential, sufficient to repel any 
claim against the holder. Even in relation to forged 
bills of third persons, received in payment of a debt, 
there has been a qualification engrafted on the general 
doctrine, that the notice and return must be within a 
reasonable time, and any neglect will absolve the payer 
from responsibility.”” In Thomas v. Todd, 6 Hill, 341, 
Mr. Justice Bronson says: ** Although the bill has no 
intrinsic value, it should be returned to the debtor, so 
as to enable him to trace out and fall back upon the 
person from whom he received it. And, for the same 
reason, the bill should be returned without any un- 
necessary delay.” 

These cases, it is true, grew out of the payment of 
counterfeit bank notes; and we have been referred to 
no case adjudicating the precise point involved in the 
action, nor have we been able to find ono, after a some- 
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what diligent examination of the books. In the case 
of counterfeit bank notes, the person who receives 
them is held to great diligence, not only in returning 
them on the discovery of the forgery, but, also, in the 
detection of the fraud. In the case of the Gloucester 
Bank v. Salem Bank, supra, the court held that the 
person receiving such notes ‘*‘ must examine them as 
soon as he has opportunity and return them immedi- 
ately. If he does not, he is negligent, and negligence 
will defeat his right of action.’’ The reason assigned 
for the strictness of the rule is, that delay in returning 
the notes would render it more difficult to trace out 
the person from whom the prior holder had received 
them, and to obtain restitution for the consideration 
paid for them. As between two innocent persons, 
neither should be allowed to impair or jeopardize the 
rights of the other by any negligence whatever, and he 
who commits the negligence should suffer the loss. In 
the case of bank notes, a greater degree of diligence in 
detecting the fraud and returning the notes would, 
doubtless, be exacted than in respect to forged bills of 
third persons received in payment of a debt, concern- 
ing which, as we have seen, Judge Story said, in Bank 
of the United States v. Bank of Georgia, supra, that 
“the notice of return must be within a reasonable 
time; and any neglect will absolve the payer from 
responsibility.”’ In general, it is more or less difficult 
to identify a particular bank bill as that which was 
received from a particular person; and, in a majority 
of cases, it would, perhaps, be impossible to do so after 
a considerable delay. For this reason, the return 
should be more promptly made than in the case of a 
forged bill of a third person. But, in each case, the 
person from whom the spurious paper was received is 
entitled to the fullest opportunity to obtain indemnity, 
if he can, from the prior indorsers or guarantors, if 
there be any, and, if there be none, then from the 
person to whom he paid the consideration. If 
there be prior indorsers to whom he may look, it 
is quite obvious that his remedy would be incomplete, 
and, perhaps, ineffectual, without the possession of the 
forged paper. There may have been several prior 
indorsers, and each in turn would be entitled to the 
bill, in order the more effectually to assert his rights 
against those who preceded him. But, if there were no 
prior indorsers, his remedy against the person from 
whom he received the forged check or billis plain. If 
the defendants in this case had refunded the money, on 
being notified of the forgery, or on the subsequent 
demand of payment, their right to proceed against the 
stranger, from whom they received the check, would 
have been unquestionable; and it is clear that they 
could not effectively have prosecuted civil proceedings 
against him without the possession of the check. It 
may possibly be that he also was innocent of the fraud, 
and received the check in good faith, in which event, 
on refunding the money he received, he would be 
entitled to the check to enable him to assert his rights 
against the person from whom he received it. But it is 
insisted on behalf of the plaintiffs: First, that the de- 
fendants waived a return of the check; and second, 
that a return of it could not have benefited them, 
inasmuch as the person from whom they received it 
immediately disappeared, and cannot now be found 
after diligent search. On the first point, it is sufficient 
to say that the record furnishes no evidence of a 
waiver; and, on the second point, the reply may be 
found in the language of Judge Story, already quoted, 
where he says the law will “ presume a damage,.actual 





or potential, sufficient to repeal any claim against the 
holder;” or, in the words of Chief Justice Parker, in 
Gloucester Bank v. Salem Bank, **the law will pre- 
sume that a change of circumstances had taken place 
which would justify them in resisting the action.” I 
am, therefore, of opinion that a failure to return, or to 
offer to return, the check tothe defendants isa valid 
defense to the action; and, on this ground. the judg- 
ment must be reversed and the cause remanded for a 
new trial. But, in view of another trial, it may be 
proper to notice the proposition urged by the plaintiffs, 
to the effect that, by indorsing the check, the defend- 
ants guaranteed that it was genuine, in respect to the 
amount appearing on its face. There is no conflict in 
the authorities on the point that the holder of a bank 
check who accepts payment thereby undertakes that all 
indorsements, prior to his own, are genuine, and that 
he is the lawful holder and owner of it. As we have 
already seen, he does not undertake that the signature 
of the drawer is genuine. With that the drawee is 
presumed to be acquainted, and is bound at his pearl 
to know it. But there is no such presumption in 
respect to the signatures of the payee and indorsers, all 
of whom may be strangers to the drawee, and of whose 
handwriting he is not presumed to have any knowledge. 
When, therefore, the holder presents a check or Dill 
for payment, the title of which he derives through 
prior indorsements, he undertakes with the drawee 
that these indorsements are genuine, and that he has 
avalid title, and, consequently, a right to receive the 
money. If it afterward transpires that one or more of 
the indorsements were forged, the drawee will be enti- 
tled to recover back the money from the person to 
whom he paid it, on the ground that the latter had no 
title to the bill or check, and the payment was, there- 
fore, made without consideration, under an innocent 
mistake. But the indorsement of the holder receiving 
payment can have, at most, no greater legal significance 
than this. It implies, at best, only an undertaking 
that he has a valid title to the bill or check, and, conse- 
quently, a right to receive payment on implication, 
which the law raises without the indorsement. But 
theindorsement, proprio vigore, imposes upon him no 
other or greater liability to refund money paid upon an 
altered check than would attach to him without the 
indorsement. In other words, the indorsement does 
not, of itself, import an undertaking that the check 
has not been altered; and, in a proceeding to recover 
back the amount paid on an altered check, the indorse- 
ment could not be made the foundation of the action, 
as importing a promise to refund the money in case it 
should afterward appear that the amount in the body 
of the check had been fraudulently altered. In such 
cases, the right of recovery does not rest, in whole or in 
part, upon the indorsement as importing a promise to 
refund the amount received upon the altered check, 
but upon the fact that the money was paid by the 
drawee without consideration, under an innocent mis- 
take. The authorities in support of this view of the 
question are numerous and uniform, and we liave been 
referred to none to the contrary. 

Judgment reversed and cause remanded for a new 
trial. 
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A number of prominent citizens of Brooklyn recent- 
ly appeared before Governor Dix and preferred 
charges against distriet attorney W. Brittan, of Kings 
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COURT OF APPEALS ABSTRACT. 
ACTION — PRACTICE. 


1. Action for the conversion of two promissory notes 
executed by plaintiff and converted by his agent, in 
whose hands they were in charge, and who agreed to 
account for them and pay them over. Held, that the 
principal had a right to sue for the breach of the con- 
tract or fortheconversion. If he elect to proceed fora 
breach of the contract, he may interpose it as acounter- 
claim, in an action upon contract brought by the agent 
against him. Coit v. Stewart. Opinion by Grover, J. 

2. Anorder of the general term, reversing an order of 
the special term, sustaining a demurrer, is not appeal- 
able to this court. Ib. 

ASSESSMENT. 

1. In the taxation of persons and property, a compli- 
ance with the statute in all preliminary measures, and 
in all matters which are of the substance of the pro- 
cedure and designed to protect the tax payers, is acon- 
dition precedent to the legality and validity of the 
tax. Westfall v. Preston & Gere et al. Opinion by 
Allen, J. 

2. The assessment-roll is to be completed on or before 
the Ist of August, for the purpose of deposit for in- 
spection. After that time the assessors have no juris- 
diction over the persons of the tax payer, the roll, or 
the subject-matter of the assessment of the current 
year, except to review the assessments already made, 
and to verify the roll after such review. For the pur- 
pose of verification and delivery to the supervisor, the 
roll cannot be completed until after the time fixed for 
its final review and correction, the 3d Tuesday in Au- 
gust. An affidavit thereto of the assessors, made 
prior to that date, is void, and, where the defect ap- 
pears on its face by the date of the jurat, it confers no 
jurisdiction upon the board of supervisors to impose 
a tax upon persons or property named therein, or to 
sign a warrant to the collector. The affidavit being 
part of the assessment-roll delivered to the collector, 
the want of jurisdiction of the board of supervisors is 
apparent upon the face of the papers. The warrant 
does not protect the collector. Ib, 

3. When property is sold under a void warrant or for 
an illegal tax, a receipt of the owner for the surplus 
from the sale over the tax and expenses is not a con- 
donation or accord, and satisfaction of the trespass. 
Ib. 

BONA FIDE PURCHASER. 

Plaintiffs’ complaint alleged that certain of the 
creditors of an insolvent railroad corporation entered 
into an agreement to purchase its property upon a fore- 
closure sale, and to organize a new company to operate 
the road; they agreed to the issuing of bonds and stock 
of the new company and the apportioning of them 
among the holders of the actually issued mortgage 
bonds of the old company and certain other specified 
creditors; in pursuance of the agreement the property 
was purchased for less than the amount of the mort- 
guge bonds, held by the parties to the agreement, and 
was afterward transferred to the new company, its 
stock and bonds issued and distributed as stipulated ; 
the old company owed plaintiff on a contract for iron 
rails furnished to lay its tracks, and, under the con- 
tract of purchase, plaintiff was equitably entitled to its 
mortgage bonds for the balance claimed. The credi- 
tor’s agreement had not provided for this claim. 
Plaintiff was a party to that agreement, and the holder 
of a large amount of the mostgage bonds provided for 





therein ; and he received their proportion of the bonds 
and stock of the new company. Plaintiff claimed that 
the bonds, to which he was equitably entitled, should 
be considered as issued at the time of the making of 
the creditor’s agreement, and the property in the hands 
of the new company was subject to the trust of provid- 
ing for them, as the agreement provided for other mort- 
gage bonds. There was no allegation of fraud or collu- 
sion or that any of the stockholders of the old com- 
pany derived any benefit thereunder. 

On demurrer, held, that the creditors who made 
the agreement were bona fide purchasers, and took the 
property clear of any trusts in favor of other creditors ; 
that, although as between the old company and its 
creditor, equity would consider that done which ought 
to have been done, the rule did not affect the rights of 
third parties (as between each other) who had con- 
tracted in reference to what the company had actually 
done, and especially where one claiming the benefit of 
it was a party to that contract, assented to its terms 
and received its benefits; therefore, the facts stated 
did not constitute a cause of action. Vosev. Cowdrey, 
etal. Opinion by Rapallo, J. 


COLLISION — TOWING. 


1. Action for damages resulting from a collision on 
the Hudson river. It appeared that plaintiff’s barge 
and another were in tow immediately in the rear of a 
line of canal boats, which formed part of the tow, and 
about ten rods from them; it did not carry the lights 
required by the navigation acts of congress to be 
upon a vessel being towed, but its lights indicated that 
the barge was at anchor. Defendants’ schooner tried 
to pass between the barge and canal boats; there was 
ample room to pass in the channel outside of the tow, 
and no apparent necessity for the schooner’s sudden 
change of course. 

Held, that the jury might have found from the evi- 
dence, that those in charge of the schooner knew the 
barge belonged to the tow, and the attempt to pass 
between it and the canal boats was negligence. A non- 
suit was error. Silliman et al. v. Lewis et al. Opinion 
by Church, C. J. 

2. The want of proper lights on plaintiffs’ vessel is not 
a defense, if those in charge of defendants’ vessel knew 
the state of affairs and could with reasonable care 
have avoided the injury. To prevent a recovery by 
plaintiffs, their negligence must have contributed to 
the injury. [b. 

3. Where a vessel is in tow of another, the owner of 
the former is not responsible for the negligence of 
those in charge of the latter. Ib. 

COMMON CARRIERS — DELIVERY. 


Action for the conversion of a quantity of butter 
shipped on defendant’s line, by plaintiffs, to be carried 
from New York to Georgetown, consigned to plaintiffs’ 
order; the packages were not marked. One S. pre- 
sented to defendant’s delivery clerk a letter to him 
from plaintiffs, containing these words: ‘The roll 
sent you to-day (the 20th) you will find of very good 
quality ;"’ upon this the clerk delivered the butter to 
S. Plaintiffs were nunsuited on the trial. Held, that 
as a question of law the letter was not a sufficient 
authority to justify the delivery of the butter to S., 
nor was the writing of it negligence per se, but it wasa 
question of fact for thejury, to be determined from 
the letter and the other facts of the case, whether 
from plaintiffs’ negligence or otherwise, the defendant 
Was excused or justified in the delivery of the prop- 
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erty. The nonsuit was, therefore, error. Viner et al. 
yv. N. Y. A. G. & W. St’ship.Co. Opinion by Church, 
“— DEFENSE — PRINCIPAL AND SURETY. 

1. In an action upon a promissory note the answer 
alleged facts sufficient to constitute a defense for want 
of consideration or for a recoupment of damages. 
Held, it is not necessary for defendant to state which 
defense he will rely upon, and if he does so state, this 
will not preclude him from insisting upon any defense 
the facts alleged will justify. The facts alleged con- 
stitute the defense, and whether the party calls it by 
the right name or not is immaterial. Springer v. 
Dwyer. Opinion by Church, C. J. 

2. When the principal and surety are sued together a 
successful recoupment by the former would inure to 
the benefit of the latter as well, although the surety 
could not, if sued alone, avail himself of this defense. 
- INFANTS’ REAL ESTATE. 

The provisions of the third section of the act of 1833 
(chap. 319, Laws of 1833), amending the act incorporat- 
ing the (then) village of Brooklyn, authorize the taking 
of the residue of any lot, upon the written consent of 
the owner, where a portion of it is required for the 
opening of streets, etc. No provision is made for 
divesting infants of lands not required for the improve- 
ments. Neither the infant’s general guardian nor 
guardian ad litem has power to consent to such a trans- 
fer. The only mode of transferring his title to the 
city would be by proceedings for the sale of infants’ 
real estate under the Revised Statutes. Battell v. Bur- 


rill. Opinion by Rapallo, J. 


PRACTICE. 

Where a judgment is rendered by the general term 
upon a verdict taken subject to the opinion of that 
court and a statement of facts with the questions or 
conclusions of law is prepared, as required by section 
333, subd. 2, of the Code, and is made a part of the record, 
the facts presented in the statement are the only ones 
which can be considered on appeal. If the statement 
is in any respect defective, it must be sent back to the 
supreme court for correction. Jaycox etal. v. Came- 
ron. Opinion by Allen, J. 


PROMISSORY NOTE — SURETY. 


Action to recover the amount of a joint promissory 
note executed by La Farge and one Lahens. La Farge 
signed the note as surety; he was under no liability to 
plaintiff, legal or equitable, irrespective of or prior to 
the making of the note. The note not being paid after 
the death of La Farge, this action was commenced 
against his representatives. Lahens, the joint maker, 
survived La Farge. 

Held, that upon the death of one of the makers of a 
joint promissory note, who was not liable for the debt, 
irrespective of the joint obligation, but who signed the 
note simply as surety, his estate is absolutely dis- 
charged, both inlaw and in equity. The survivor, only, 
is liable. The surety’s contract is the measure and 
limit of his liability. Getty, Trustee, etc., v. Binsse, Ear. 
etc., etal. Opinion by Peckham, J. 


RAILROAD COMPANY — LEASE. 


A railroad company leased its road, all its land, upon 
or across which the road, or any part thereof, or its 


machine shops, warehouses, freight or passenger depots, 


or buildings were constructed. The lease included all 


lands acquired for use in operating the road, and with- 





out which the use of the road, or any part thereof, 
would be less convenient and valuable. In an action 
to appraise certain lands of the company, held, that 
the lease included land, the title to which the company 
had acquired prior to the execution of the lease, for 
the purpose of use as a street, in connection with its 
road, which use would be highly beneficial and con- 
venient for its business, even if such use had not been 
actually obtained at the time of the execution of the 
lease. Where the land was condemned, and taken 
under the statute by another railroad, the lessee was 
entitled to the use of the money awarded as damages 
for such taking during the continuance of the lease. 
Matter of N. Y. C. R. R. Co., to appraise lands. 
Opinion by Grover, J. 
a ooo 
DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW YORK.* 
AGREEMENT. 


1. Proof of a different consideration from that ex- 
pressed. — While in deeds, and other instruments, a 
party may, for certain purposes, prove the considera- 
tion to have been different from that expressed, such 
evidence is not admissible to contradict an agreement 
or covenant to pay a certain sum. Delamater v. Bush. 

2. The principle that previous oral negotiations are 
merged in the writing is also a reason why such proof 
should not be admitted in the absence of fraud or mis- 
take. Ib. 

3. Fraud as a defense. — Where, in an action upon a 
written instrument, the oral evidence disclosed that 
the parties to the action, between themselves, fixed 
$450 as the sum to be paid by the defendant as rent for 
a stone-quarry, untruly, for the purpose of obtaining 
from another person a portion of that sum; whereas, 
between themselves, $250 was all that was to be paid 
by the defendant: Held, that, if this was true, it was 
a fraud, which a party is not allowed to set up as a de- 
fense. Ib. 

4. Damages for breach. —The law imposes on a party 
subject to injury from a breach of contract by another, 
the active duty of making reasonable exertions to ren- 
der the injury as slight as possible. And if the injured 
party, through negligence or willfulness, allows the 
damages to be unnecessarily enhanced, the increased 
loss justly falls on him. Gillis v. Spence. 

5. Where a contract was made by the trustee of a 
school district, with the plaintiff, by which the latter 
was engaged to teach in a common school in said dis- 
trict for the term of one year, and such contract was 
broken by the trustee, by his refusal to permit the 
plaintiff to enter upon, or perform, her duties; it was 
held, that the violation of the contract, by such trustee, 
and the plaintiff’s offer specifically to perform prima 
facie, entitled the latter to recover the contract price, 
and cast upon the defendant the burden of proving that 
by reasonable exertion the plaintiff could have obtained 
other like employment in the vicinity. Ib. 

Held, also, that it was the duty of the plaintiff to 
make reasonable exertion to secure another school, 
and not remain idle for a whole year, awaiting a call 
from other districts. But that to make a case for miti- 
gating damages, the defendant was required to prove 
that, by making such efforts, employment could ha 
been securéd by the plaintiff. Ib. ; 


_ 8 of 
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COMMERCIAL PAPER. 

1. Bona fide holder: how far protected. — A bona fide 
holder of cial paper tw» which, as between 
maker and payee, there is a good defense, is entitled to 
be protected only to the extent of the value which he 
has paid. If he has paid but a part of the considera- 
tion or value of the property, he is only entitled to be 
considered a bona fide holder pro tanto. Huff v. Wagner. 

2. There is no reason for any distinction between 
the case of a purchaser for money, and one where the 
note is exchanged for property. Ib. 

3. In an action upon a promissory note, brought by 
an indorsee against the maker, the latter set up asa 
defense that the note was obtained from him by the 
payee, by means of false and fraudulent representa- 
tions made on the sale of a patent right, and gave evi- 
dence showing the fraud. The plaintiff claimed to be 
a bona fide holder of the note, for value. It appearing 
by his evidence that the consideration he gave for th. 
and another note was a span of horses, the defendant 
offered to show “that the property traded for the 
notes was not, at the time of the trade, worth more 
than half as much as the amount of the notes.”’ Held, 
that the evidence offered was improperly rejected. Ib. 





COMMON SCHOOLS. 

1. Action by teacher for wages. — In an action against 
the trustee of a school district, for breach of a contract 
made by him with the plaintiff, by which the latter was 
engaged as a teacher for a specified term, which breach 
consisted in the defendant's refusal to permit the plain- 
tiff to enter upon or perform her duties as such teacher, 
the defendant should be allowed to prove, in justifica- 
tion of his refusal, and in bar of a recovery, that the 
plaintiff was incompetent to teach the school; notwith- 
standing she had procured from the proper district 
school commissioner a certificate of her qualifications 
toteach. Gillis v. Spence. 

2. Such a certificate is not conclusive evidence of 
qualification, when the question arises between trus- 
tees and teacher. It is prima facie evidence only; and 
the presumption raised by it may be rebutted by direct 
evidence tending to show that the holder lacks all or 
any of the requisite qualifications. Ib. 


DEBTOR AND CREDITOR. 


1. Relief to judgment creditor: isswing execution, when 
unnecessary. — Where the property of a judgment 
debtor, sought to be reached and applied upon the 
judgment, is real estate only, and the debtor has no 
other property out of which the judgment can be sat- 
isfied, and that has been conveyed to another, in fraud 
of the judgment, it is not essential to relief for the 
judgment creditor to show that execution has been 
issued upon his judgment. Payne v. Sheldon et al. 

2. Thus, where it was alleged in the complaint and 
admitted by a demurrer, that a just debt was due from 
a defendant; that after this same wus created, and 
before judgment thereon, he sold and conveyed the 
premises sought to be reached to one of his co-defend- 
ants, with the fraudulent intent and design of cheat- 
ing and delaying the judgment creditor in the collec- 
tion of his debt; that he was without pecuniary 
responsibility, and owned no other property out of 
which the judgment, or any part of it, could be col- 
lected: Held, that a court of equity had power to 
grant the appropriate relief to the plaintiff by declar- 
ing the fraudulent conveyance void, and setting it 
aside, and decreeing that the judgment debtor. was 





the owner of the premises conveyed by it, and that the 
same were subject to the lien of the judgment Ib. 

3. And that it was no objection to the granting of 
such relief that the plaintiff did not allege, in his com- 
plaint, that an execution had been issued upon the 
judgment, and placed in the hands of the sheriff. Ib. 

4. If the property sought to be reached by a judgment 
creditor is liable to sale and execution, then it must be 
made to appear that it has been made subject to the 
lien of the judgment, and that there is some necessity 
for asking the aid of a court of equity. Ib. 

5. So far as real estate is concerned, the lien is effected 
by docketing the judgment in the county where the 
lands are situated; and as to goods and chattels, by 
issuing execution to the sheriff of the county where 
the property is situated, and levyingon thesame. The 
lien being thus placed upon the property, the creditors 
are in a situation to ask relief in a court of equity, if 
there be an existing necessity. Ib. 


DEVISE. 


1. Who may take by. — Neither by the common law 
nor under our statutes regulating devises, can a devise 
of lands to the United States be held valid, Matter of 
the probate of the will of Charles Fox, deceased. 

2. That government is neither a person capable of 
taking by devise, nor can the statute regulating devises 
be construed as extending this right to bodies politic 
or corporate, except when authorized by the laws of 
the State to take by devise. Ib. 

3. By the common law, a devise of real estate was not 
permitted, except for a particular use. The right to 
devise real estate rests in the statute. The statute of 
New York only allows devises to be made to persons 
capable of holding, and to corporations authorized by 
their charter to take by devise. The United States, 
not being within either of these descriptions, cannot 
take under our statute. Ib. 


EQUITFABLE CONVERSION. 


1. To constitute an equitable conversion of real into 
personal estate, it must be made the duty of and obliga- 
tory upon the trustees to sell in any event. A mere 
discretionary power of selling produces no such result. 
Matter of the probate of the will of Charles Fox, de- 
ceased. 

2. The doctrine of equitable conversion is based upon 
the principle that equity will require a thing to be done 
that ought to be done; but where it is apparent that 
the thing sought to be obtained was contrary to law, 
there is no ground upon which the doctrine can be 
made applicable. Ib. 


EVIDENCE. 

1. Comparison of handwritings on the question of for- 
gery.— In an action brought upon an instrument in writ- 
ing, where the signature of a subscribing witness to the 
instrument is alleged to be a forgery, the defendant 
cannot read in evidence the assignment of a lease put in 
evidence by the plaintiff, and purporting to be wit- 
nessed by the same person (since deceased), for the 
mere purpose of getting a signature for comparison 
with that alleged to be a forgery. Goodyear v. Vos- 
burgh. 

2. Of experts, as to genuineness of a signature. — Where 
the question is upon the genuineness or the forgery of 
the signature of an individual as a subscribing witness 
to an instrument, an expert may be allowed to show 
the dissimilarity between such signature and the signa- 
ture of the same person as a subscribing witness to 
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another instrument, by testifying that the one is a 
natural, and the other an unnatural hand; that there 
is a difference in the color of the ink, and the writing 
and slant of the letters; and that if one is genuine, he 
should reject the other; provided such expert has been 
acquainted with the handwriting claimed to be a 
forgery, or the other instrument is properly in evidence 
for other purposes. Ib. 
MALICIOUS PROSECUTION. 

1. When action lies.— Where a party, knowing that 
a certain act does not constitute a crime, procures 
another to be indicted for a crime, or where he sup- 
poses and believes that such act, if done by another, 
would constitute a crime, and falsely and maliciously 
accuses such other of the commission of the act, and 
procures him to be indicted, an action for malicious 
prosecution lies. Dennis v. Ryan. 

2. Thus, an action will lie for the malicious prosecu- 
tion of the plaintiff in causing him to be indicted and 
tried for the crime of forgery, alleged in the indictment 
to consist in the erasure, from the back of a money 
bond which the defendant was under obligation to pay, 
of an indorsement of a payment thereon. Ib. 

3. The act charged, if true, would not constitute a 
forgery of the bond, because the indorsement is no part 
of the bond, but only evidence of a payment thereon. 
Ib. 

4. Probable cause.—It is impossible for a party to 
make for himself probable cause out of his own false- 
hood. Tb. 

PROMISSORY NOTES. 

1. Saleability: price paid: bona fide holder. — A note, 
valid in the hands of the holder, is property which 
may be sold at any price. Harger et al. v. Wilscn. 

2. The price paid, on the purchase of a promissory 
note, may go to the jury on the question of good faith; 

‘ but it cannot, as a matter of law, be held to impeach the 
title of the holder, who is otherwise a purchaser in good 
faith for value and without notice. Ib. 

3. Where the maker has intentionally issued a prom- 
issory note and put it in circulation asa valid note, 
although induced to do so by the fraud of the payee, 
and the same is purchased by a third person for a valu- 
able consideration, and without notice, though at a 
discount greater than the lawful interest, the latter 
may maintain an action thereon, as a bona fide holder. 
Ib. 

4. Extent of protection to bona fide holder. — The bona 
fide holder of a note which has been obtained from the 
maker by fraud has no equity, as against such maker, 
to be protected beyond the amount of the advances he 
has made upon the faith of the note. Ib. 


VENDOR AND PURCHASER. 

1. Rights of vendor: election of remedies. — When a 
vendor of chattels pursues the vendee, by action, to 
recover the whole ora balance of the purchase-money, 
he is acting in affirmance of the contract, and counts 
upon it. And having made his election of remedies, by 
bringing such action, he has no right thereafter to re- 
sell the property, or to disaffirm the contract and 
reclaim the property. Westfall v. Peacock. 

2. The remedies given to a vendor, upon the refusal 
of the purchaser to take and pay for the property, are 
not concurrent. The choice between them having 
been made, the others are gone forever. Ib. 

WILL. 

Construction and validity. — A will contained a devise 

of the residue of the testator’s estate, real and per- 





sonal, to the government of the United States at 
Washington *‘ for the purpose of assisting to discharge 
the debt contracted by the war for the subjugation of 
the rebellious southern States.’’ Held, 1. That under 
this will, the United States government could not take 
the real estate so devised. 2. That if the devise was to 
be considered as a trust in the United States to apply 
the property devised, for the specified purpose of 
assisting to pay the debt contracted by the war, such 
a trust was not only invalid, but there was no compe- 
tent trustee to take. 3. That the land being in this 
State, the validity of the trust was to be decided accord- 
ing to the laws of this State. 4. That the doctrine of 
equitable conversion could not be applied to the case, 
so as to make it the duty of the executors to sell the 
real estate and convert it into personalty, for the pur- 
pose of carrying out the intent of the testator. Matter 
of the probate of the will of Charles Fox, deceased. 


<> 
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UNITED STATES SUPREME COURT ABSTRACT. 
DECEMBER TER\M, 1872. 
CONSTRUCTION OF CONTRACTS. 

1. To ascertain the intent of the parties is the funda- 
mental rule in the construction of agreements. When 
the substantial thing which they have in view can be 
gathered from the whole instrument, it will control 
mere formal provisions,.which are intended only as a 
means of attaining the substance. Chesapeake and Ohio 
Canal Co v. Hill. Opinion by Bradley, J. 

2. The state of things and surrounding circumstances 
in which an agreement is made will be looked at as a 
means of throwing light upon its meaning, especially 
for the purpose of ascertaining what is its true subject- 
matter. Ib. “ 

3. A grant of aright to draw from a canal so much 
water as will pass through an aperture of given size 
and given position in the side of the canal, is substan- 
tially a grant of a right to take a certain quantity of 
water in bulk or weight. What that quantity is may 
be ascertained from the character and depth of the 
canal, the circumstances under which the water is to 
be drawn, and the state of things existing at the time 
the grant is made. Ib. 

4. The grantee will be entitled to draw this quantity 
even though it may be necessary to have the aperture 
enlarged, if it cum be done without injury to the 
grantor. Ib. 

LAND GRANTS — EVIDENCE. 

1. The act of congress of March 6, 1820, admitting 
Missouri into the Union, and the act of March 3, 1823, 
respecting grants of land to that State, without further 
grant or patent, vested in the State the 16th section of 
each township for school purposes; but where this sec- 
tion had been sold or disposed of by the government, 
it required the selection of other lands in lieu thereof by 
the register and receiver of the proper land district, 
and such selection, when made and entered in the regis- 
ter's books, vested the title of such substituted lands in 
the State. Hedrick v. Hughes. Opinion by Bradley, J. 

2. In such case, where the register’s book, or the leaf 
supposed to contain the entry, is lost or destroyed, the 
fuct of such selection may be proved by other evidence 
—as, that the lands claimed to have been so selected 
had been treated and sold as school lands by the proper 
State authorities near to the period when the selection 
should have been made; also, that the original town- 
ship plat kept in the register’s office had a memoran- 
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dum on the lot in question that it was “ reserved for 
schools."’ Ib. 

3. Where a county school commissioner, in Missouri, 
kept in a book a record of his transactions, in selling 
the school lands in the county, which was deposited in 
the county clerk’s office, and preserved as a public 
monument among the county archives, it is de factoa 
public record, and proper evidence of his official acts. 
It is also admissible as the entries of a deceased person, 
made in the course of his official duty, in a matter of 
public concern, to prove his official transactions. Ib. 

4. If atownship plat be lost or destroyed, it may be 
proved by a copy; and memoranda on such cupy, 
not contained in the original, if accounted for and 
explained, will not exclude the copy as evidence of the 
contents of the original, even though such memoranda 
be a translation of corresponding memoranda in the 
original. Ib. 


NATIONAL BANK — EVIDENCE. 


1. A receiver of a national bank, appointed by the 
comptroller of the currency, under the fiftieth section 
of the national banking act, may sue for demands due 
the bank in his own name as receiver, or in the name 
of the bank. National Bank of the Metropolis v. Ken- 
nedy, receiver. Opinion by Bradley, J. 

2. A receiver, in order to sue for an ordinary debt 
due the bank, is not obliged to get an order of the 
comptroller of the currency. It is a part of his official 
duty to collect the assets. Ib. 

3. The case of Kennedy v. Gibson, 8 Wall. 506, dis- 
tinguished from this case. That wasa suit against the 
stockholders of the bank, which required the direction 
of the comptroller. Ib. 

4. Conversations occurring during the negotiation of 
a loan, or other transaction, as well as the instruments 
given or received, being part of the res gesta, are com- 
petent evidence to show the nature of the transaction, 
and the parties for whose benefit it was made, where 
that fact is material. They are not adduced for the 
purpose of proving facts stated or affirmed in the con- 
versations, but to prove the conversations themselves 
as facts; and are not hearsay, but original evidence. 
Ib. 

5. Where the cashier of a bank effects a loan, and it 
becomes material to ascertain whether it was made for 
his own account or forthe use of the bank, evidence of 
the negotiation and circumstances may be given for 
that purpose, whatever may be the form of the securi- 
ties given or received, when the latter are introduced 
only collaterally in the cause. Ib. 

6. When papers or documents are introduced collat- 
erally in the trial of a cause, the purpose and object 
for which they were made, and the reason why they 
were made in a particular form, may be explained by 
parol evidence. Ib. . 

7. The purpose or quality of an act may be stated by 
a witness who was present and coguizant of the whole 
transaction, as whether the delivery of money by one 
man to another was by way of payment or otherwise. 
Ib. 

8. What one party to a contract understands or be- 
lieves is not to govern its construction, unless such 
understanding or belief was induced by the conduct or 
declarations of the other party. Ib. 

9: Evidence or statements of fact not contained in 
the bill of exceptions, nor made a part thereof, though 
appended thereto, will not be regarded by the court. 
Tb, ¢. 
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SALE OF LAND — REMEDY FOR DEFECT OF TITLE. 

When a contract for sale of lands is fully executed 
by a conveyance with a covenant of warranty, and the 
payment of the purchase-money, the remedy for a 
defect of title is by an action on the covenant. A 
party declining to pursue that remedy, and applying 
to a court of equity to rescind the entire contract, 
must show very clearly that such a rescission is neces- 
sary to the ends of justice. If, therefore, on or before 
the final hearing, the vendor makes and tenders a 
perfect title, no rescission will be decreed unless the 
vendee has suffered great loss or injury by the delay, 
and not then if such loss or injury can be fairly com- 
pensated by damages. Kimball v. West. Opinion by 
Miller, J. 


UNITED STATES LANDS — PRE-EMPTION. 


1. A party by settlement upon lands of the United 
States, with a declared intention to obtain a title to 
the same, under the pre-emption laws, does not thereby 
acquire such a vested interest in the premises as to 
deprive congress of the power to divest it by a grant 
to another party. Hutchings v. Low. Opinion by 
Field, J. 

2. The power of regulation and disposition over the 
lands of the United States, conferred upon congress by 
the constitution, only ceases under the pre-emption 
laws when all the preliminary acts prescribed by those 
laws for the acquisition of the title, including the pay- 
ment of the price of the land, have been performed 
by the settler. When these prerequisites have been 
complied with, the settler for the first time acquires a 
vested interest in the premises occupied by him, of 
which he cannot be subsequently deprived. He then 
is entitled to a certificate of entry from the local land 
officers, and ultimately to a patent for the land from 
the United States. Until such payment and entry, 
the pre-emption laws give to the settler only a privi- 
lege of pre-emption in case the lands are offered for 
sale in the usual manner; that is, the privilege to pur- 
chase them in that event in preference to others. Ib. 

3. The United States, by the pre-emption laws, do not 
enter into any contract with the settler, or incur any 
obligations that the land occupied by him shall ever be 
put upfor sale. They simply declare by those laws 
that, in case any of their lands are thrown open for sale, 
the privilege to purchase them in limited quantities, 
at fixed prices, shall be first given to parties who have 
settled upon and improved them. The legislation thus 
adopted for the benefit of settlers was not intended to 
deprive congress of the power to make any other dis- 
position of the lands before they are offered for sale, 
or to appropriate them to any public uses. Ib. 

4. The case of Frisbie v. Whitney, reported in 9th 
Wallace, affirmed. Ib. 

5. The case of Lytle v. The State of Arkansas, re- 
ported in 9th Howard, explained and distinguished 
from the present case. Ib. 

6. The act of congress of June 30, 1864, granting the 
Yosemite valley and the Muriposa Big-tree grove to the 
State of California, passed the title of thoze premises 
to the State, subject to the trust specified therein, that 
they should be held for public use, resort and recrea- 
tion, and be inalienable for all time. Ib. 


WAR — STATUTE OF LIMITATION. 


1. Statutes of limitation of the several States did not 
run during the late.civil war against the right of action 
of parties upon contracts made previous to, and 
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maturing after, the commencement of the war. Hialt 
v. Brown. Opinion by Field, J. 

2. Interest on loans made previous to, and maturing 
after, the commencement of the war ceased to run 
during the subsequent continuance of the war, 
although interest was stipulated in the contract. Ib. 

3. These doctrines held in a case where a mortgagee, 
who was a citizen and resident of Virginia, one of the 
confederate States, brought a suit, after the close of 
the war, upon a bond and mortgage executed by citi- 
zens of Kansas, one of the loyal States, previous to the 
war, but which matured a month after the commence- 
ment of the war. Ib. 

4. It having been held that the civil war commenced 
in Virginia at the date of the proclamation of the pres- 
ident of intended blockade of her ports, April 27, 
1861, and to have ended, so far as the statutes of limi- 
tation are concerned, on his proclamation of its close, 
April 2, 1866, the period between those dates must be 
deducted in the computetion of the time during which 
the statute of Kansas had run against the right of 
action of the mortgagee on the said bond and mort- 


gage. Ib. 
+ +6--—— 


BOOK NOTES. 


Baker, Voorhis & Co. will shortly issue a new edition 
of Abbott’s New York Digest. The five original 
volumes, the three supplements, and the matter for the 
fourth supplement, will be condensed and consolidated 
into six volumes. The entire matter will be recast, the 
reversed and affirmed cases are to be redigested, and 
the law restated as announced by the appellate court, 
together with the points, if any, on which the decision 
below is still entitled to weight; cases superseded by 
statutes will be corrected by referring, in immediate 
connection with them, to the statutes; and a new table 
of cases affirmed, reversed or overruled will be added. 
These changes will obviate the difficulty now experi- 
enced in consulting supplements, and will add largely 
to the accuracy of the work. The first volume of the 
new edition will be issued this month, the second in 
April, and the others in rapid succession. 


——+—__—__ 


WHERE SIGNATURE TO PROMISSORY NOTE 
IS OBTAINED BY FRAUD. 


In the third volume of the ALBANY Law JouRNAL, 
page 3, we published the decision in Whitney v. Snyder 
and Foster v. McKinnon, both holding that one who is 
induced by fraudulent representations, and without 
negligence on his part, to sign a promissory note, sup- 
posing it to be a contract of an entirely different char- 
acter, is not liable on the note, even to one who has 
purchased it in good faith, and for value, before due. 
To the same effect is the decision of the supreme court 
of Michigan, in Gibbs v. Linabury, 22 Mich. 479. But 
the supreme court of Iowa have held a different rule in 
Douglas v. Matting, 29 Iowa, 498; 4 Am. R. 238. 

The general term of the supreme court for the second 
department of this State has just decided the ques- 
tion in accordance with the cases first above cited. 
The case was Chapman v. Rose, and the opinion was 
delivered by Mr. Justice Tappan, and is as follows: 

The defendant, a farmer, was accosted in his barn 
one day by a person calling himself Alfred E. Miller, 
on the subject of patent hay forks, and before they 
parted the defendant consented to accept an agency 
for the sale of the forks. Miller produced and signed 
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a paper in duplicate, purporting to state defendant’s 
agency, and also a paper printed therewith, and at- 
tached thereto, purporting to be an order for forks. 
He asked defendant for his signature to the part and 
counterpart, and defendant signed both instruments, 
relying on the statement of the contents by Miller, and 
without reading, but yet scanning, one of the papers. 
Nothing was said by either party about a promissory 
note, and the transaction did not call for one. Miller 
took away one of the papers containing defendant’s 
signature to the agreement for agency and to the other 
writing or printing thereon, which Miller said was the 
order for forks. Miller left with defendant the coun- 
terpart, with both their signatures. The plaintiff, a 
broker in Middletown, became holder of a part of one 
of the instruments which Miller took away, and which 
turned out to be, not an order for forks, but a promis- 
sory note for $270, purporting to have defendant’s sig- 
nature. The note was payable to Miller, or bearer. 
Miller indorsed it, and before maturity sold it to plain- 
tiff for a price twenty-five dollars less than its face. 
A very clear case of fraudulent practices is made out 
on the facts against Miller, whereby the defendant’s 
signature was obtained to a paper of a character which 
he did not intend to sign. He was told it was an 
agreement and order, that his signature was necessary, 
and that the papers were both alike, and he produced 
on the trial the papers which he and Miller signed, and 
which Miller left with him, as an exact counterpart of 
the paper containing defendant’s signature in two 
places, and which Miller took away. The plaintiff, who 
bought the note from the payee, did not make inquiry 
of the defendant about it, although he had ample time 
and opportunity, between the 9th and 22d of February, 
during which period he was negotiating with Miller on 
the subject. He did, however, inquire as to defend- 
ant’s responsibility at a bank in the neighborhood 
where defendant was known. 

The law merchant has been extended to all proper 
lengths for the protection of innocent holders for value 
of commercial paper not matured, but when the 
instrument is not commercial paper that protection 
ceases. The term ‘“‘ commercial paper’’ may be held to 
include notes, bonds, and securities salable in the mar- 
ket. In Foster v. McKinnon, 38 Law Jour. R. N.S. 
310 (a recent case), the full bench of the English com- 
mon pleas held that defendant was not liable under 
circumstances similar to but not so strongly in favor of 
the defendant as the circumstances in this case; and 
Mr. Justice Byles remarks in the opinion that the 
party sought to be charged never saw the face of the 
bill (which had his indorsement); that its purport was 
fraudulently misdescribed; that when he signed one 
thing, he was told and believed he was signing an 
entirely different thing, “‘ and his mind never went with 
the act.’’ And he distinguishes it from that class of 
cases when the party, ‘‘ with knowledge,”’ writes his 
name across or upon a paper which is fraudulently used 
or diverted. Where the party sought to be charged by 
his signature shows that he never intended to put his 
name toany such instrument ; that he was deceived as to 
its actual contents, and that he is not chargeable with 
laches, negligence, or misplaced confidence, which is 
negligence, he will not be held liable even to a bona 
fide holder before maturity. The reason is, that there 
is no contract where there is no assent, and it would be 
a perversion of terms to hold the instrument in ques- 
tiona contract, with all the facts stated.. It had neither 
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reached in Whitney v. Snyder, ? Lans. 477, where a 
case is presented quite similar in some of the facts to 
the case at bar, and it is said that, as to negotiable 
instruments, there are some defenses as to which a 
bona fide purchaser purchases at his peril. 

Upon the authority of these cases the case at circuit 
was correctly tried, and the judgment for defendant 
must be affirmed, with costs. 


W. Vanamee and C. H. Winfield, for plaintiff. 
Groo & Wiggins, for defendant. 


— 
CORRESPONDENCE. 


THe CHARGE OF JUDGE BOARDMAN. 
La Fayette, IND., Feb. 26, 1873. 
Editor Law Journal: 

Iu your issue of February 22, 1873, in commenting 
on the legality of that portion of Judge Boardman’s 
charge in the Stokes case, where he says: “‘ The fact 
of killing being conceded, and the law implying 
malice from the circumstances of the case, the 
prosecutor's case is fully and entirely made out, and, 
therefore, you can have no reasonable doubt as to 
that, unless the prisoner shall give evidence sufficient 
to satisfy you that it was justifiable under the circum- 
stances of the case.”’ You say: “This was, un- 
doubtedly, the rule of the common law; but it has been 
held under our statutes that no legal presumption of 
intent arises, it being for the jury to find the malice as 
a fact.’’ The rule at common law would not authorize 
the charge of Judge Boardman. All Judge Board- 
man had aright to charge at common law was that 
the prisoner should give evidence* sufficient to satisfy 
the jury that he was excusable under the circumstances 
of the case; he was not, by the rules of the common 
law, required to satisfy the jury that he was justifi- 
able, and the charge had a tendency to mislead the jury, 
on account of the improper use, by the court, of the 
word justifiable instead of excusable. Each of these 
words have an exact legal meaning, and the jury are 
presumed to have applied the legal meaning of the word 
justifiable, used by the court, in the charge. The 
charge of Judge Boardman required the defendant to 
justify; the common law only required him to excuse 
the homicide. Judge Davis was, therefore, right in 
granting the stay. 

Yours, truly, 
Wm. C. Wrtson. 


Our remark was directed only to that part of the 
charge, wherein it was said that the law implied 
malice, — Ep. A. L. J. 

OO 


‘* A REFERENCE, elsewhere made to the ALBANY LAW 
JOURNAL, gives us an occasion to express our admira- 
tion for what is, to our mind, the best publication of its 
kind in this country. This is only a lay opinion, and 
we cannot speak professionally ; but what attracts us to 
the Law JouRNAL is, that while it is very complete as a 
legal newspaper, or reporter, it discusses, in its ably 
written editorials, subjects which interest those outside 
the legal profession. We have never seen a number 
which did not contain something readable, and we 
have, not seldom, gone through almost the whole of the 
twenty-four well-printed pages with more interest 
than “‘ exchanges ’’ generally succeed in arousing in us. 





The JouRwal is not local or sectional in either its plan 
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or contents, but is intended for the profession of the 


whole country, and thus we can praise it without dis- 
paraging our home law journals, which give especial 
attention to the courts of Pennsylvania.’’ — German- 
town Daily Chronicle. 


_—— +o eo 


FOREIGN NOTES. 


In England, the appeal of Edwin James for re-admis- 
sion to the bar has been refused. ——Mr. Justice Mellor, 
at a recent banquet in London, said that Lord Chief 
Justice Cockburn, by his decision as an arbitrator, not 
only vindicated the honor of England and added to his 
already-proved reputation, but made every one of his 
countrymen his debtor for all time. —— The following 
deaths have recently occurred: Sir William Fry 
Channel, one of the barons of the court of exchequer; 
Sir Charles Marshal, ex-chief justice of Ceylon, and 
Mr. Elphinstone Jackson, one of the justices of the 
supreme court of Calcutta. —— Bills have been intro- 
duced in the House of Commons, providing as follows: 
For the better care of habitual drunkards; legalizing 
marriage with a deceased wife’s sister; amending the 
law relating to juries; abolishing capital punishment. 
— The iord chancellor has presented, in the house of 
lords, a measure to establish a supreme court of 
judicature and a high court of appeal. —— By a new 
law sought to be introduced in France, released 
criminals under surveillance, cannot change their 
residence more than once a year, and then only 
by permission of the minister of the interior. —— 
Commander Gavenan, a’ prominent advocate, who acted 
as public prosecutor of accused Communists before the 
fourth court-martial at Versailles, has become insane. 
—— Among the measures proposed by the Spanish gov- 
ernment, under the new regime, are the following: 
Abolishing capital punishment, appointing judges for 
life, separating church and State, granting amnesty to 
prisoners charged with cow plicity in the recent repub- 
lican demonstrations, and abolishing the ministry of 
justice. : 

ope —-— 
LEGAL NEWS. 

The commission of appeals convened in the court 
of appeals chamber on Tuesday. 

Judge Webb, of the eleventh judicial district of 
Kansas, against whom charges were recently presented 
in the legislature of that State, has resigned. 

The Wisconsin assembly has passed the bill increas- 
ing the salary of the judges of the supreme court of 
that State to $5,000. 

Hon. W. G. Lane, of Sandusky, has been appointed 
to the seat on the bench of the Ohio common pleas 
court, made vacant by the elevation of Judge Slarie to 
the supreme court. 

In the United States district court, at Trenton, N. 
J., on the 28th ult., George L. Taylor, a lawyer of that 
city, and a solicitor for pensions, was sentenced to six 
mouths in the State prison, and a fine of one hundred 
dollars, for taking illegal fees from au applicant for 
pension. 

All the experience of a protracted and busy profes- 
sional life has convinced Hon. James Speed, ex-attor- 
ney-general of the United States, that the outcry 
which is periodically raised against the jury system is 
not well grounded, and that no other human tribunal, 
on the whole, better subserves the ends of justice. 
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DEMAND NOTES, WITH INTEREST. 

After centuries of litigation, the law of promissory 
notes, on demand, with interest, remains in an unsat- 
isfactory state. In adjudicating questions arising 
relative to these notes, the courts have been influenced 
by a variety of considerations, and have decided ac- 
cording to a variety of principles. The first question 
which met the courts was, as to the policy of allowing 
a species of security, uncertain in point of time of 
payment, to gain a position in commercial affairs. 
Upon this question of policy the courts naturally 
divided, and we find, accordingly, decisions favoring 
demand notes as a commercial element, and decisions 
disfavoring them. Upon the legal character of demand 
notes, with interest, three principles of interpretation 
presented themselves: 1. They should be due im- 
mediately, and for all purposes and as to all parties; 
2. They should be due within a reasonable time for 
all purposes, and as to all parties; 3. They should be 
due only on actual demand, for all purposes and as 
to all parties. Several attempts have been made to 
apply some one of these principles to all cases which 
might arise, whether as to the time when suit might 
be brought, or when the statute of limitations began 
to run; or when such notes were overdue or dishon- 
ored so as to allow equitable defenses; or when 
demand should be made to charge an indorser. Some 
of the courts have applied one canon of interpretation 
to one of these classes of cases, and another canon tu 
another. The consequence is, that no subject of the 
common law presents a more singular and uncom- 
plimentary set of anomalies than the adjudications 
relative to promissory notes, on demand, with interest. 
It is absolutely impossible to reconcile the decisions 
or harmonize the whole law on the subject. It will 
be found necessary to consider the law of these notes 
in four several aspects: 1. When due, so as to allow 
suit; 2. When overdue or dishonored, so as to allow 
equitable defenses; 3. When demand must be made 
to charge indorser; 4. When due, so that the statute 
of limitations begins to run. 

As early as Copp v. Doncaster, Cro. Eliz. 548, it was 
held that no demand was necessary before bringing 
suit. And we have not been able to find any case 
since, either in England or America, which modifies 
or limits this rule. And it may now be said to be the 
uniform rule, that demand notes, whether with or 
without interest, may be sued upon without demand. 
Wheeler v. Warner, 47 N. Y. 519. 

The ratio decidendi of the decisions on this point is, 
that such notes are due forthwith, and that the debt 
is precedent to any demand. How far this rule of 
interpretation is adhered to, in adjudicating other 





questions relative to demand notes with interest, will 
be seen in considering the second subdivision of the 
subject, viz.: When these notes are overdue or dis- 
honored, so as to admit equitable defenses. Upon 
this point the cases seem to hold that demand notes 
with interest are continuing securities, and that a 
reasonable time must elapse before they can be deemed 
overdue or dishonored. Ranger v. Carey, 1 Mete. 
369; The American Bank v. Jenness,2 id. 288; Wethey 
v. Andrews, 3 Hill, 582. In Ranger v. Carey, supra, 
the note was transferred by the payee one month 
after date, and the court held that it was not subject 
to adefense which the maker had against the orig- 
inal holder. In American Bank v. Jenness, supra, the 
note was transferred eight months after date, and it 
was held overdue and dishonored, so as to let in 
equitable defenses. In Wethey v. Andrews, supra, the 
note was transferred three or four weeks after date, 
and it was held not dishonored so as to let in a defense 
of a want of consideration. In Morey v. Wakefield, 
41 Vt. 24, it was held that a demand note, with in- 
terest negotiated ten months after date, was past due 
when negotiated, and subject to equitable defenses. 
See, also, Camp v. Clark, 14 Vt. 386; Herrick v. Wol- 
verton, 1 Am. Rep. 461; 41 N. Y. 581. We have not 
been able to find any case that decides the extreme 
proposition that equitable defenses may always be 
admitted against the indorsee (which would follow, 
from an extension of the doctrine, that demand notes, 
with interest, are due forthwith, so as to allow suit). 
The other extreme proposition that actual demand 
and refusal of payment is necessary to subject the 
note to equitable defenses, as against the transferee, 
was held in Haywood v. Watson, 4 Bing. 496. The 
courts, in deciding what is reasonable time before dis- 
honor, in the case of interest notes, are inclined to 
give longer time than in case of notes not bearing 
interest. In Barmgh v. White, 4 Barn. & Cresw. 325, it 
was held that in an action brought by a subsequent 
holder of a note on demand, with interest, for which 
he had paid value, the maker should not be allowed 
to prove the declarations of the first holder, while he 
owned it, that he gave no consideration for it to the 
maker. In Brooks v. Mitchell, 9 Mees. & Wels. 15, it 
was held that a promissory note, payable on demand, 
with interest, was not to be deemed overdue, so as 
to affect the indorsee with any equities against the 
indorser, merely because it was indorsed several years 
after its date. See Haywood v. Watson, supra. 

Upon the question, as to when demand must be 
made to charge the indorser of a demand note with 
interest, there is much uncertainty and even con- 
trariety among the decisions. In Merritt v. Todd, 23 
N. Y. 28, this point. was very elaborately discussed, 
and a majority of the court came to the conclusion 
that the indorser remains liable until an actual demand; 
and the holder is not chargeable with neglect for 
omitting to make such demand within any particular 





162 


THE ALBANY LAW JOURNAL. 








SSE 





time. Comstock, C. J., in delivering the prevailing 
opinion in this case, refers to the dissimilarity of 
views entertained by the courts upon the point in 
question, and states that there are two principles 
whereby the point may be decided. By the first 
principle “the contract is interpreted according to its 
terms, that is to say, a promissory note, payable on 
demand with interest, and indorsed, is regarded as a 
continuing security, so that, on the one side, the 
maker is not deemed in default until the money is 
actually demanded, while, on the other, the holder 
may make the demand when he pleases, and is not 
chargeable with neglect if he does not make it within 
a particular time. In this view .... no dishonor 
attaches to such a note until payment is required and 
refused; and the indorser is held, if notice of the 
refusal is given to him with due diligence.” This was 
the view taken by the court in this case. “The 
alternative, or opposing rule, is, that the holder of 
such a note as we are speaking of, must, if he wishes 
to charge the indorser, make his demand of the maker 
without delay, or, in the language of the law-mer- 
chant, within a reasonable time.” Field v. Nickerson, 
13 Mass. 131, sustains this latter doctrine, and holds 
that, where no demand was made until eight months 
after the date of the note, the indorser was discharged. 


See, also, Martin v. Winslow, 2 Mason, 241. In Seaver 
v. Lincoln, 21 Pick. 267, it was held that a demand 
made on the seventh day after the date of a note, 
payable on demand, with interest, was in due season 


to charge the indorser. In Sice v. Cunningham, 
1 Cow. 397, it was held that the indorser was 
discharged by a delay of five months in demanding 
paymentof the note from the maker. The decision, 
in Merritt v. Todd, supra, although a logical result 
of the principle that demand notes, with interest, are 
a continuing security, and are not due until actual 
demand, is not sustained by the authorities in other 
States and countries. The doctrine of the case does 
not accord well with that in the very recent case in 
the same court, Wheeler v. Warner, 47 N. Y. 519, 
wherein it was held that a promissory note on demand, 
with interest, is due forthwith, and an action thereon, 
against the maker, is barred by the statute of limita- 
tions, if not brought within six years after its date. 
But, as was remarked at the outset, it is impossible to 
reconcile the decisions, on principle, and it is simply 
the province of the writer to present the decisions of 
the courts as they are. And this brings us to the 
fourth and last submission of the subject, viz. : When 
demand notes, with interest, are due so that the 
statute of limitations begins to run. In Wheeler v. 
Warner, supra, it was held that the statute begins to 
run immediately. See Mason v. Mohawk Ins. Co., 13 
Wend. 267; Howland v. Edwards, 24 N. Y. 307; 
Herrick vy. Wolverton, supra ; Norton v. Ellam, 2 Mees. 
& Wels. 461. Peckham, J., in delivering the opinion 
of the court, in Wheeler v. Warner, supra, said: 





“There is really no reason why the statute should 
not run, and that it does run both here and in Eng- 
land is settled beyond all doubt.” It has been sug- 
gested that although the statute begins to run from 
the date of a promissory note on demand “with 
interest,” yet, where a demand note is stated to be 
“with interest semi-annually,” the rule would be 
different. But none of the cases recognize this dis- 
tinction, and there is no radical difference between 
the two notes. A demand note “with interest” is 
presumed to be with interest payable at a specified 
time, that is, at the end of the year or annually. So, 
on a demand note, “ with interest semi-annually,” the 
interest is payable at a specified time, the only dif- 
ference between the latter and former note being in 
the length of the period at the end of which interest 
is payable, 

While it is impossible to discover any general and 
invariable law running through the adjudications on 
the several aspects of demand notes, with interest, 
yet the principles applicable to each class of the cases 
arising on such notes are as clear and decided as most 
common-law points. But it is: much to be regretted 
by those who admire the beauty, reason, and sym- 
metry of our jurisprudence that inconsistencies so 
great should occur in the various processes by which 
the law of these notes is established. 


—_+~o_“__— 
THE FOSTER CASE AND THE LAWYERS. 


When the Court of Appeals gave its unanimous 
opinion in favor of the legality of the conviction of 
Foster, it was supposed that the law of the case was 
settled ; but it now seems probable that the opinion of 
the court will be in effect reversed, and a commuta- 
tion of sentence granted on legal grounds. The Hon. 
William M. Evarts, Ex-Judge Henry E. Davies, Ex- 
Commissioner Leonard, Judge Barrett and a dozen 
other gentlemen, learned in the law, have sent to the 
governor written opinions, to the effect that the ver- 
dict of murder in the first degree was not justified by 
the law applied to the facts. 

The opinion of Mr. Evarts is the most noteworthy 
of these documents, as it is the most elaborate. He 
enters into an extended examination of the statutes 
relating to murder and manslaughter, and reaches the 
conclusion that the instructions of the court to the 
jury were erroneous in precluding “their finding a 
verdict of guilty of murder in the second degree.” 
The ratio dedicendi is briefly as follows: The homicide, 
of which Foster was guilty, was either murder in 
the first degree, murder in the second degree, 
manslaughter in one of the degrees, or excusable 
or justifiable homicide. It lacked the necessary 
traits of manslaughter or excusable or justifiable 
homicide, and was, therefore, murder in one of the 
degrees. “The facts and circumstances of the case 
admitted the jury’s finding either (1) that the blow 
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was given by Foster ‘from a premeditated design to 
effect the death of Putnam,’ or (2), that the homicide 
was perpetrated ‘without any design to effect death,’ 
by Foster, while engaged in the commission of a cruel 
and dangerous assault, which, if death had not ensued, 
would have been a felony.” ‘But the jury having, 
in fact, found Foster guilty of murder in the first 
degree, must be held to have found him guilty of all 
the elements of that crime, including the ‘premedi- 
tated design to effect the death of Putnam,’ wnless the 
instructions of the court constrained them in their 
freedom of finding what crime Foster was in fact 
guilty of, by shutting them up between false alter- 
natives, and thus gave a definition of murder, which 
would dispense with the essential guilt of ‘ premedi- 
tated design,’ without which moral element of crime 
the statute peremptorily refuses the infliction of 
death.” Now, this very error, Mr. Evarts alleges, the 
court committed, by charging the jury that if they 
found Foster guilty, it must either be of murder in 
the first degree, or of manslaughter, and in refusing 
to charge that, upon the indictment and the evidence, 
they could convict of murder in the second degree, 
thereby driving them to the strait of convicting Fos- 
ter of murder in the first degree, although they could 
not find the ‘‘ premeditated design ” — “ because they 
could not, on their oaths, find manslaughter upon the 
facts.” That the jury, under this compulsion, found 
their verdict without finding that the homicide was 
perpetrated with “premeditated design,” Mr. Evart 
thinks conclusively established by their reeommenda- 
tion to mercy. 

The whole argument turrs upon the question: 
Ought the jury to have been instructed that they 
could convict of murder in the second degree? The 
Court of Appeals has, in several cases, decided that a 
homicide can be murder in the second degree, only 
when perpetrated without a design to effect death, 
by a person engaged in the commission of any felony. 
Fitzgerrold vy. The People, 37 N. Y. 413; People v. 
Thompson, 41 id. 1. Admitting that Foster had no 
“premeditated design ” to effect the death of Putnam, 
was he engaged in the commission of any felony ? 
Mr. Evarts says, “yes.” The burden of his argument 
rests upon the proposition that an assault with a 
dangerous weapon is a felony. He says: “It (the 
homicide) could not fall within the first degree of 
manslaughter, for the use of the car-hook, in the assault 
and battery, made it a felonious assault and not an 
assault, “‘not amounting to a felony.” And, again, 
“but how could the jury find that an assault with a 
dangerous weapon was a simple assault and so not 
felony.” Yet this was precisely the point on which 
the Court of Appeals based their decision affirming the 
conviction. The court held, unanimously, that an 
assault with the instrument used was not a felony 
either at common law or under the statute. That the 
statute of 1854, ch. 74, was not applicable is clear, as 





under that the assault must be “ with any knife, dirk, 
dagger or other sharp, dangerous weapon.” But sup- 
posing it to have been applicable, the court held that 
the offense therein defined was not a “felony,” and 
that decision is in accordance with the decision of the 
same courtin Fassett v. Smith, 23 N. Y. 252. Nor was 
the statute relating to felonious assaults (2 R. 8. 665, 
§ 36), applicable. That statute provides as follows: 


“‘ Every person who shall be convicted of shooting at 
another, or of attempting to discharge any kind of 
fire-arms, or any air gun at another, or of any assault 
and battery upon another by means of any deadly 
weapon, or by such other means or force as was likely 
to produce death; with the intent to kill, maim, 
ravish or rob such other person, or in the attempt to 
commit any burglary, larceny or other felony, or in 
resisting the execution of any legal process, shall be 
punished by imprisonment in a State prison for a 
term not more than ten years.” 


Now Mr. Evarts expressly asserts that the instru- 
ment used by Foster “was not a deadly weapon in the 
ordinary senses.” But, aside from that, to bring the 
case within the statute, there must have been an intent 
to do one of the things therein mentioned. Accord- 
ing to the defendant’s theory, the only intent that he 
could have entertained was “to maim.” But the 
Court of Appeals expressly held, after a thorough 
examination of the authorities, that the infliction of 
the blow upon the head is not “mayhem.” In Reg. 
v. Sullivan, 1 C. & Marsh, 209, it was held under a 
statute similar to ours that to strike one with an axe 
upon the head was not mayhem. Mayhem, or 
“to maim,” has a well-defined legal meaning, 
and Mr. Evarts is well aware that Foster’s act could, 
in no event, have been brought within it. 

Mr. Evarts professes not to be able to fully under- 
stand how much the opinion of the Court of Appeals 
“puts their judgment upon the merits of the great 
question of Foster’s guilt of premeditated murder, or 
how much it proceeds upon the question of aptness 
and sufficiency, or fault and deficiency in the excep- 
tions, in raising the broad question of premeditated 
blood-guiltiness.” The court expressly based their 
opinion upon the exception to the refusal of the judge 
to charge that the jury might find a verdict of mur- 
der in the second degree, and they specifically pass 
upon every legal point presented by Mr. Evarts. 
They held that Foster’s offense could, in no view of 
the case, have been found to be murder in the second 
degree. Mr. Evarts thinks that it might. So that, in 
the end, we simply have the opinion of an eminent 
lawyer against the solemn adjudication of the court 
of last resort. There was, unquestionably, some evi- 
dence from which the jury might have found a “ pre- 
meditated design” to kill; under instructions that 
the courts have with great unanimity decided to 
be correct, the jury found the prisoner guilty of 
murder in the first degree, and so far as the law is 
concerned, this verdict the governor is bound to 
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respect. Should he, influenced by the prayers of 
relatives and friends, interpose his saving power, it 
will be well; but should he be moved to such a 2ourse 
by any considerations touching the legality of the 
conviction, his act will.merit the censure of all who 
respect the constitutional provisions for the adminis- 
tration of justice. 
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CURRENT TOPICS. 

The case of the Memphis and El Paso railroad 
bonds, which is on trial before a criminal tribunal in 
Paris, is one of those conspicuous cases, both as to 
the extent and gravity of the offenses charged, and as 
to the distinction and importance of the accused, 
which have arisen during the past few years. It will 
be remembered that, in this case, Gen. Fremont and > 
six others have been arraigned on the charge of 
swindling, by the sale of fraudulent and worthless 
bonds, to the amount of $6,000,000. Of course, it 
would happen that this gigantic scheme should be 
planned by Americans, and that some great American 
names and persons should be connected with it in 
some way or other. For an active, ambitious and 
courageous people, always ready to undertake jobs of 
any magnitude, and to exhaust all measures in the 
accomplishment of the task when commenced, must 
naturally assume. leading roles in all great material 
transactions. } But why could not this great trial have 
occurred in an American court, just to complete the 
Americanism of the thing? 


The English parliament is engaged in the considera- 
tion of its annual propositions for legal reform, prom- 
inent among which is the attorney-general’s bill, pro- 
posing the reduction of the number of jurymen from 
twelve to seven and the abolition of unanimity as an 
essential, also the lord chancellor’s bill, proposing an 
entire re-organization of the judicature of England. 
The reduction of the number of jurymen will be of 
little account, provided unanimity is no longer required. 
The simplification of the judicial machinery of Eng- 
land, which is admirably provided for in the lord 
chancellor’s bill, is, certainly, a great desideratwm for 
that country. For years the lord chancellor has been 
expected to propose some measure of law reform, and 
each year has witnessed a failure of the proposal. It 
is to be hoped that the ingenious and liberal scheme 
of Lord Selbourne will not meet the fate of its pre- 
decessors. 


The English editor of the Insurance Times is still in 
jail for an alleged libel, and is unable to procure the 


forty thousand dollars bail. He complains, in a pub- 
lished letter, of the injustice, and asks for a change of 
the law so that a person cannot thus be imprisoned 
before proven guilty of crime, and on ex parte evi- 
dence. The provisional remedy against which the 





imprisoned defendant, in this case, complains, is a 
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beneficial and judicious one when properly enforced. 
In many instances, justice would be entirely defeated 
by the failure to arrest and hold to bail, in a reason- 
able amount, the defendant. If this defendant is un- 
fortunate enough not to have friends willing or able 
to bail him out, or if the amount of his bail is rather 
large by an arbitrary exercise of the discretionary 
power of the judge before whom he was brought, he 
must bear the consequences. A wise provision of 
law may sometime produce a hardship. 


One of our leading humorists, in joking about the 
Foster case (which is rather a serious subject to joke 
about), says that “the humorist who invented trial 
by jury played a colossal, practical joke upon the 
world, but, since we have the system, we ought to try 
to respect it.” There is much real wisdom in the 
phrase “ we ought to try to respect ” the jury system. 
But there certainly must be a change in that system, 
or else both the public and the profession will cease 
trying to respectit. The retention of the requirement 
of unanimity to constitute a verdict is one of the 
most objectionable and unreasonable things connected 
with the present system. Disagreements among 
juries are the rule now-a-days, both in civil and crim- 
inal cases. Let a majority verdict be sufficient in 
civil cases, and a three-fourths or five-sixths verdict 
be sufficient in criminal cases, and a great defect in the 
system will be removed. 


A writer in La Revue Critique of Canada is very 
much incensed over the degradation of the bench and 
bar of Quebec, and calls upon the minister of justice 
to reform matters by choosing “ the best men, without 
distinction of party, to fill any vacancies,” by insisting 
“upon the retirement of those who are physically 
incapable of performing their duties,” and by hunting 
“down, without any mercy, the judge who neglects 
his duties, or is guilty of any act incompatible with 
his position.” If it be true that Canadian law, “ with 
its mixture of English, French and Civil principles, 
should, by its administration, be a veritable olla pod- 
rida, with an unsavory smell, affecting most unpleas- 
antly the nostrils of the public,” we condole most 
heartily with our neighbors, and sincerely trust that 
some such sturdy and pure reformers, as Mr. Kerr 
appears to be, should be quickly elevated to the 
bench. But, according to Mr. Kerr, the condition of 
the bar of Lower Canada is no better than that of the 
bench. ‘The office of Batonnier has been shorn of 
its prestige, and is open to any one willing to canvass 
the bar and expend fifty pounds in paying arrears.” 
Men are admitted to its ranks “ who might, perhaps, 
have graced a shoemaker’s bench, but who simply 
disgrace a learned profession.” If this is all true and 
not overdrawn, the minister of justice, ‘‘Sir John A. 
Macdonald, has before him a herculean labor, verily 
he has to clean out an Augean stable.” 
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At a meeting of the New York Bar Association on 
Tuesday night, resolutions were adopted recommend- 
ing to the constitutional commission the subject of 
jury trials, and suggesting that, in civil or criminal 
cases, the question of insanity be tried by not less 
than five skilled persons; that the jury trial might be 
waived in all but capital cases by consent, and that, in 
all cases, except where the death penalty is involved, 
a majority verdict shall be sufficient. This is a most 
judicious and timely action of the Bar Association, 
and the spirit of the resolutions is, undoubtedly, that 
of the profession at large. There is a proposition 


already before the Constitutional Commission, relative 
to the abolition of unanimity of juries, with a fair 
prospect of the adoption of a provision requiring only 
a majority verdict in nearly (or quite) all cases. 


The American Civil Law Journal, in referring to 
our criticism on the proceedings against Mr. Field, 
says: ‘“ We presume that distance from the field of 
action has led our Albany friend to doubt the good 
faith of the Bar Association.” We have not impugned 
the bona fides of the association in making the investi- 
gation. The strictures, referred to by our contempor- 
ary, were directed to the action of those lawyers and 
laymen who started the extraordinary attacks against 
Mr. Field, and kept them alive through “ newspaper 
appeals to passion and prejudice.” We have always 
supposed that ‘distance from the field of action” 
rather assisted than impeded the impartial judgment 
of events, and enabled the observer to deal justly and 
clearly and coolly with the merits of a controversy. 
There certainly is nothing in this controversy private, 
special or local. Every thing connected with it was 
public, general and universal, and as easily adjudged, 
by one well-informed at Albany as at New York. 
— Omnibus Justitia. 

—— ee —__ 
NOTES OF CASES. 

First National Bank of Bellefonte v. McManigle, 69 
Penn. St. 156, is interesting from the frequent recur- 
rence of facts similar to those on which it was 
decided. That was a suit by a bank against the 
indorsers of a promissory note, and the defendants 
gave evidence that the maker had remitted money 
by mail to the bank in part payment. The money, 
it appeared, was put by the sender into an envelope 
directed to the cashier, the envelope was then 
inclosed by the postmaster in a registered envelope, 
and directed to the postmaster of the town where 
the bank was located, and sent by mail. There was 
no evidence that the letter had been received by the 
postmaster, nor was it shown by the bank that the 
money inclosed was not received by it. The court 
held that this was not sufficient evidence of payment, 
that the two postmasters were the agents of the 
sender, and that there was no presumption of law 
that a letter duly mailed to one is received by 
him. A strong probability of its receipt may arise, 


oppression. 





as was said in Zunner v. Hughes, 3 P. F. Smith, 
289. If the letter had been mailed directly to the 
bank or its cashier, the court thought that the jury 
might have been warranted in finding that it was 
received, but as the letter was registered and could 
not have been received by the bank, except from the 
postmaster, the defendants had it in their power and 
were bound to prove its actual receipt. 


In Depese v. State, 3 Heisk. (Tenn.) 53, the supreme 
court of Tennessee adjudicated a novel~point in 
criminal law. It appeared that the prosecutor was 
met by the prisoner and 8S. who were confederates ; 
that 8. dropped a piece of paper which prisoner 
picked up, and took from it a five cent piece, while S. 
had stepped aside; that S., on returning, received the 
piece of paper, saying he “would not take ten 
dollars” for it, and proposing to bet that there was a 
five cent piece in it; that prosecutor bet his watch, 
and the stakes were put in prisoner’s hands, where- 
upon §. tore open the paper, took therefrom a five 
cent piece, snatched the watch from prisoner’s hands 
and walked away. This was held to be larceny. A 
case similar to this occurred in Tennessee in 1853 
(Znos v. State), but it is not reported. 


In Roshi’s appeal, 69 Penn. St. 462, the following 
points were decided relative to ecclesiastical matters: 
1. A church, endowed in connection with an ecclesi- 
astical organization, or in subordination to it, cannot 
unite with another organization or become inde- 
pendent. 2, The title to the church property of a 
divided congregation is in that part which is acting 
according to the laws of the denomination. 3. Those 
not conforming to the laws may form another con- 
nection or become independent but must abandon 
all claim to the property. This is in conformity with 
the decision in the same court in Schnorr’s appeal, 
67 Penn. St. 138 (6 Am. Rep. 415), and with the 
decision of the United States supreme court in 
Watson v. Jones. See, also, anée, vol. vi, p. 201, 
where the subject of ecclesiastical jurisdiction is 
discussed. 


In Andrews v. State, 3 Heisk. (Tenn.) 165, the 
right of the citizen to keep and bear “arms” was 
considered, and it was held that the right to bear 
arms for the common defense does not mean the right 
to bear them ordinarily or commonly for individual 
defense, but has reference to the right to bear arms 
for the defense of the community against invasion or 
It was, therefore, held further that an 
act of the legislature, prohibiting citizens, “ either 
publicly or privately, to carry a dirk, sword cane, 
Spanish stiletto, belt or pocket pistol or revolver,” 
was constitutional, except, perhaps, as to the prohibi- 
tion against carrying a “revolver,” that being, 
probably, a regular soldier's weapon. See State v. 
Reid, 1 Ala. 612; Munn v. State, 1 Kelly (Ga.), 243 ; 
but see Bliss v. Commonwealth, 2 Littell (Ky.), 90. 
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THE INTENTION TO CREATE A TRUST. 


A remarkable illustration of the changes which, from 
time to time, occur in the currents of judicial opinion, 
is furnished by a class of cases relating to the creation 
of trusts. Words are sometimes appended to gifts of 
property, which, while they do not unequivocally 
manifest an intention to impose an obligation, are yet 
susceptible of that interpretation. When a testator, 
for instance, bequeaths a legacy to A, the better. to 
enable him to provide for his children, or for bringing 
up his children, or for the benefit of himself and his 
children, is he to be understood as creating a trust which 
the children can enforce, or as merely expressing the 
motive which actuates the gift? While the disposition 
of the courts was formerly to fix a trust upon the 
slightest intimation of a wish, their endeavor is now to 
construe doubtful words as conferring the absolute 
ownership. Lord Justice James recently remarked, 
that “‘in hearing case after case cited, he could not 
help feeling that the officious kindness of the court of 
chancery, in interposing trusts where, in many cases, 
the father of the family never meant to create trusts, 
must have been a very cruel kindness indeed.’’ Lambe 
v. Eames, 19 W. R. 659, L. R., 6 Ch. 599. A curious 
commentary on these words is supplied by the fact, 
that this frequent contravention of intention has arisen 
from the professed desire of the court to ascertain and 
effectuate the intention of the donor. It is not easy, 
perhaps, to reconcile all the cases; but as Vice-Chan- 
cellor Wigram has said, 2 Hare, 611, the discrepancy 
which exists in some of them is attributable rather to 
difference of opinion as to the manner of applying an 
admitted principle, than to any doubt as to the principle 
which ought to be applied. The leading canon of con- 
struction is the intention of the donor, and the most 
obvious method of ascertaining this intention is to 
consider and compare the language and provisions of 
the instrument by which the gift is made. Accord- 
ingly, it has long been established that the whole 
instrument must be looked at, in order to enable the 
court to form an opinion as to the donor’s meaning. 
See Hamiley v. Gilbert, Jac. 354; Wetherill v. Wilson, 1 
Keen, 80, 86; Crockett v. Crockett, 2 Phil. 556; Leach v. 
Leach, 13 Sim. 304; Lambe v. Eames, L. R., 10 Eq. 271. 
Without attempting to reduce to definite classification 
all the various circumstances which have been held to 
indicate an intention that a trust shuuld or should not 
be created, we may give, as instances of the application 
of this rule, a few of the cases in which the meaning of 
the donor has been collected from a comparison or 
consideration of the different provisions of the instru- 
ment of gift. 

1. A gift of a specific fund to a wife ‘‘for her own 
use and disposal,’’ furnishes evidence of intention that 
a subsequent gift of another fund to the wife, in the 
same instrument, “‘for the benefit of her and her 
children,” should raise a trust in favor of the children. 
Jubber v. Jubber, 9 Sim. 503, 507; Longmore v. Elewm, 
2Y.&C.C. C. 363; Hadow v. Hadow, 9 Sim. 438. 

2. A direction that if the parent shall not be living, 
the trustee shall apply the proceeds of the trust property 
in the same manner as the parent is directed to apply 
them, has been said to put an interpretation in favor 
of a trust, upon a gift to a parent to enable him to 
maintain and educate his children. Leach v. Leach, 13 
Sim. 304, 308; Wetherell v. Wilson, 1 Keen, 80. 

8. The fact that the donor has given the property to 
trustees upon trust to pay the income to the father, to 





be applied by him for the maintenance of his children, 
has been thought to indicate an intention that the 
father should not be a sub-trustee. Byne v. Blackburn, 
6 W. R. 861, 26 Beav. 44; Hammond v. Neame, 1 Swanst. 
37, 38. This point appears to have been urged in the 
argument in Leach v. Leach, 13 Sim. 306, but is not 
alluded to in the judgment. 

In other cases the intention of the donor has been 
collected from particular expressions used in the instru- 
ment of gift. Thus, a legacy to a wife for her own use 
and benefit, and to enable her to bring up, maintain 
and educate the testator’s children, will, apparently, 
confer an absvlute interest upon her. Jones vy. Great- 
wood, 16 Beav. 527. In a recent case, it was said, that 
the position of the donor, at the time the instrument of 
gift was made, may be taken into consideration as a 
means of ascertaining what were his intentions (see the 
judgment of Mellish, L. J.,in Lambe v. Eames, 19 W. R. 
660, L. R., 6 Ch. 601); and it appears that the position of 
the donee must also be borne in mind, since “‘a gift in 
aid of the performance of a duty which the donee is 
already legally liable to perform, implies an intention 
to confer a beneficial interest on the person to whom 
the gift is made.” Byne v. Blackburn, 26 Beav. 44, 6 
W. R. 861. 

Where, by these means, an indication can be obtained 
of the intention of the donor that a trust shall or shall 
not be created, such intention will prevail. Where, 
however, no such indication can be discovered, recourse 
must be had to other rules of construction, which may 
be briefly stated as follows: — 

1. A gift to a person to accomplish an object, in- 
creasing his funds in order that he may be the better 
able to accomplish it, is construed as an absolute gift 
to the individual, with the motive only pointed out. 
Thorp v. Owen, 2 Hare, 611; Benson v. Whittam, 5 Sim. 
82. Hence a legacy to A, the better to enable him to 
pay his debts, expresses the reason for the testator’s 
bounty, but does not create a trust which creditors 
can enforce. 2 Hare, 611. <A legacy to A, the better to 
enable him to maintain or educate and provide for his 
family, as Vice-Chancellor Wigram has said, must, in 
the abstract, be subject to a likeconstruction. 2 Hare, 
611; yet the cases usually cited, in support of this prop- 
osition, contain indications of intention apparently 
strong enough, independently of the rule, to account 
for the conclusion arrived at by the court. Thus, in 
Brown v. Casamajor, 4 Ves. 498, where a father was 
held entitled to receive for his own use the income of 
a legacy given ‘“‘ the better to enable him to provide for 
his younger children,” there were expressions in the 
codicil and paper inclosed in the will, indicating that 
the testator intended the legacy for the benefit of the 
parents. In Benson v. Whittam, 5 Sim. 22, where it 
was held that a gift to A, ‘‘ to enable him to assist such 
of the children of F as he might find deserving of 
encouragement,” did not create any trust for the 
children, the words above quoted were placed between 
brackets, and a subsequent provision contained in the 
will was admitted to have ‘fortified’ the construction 
adopted by the court. Lastly, in Thorp v. Owen, 2 
Hare, 607, the gift to the wife was expressed to be 
“for her own use and benefit.” 

2. A somewhat different construction has been placed 
on a gift to a parent for the maintenance or education 
of his children. At one time, indeed, it was thought 
that a bequest to a father in these terms amounted to 
a legacy for his absolute use. Bushnell v. Parsons, 
Prec. Ch. 219; Andrews vy. Partington, 2 Cox, 224; but 





THE ALBANY LAW JOURNAL. 


167 








later decisions have modified the rule, and it may now 
be stated as follows: The parent is bound to apply a 
competent part of the gift for the object specified ; but 
so long as he properly maintains his children, they are 
not entitled to call upon him for an account. Leach 
vy. Leach, 13 Sim. 308; Hart v. Tribe, 18 Beay. 216, as 
to the legacy of £100; see, also, Conolly v. Farrell, 8 
id. 347. This construction is applied even in cases 
where the interest of children’s shares in a fund vested 
in trustees, is directed to be paid to the parent, and 
applied by him for the maintenance or education of 
the children. Berkeley v. Swinburne, 6 Sim. 613; 
Hadow v. Hadow, 9 id. 488; Browne v. Paull, 1 Sim. 
N. 8.92. The rule applies to a gift toa mother for 
the maintenance of herself and her children. Thus, 
under a bequest in these terms, in Bowden v. Laing, 14 
Sim. 113; Cowman v. Harrison, 10 Hare, 234; and Scott 
v. Key, 13 W. R. 1030, 35 Beav. 291, the mother wag 
held entitled to the income of the property, subject to 
the obligation to maintain the children. In all the 
cases to which this construction is applied, the parent 
isatrustee for the children. See Woods v. Woods, 1 
My. & Cr. 401, 408; but the trust extends only so far as 
is required for their maintenance and support, and is 
not enforceable so long as they are properly main- 
tained. Scott v. Key, 13 W. R. 1030; 35 Beav. 294. 
Moreover, the obligation of the parent to maintain the 
children lasts only so long as they form part of the 
family; hence when a daughter, by her marriage, 
becomes ‘‘foris-familiated,’’ she ceases to have any 
claim for maintenance. Bowden v. Laing, 14 Sim. 115; 
Camden v. Benson, cited 8 Beav. 350; Carr v. Living, 
28 id. 647. 

3. The construction of a gift to a mother, to be at 
her’ disposal for herself and her children, has given 
rise to considerable discussion. As we incidentally 
referred to this subject in a previous volume (16 8. J. 
196), it will not be necessary now to go through the 
cases with minuteness. It has been repeately decided 
that, under a bequest in these or similar terms, the 
mother does not take the absolute interest. Raikes v. 
Ward, 1 Hare, 445; Crockett v. Crockett,1 id. 451; 2 
Phil. 553; Godfrey v. Godfrey, 11 W. R. 554; but there 
has been no little divergence of opinion, as to the 
nature and extent of the trust created in favor of the 
children. There are two modes of construing the gift, 
either of which is consistent with the language. It 
may be held to create a joint tenancy between the 
parent and children, or it may be considered as giving 
the parent a personal interest in the property, with a 
discretionary power to apply it for the benefit of the 
children. The latter construction was adopted in the 
case of Crockett v. Crockett, 2 Phil. 553, in which a 
testator directed that his property should be at the 
disposal of his wife for herself and children, and 
Lord Cottenham held, reversing the decision of Vice- 
Chancellor Wigram, that the widow had a personal 
interest in the fund, and that, as between herself and 
her children, she was either a trustee, with a large 
discretion, as to the application of the fund, or she had 
a power in favor of the children, subject to a life estate 
in herself. Following this authority, the master of 
the rolls held, in Hurt v. Tribe, 18 Beay. 215, that a 
bequest to the wife of the testator ‘‘to be used for her 
own and the children’s benefit, as she shall in her 
judgment and conscience think fit,’’ was a gift to the 
wife for life, to be employed by her in such manner as 
she should think fit for the benefit of herself and her 
children, she fairly and honestly exercising that dis- 





cretion, and that subject to that the children took an 
interest in the capital. Up to a recent period, the 
balance of authority was certainly in favor of con- 
struing a discretionary gift resembling that in Raikes 
v. Ward, as constituting a trust for the benefit of the 
children. 

This construction, however, was repudiated in 
Lambe v. Eames, 19 W. R. 659; L. R., 6 Ch. 597, on 
appeal from the decision of Vice-Chancellor Malins, 18 
W. R. 972; L. R., 10 Eq. 267. In that case, property 
was devised to the testator’s widow, ‘“‘ to be at her dis- 
posal in any way she may think best for the benefit of 
herself and family.’”’ The vice-chancellor held that 
the mother took an absolute interest in the property, 
and, on appeal, his decision was affirmed by the lords 
justices, who expressed their disapproval of the prae- 
tice of construing gifts similar to that in the case 
before them, as meaning a trust for the widow for life, 
and after her death for the children as she should 
appoint. Lord Justice James declared that “it was 
impossible to say there was a trust,’’ although he 
admitted that there ‘‘ might be some obligation on the 
widow to do something for the benefit of the chil- 
dren.’ The judgment, as given in the Law Reports, 
does not contain an observation, explanatory of the 
nature of this “‘ obligation,’”’ which may be found in 
the report of the case in the Weekly Reporter. ‘“ Even 
if there was in this case such an obligation,’”’ said Lord 
Justice James, “it was impossible to extend it to 
more than providing maintenance for the children.”’ 
A similar construction was adopted by Vice-Chan- 
cellor Bacon, in the case of Mackett v. Mackett, 20 W. 
R. 860; L. R., 14 Eq. 49. The interest taken by the 
children, under gifts of the class now under considera- 
tion, has, apparently, been reduced to the lowest point 
compatible with the existence in them of any interest 
at all, and it may be hoped that sooner or later the 
conclusion desired by Lord Justice Mellish, 19 W. R. 
660, may be arrived at, and that the words appended 
to such gifts may hereafter be regarded as merely 
expressive of the motive of the donor and not as 
imposing any obligation on the donee. 

Solicitors’ Jowrnal. 


—_——_+->e—_—- 
DIGEST OF RECENT ENGLISH DECISIONS. 
ARBITRATOR. 


Average adjuster: want of care in performance of 
duties: action for negligence not maintainable.— General 
average losses having been incurred in the prosecution 
of a voyage, it became necessary to settle and adjust 
the proportion of the loss which the ship and cargo had 
respectively to bear, and, in order to do so, the plain- 
tiffs, the owners of cargo, and the ship-owner agreed to 
refer the matter to the defendant, an average adjuster, 
and to be bound by his decision. Held, that an action 
would not lie against the defendant at the suit of the 
plaintiffs for want of care in the performance of his 
duties as average adjuster, inasmuch as he was in the 
nature of an arbitrator between the parties. Tharsis 
Sulphur and Copper Company v. Loftus, L. R., 8 C. P.1. 


BANKER. 


Branch establishments: bankers’ right to combine 
accounts: notice.— The plaintiff having an account at 
the L. branch of the defendant’s bank, which showed a 
balance to his credit, exceeding £23, drew cheques to 
that amount on that branch. At the same time, he was 
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indebted to the bank at their B. branch in an amount 
which, having regard to his whole account, reduced his 
assets in the bank’s hands to a few shillings only. The 
bank, without any notice to him, transferred the B. 
debt to the L. branch, and refused to pay the cheques 
on presentment. There was no special contract between 
the parties that each account should be kept separate. 
Held, that the bank was entitled at any time to combine 
the accounts, and to charge the L. account with the B. 
debt. Garnett v. McKewan (P. O.), L. R., 8 Ex. 10. 


COPYRIGHT. 
Infringement : appropriation of pictures: book: sheets 
of letterpress.—5 & 6 Vict., ch. 45, §§ 2, 15.—The plain- 
tiffs aro the proprietors of a weekly periodical called 
**Punch.”’ Between the years 1849 and 1867, they pub- 
lished, in nine several numbers, nine cartoons, with de- 
scriptive writing anderneath them with reference to 
the Emperor Napoleon III. In 1871, the defendant 
published a work called “‘ The Man of his Time,” con- 
sisting, first, of the ‘‘Story of the Life of Napoleon 
Ill, by James M. Haswell;’’ and, secondly, of ‘‘ The 
same Story as told by Popular Caricaturists of the last 
Thirty Years.’’ Among the caricatures in part two were 
copies in a reduced form, sometimes with and some- 
times without the descriptive writing, of the nine car- 
toons above mentioned. No consent from the plain- 
tiffs to this reproduction had been obtained. In an 
action by them for infringement of their copyright in 
the several books or “‘sheets of letterpress’ containing 
the cartoons, held, that a substantial part of the plain- 
tiffs’ books, or sheets of letterpress, had been appro- 
priated, and that they were entitled to recover. Brad- 
bury v. Hotten, L. R., 8 Ex. 1. 


DEMURRAGE. 

Ship and shipping: charter-party: demurrage: lay 
days, commencement of: ‘‘load in the usual and cus- 
tomary manner:”’ dock regulations. —It was agreed by 
charter-party between plaintiffs and defendants, that 
the plaintiffs’ ship should proceed direct to any Liver- 
pool or Birkenhead dock, as ordered by the defend- 
ants, and there load in the usual and customary man- 
ner a cargo of coals, the vessel to be loaded at the rate 
of 100 tons per working day. The defendants directed 
that the ship should proceed to the W. dock at Liver- 
pool. Cargoes of coal are supplied at the docks at 
Liverpool, through the agents of the agent, for various 
collieries, and are most usually loaded in the W. dock 
from “tips,” of which there are only two in the dock, 
and by the dock regulations no coal agent is permitted 
to have more than three vessels in the dock at a time. 
Though coal is generally loaded in the W. dock from 
tips, it can be, and not unfrequently is, loaded from 
lighters. The plaintiffs’ ship was ready to go into the 
dock on the 3d of July, but was not allowed to enter 
because the coal agents employed by the defendants to 
supply the cargo had three vessels already in the dock 
and two others in turn to goin. She was allowed to 
go into the dock on the 11th of July, but could not get 
under the tips for some time owing to the number of 
vessels in turn to go under them before her. Held, in 
an action for demurrage on the charter-party, that the 
laydays did not commence at the time when the ship 
was ready to enter the dock, as contended by the 
plaintiffs, nor at the time when she got under the tips, 
as contended by the defendants, but at the time when 
she got into the dock. Brown v. Johnson, 10 M. & W. 
331, followed; Tapscott v. Balfour, L. R., 8 C. P. 49. 





EXECUTOR. 

Plene administravit: judgment of assets: devastavit: 
assent of creditor to misapplication of assets: estoppel. 
—In an action against an executor a plea of plene ad- 
ministravit was pleaded, and the action having been 
referred, the arbitrator found against the defendant 
upon the plea, and the plaintiff, accordingly, signed 
judgment. The plaintiff afterward brought his action 
upon the judgment against the defendant, suggesting 
a devastavit. The defendant sought to set up, by way 
of defense, facts which tended to show that, though 
assets had come to his hands before the judgment, and 
had been illegally appropriated, such misappropriation 
had taken place with the consent and concurrence of 
the plaintiff, and that he was, therefore, estopped from 
complaining of it : 

Held (affirming the decision of the court below), 
that if the facts which the defendant sought to set up 
amounted to adefense, they might have been rendered 
available under the plea of plene administravit, and 
the defendant could not, therefore, set them up as 
negativing the devastavit. Jewsbury v. Mumméry, L. 
R., 8 C. P. (Ex. Ch.) 56. 

FENCES. 

Railway company: liability: owner and occupier of 
adjoining land: licensee of occupier: 8 and 9 Vict., ch. 20, 
§ 68.— The plaintiff hired of the occupier of some land, 
adjoining the defendants’ line of railway, a stable for 
his horse. The horse was allowed to graze during the 
day on the land. One night it escaped from the stable 
on to the land, and thence, through a defective fence, 
on to the defendants’ line, where it was run over and 
killed by a train. In action for the value of the horse: 

Held, that the plaintiff was entitled to the benefit of 
8 and 9 Vict.,ch. 20, § 68,whereby railway companies are 
bound to maintain sufficient fences for the protection 
of the cattle of the ‘‘owners or occupiers’’ of land 
adjoining their line, and that the defendants were 
therefore liable. Dawson v. The Midland Railway 
Company, L. R., 8 Ex. 8. , 


MASTER AND SERVANT, 

Railway company, responsibility of for acts of ser- 
vants: implied authority to arrest: railways clauses con- 
solidation act, 1845. 8 Vict., ch. 20, §§ 103 and 104. — The 
plaintiff was a passenger by the defendants’ railway 
with a return ticket from M. to N. On reaching E., a 
station short of N., he got out, but was informed that 
he must pay an additional fare of 2d. This he refused 
todo. He was thereupon given into custody by the 
inspector of the defendants’ station upon the charge 
of refusing to give up his ticket, or pay his fare, and 
thereby defrauding the defendants. This charge was 
dismissed. The plaintiff having brought an action of 
trespass and false imprisonment: 

Held, that, as the defendants were empowered under 
section 104 of the above act, to arrest persons commit- 
ting frauds under section 103, and as the inspector was 
their representative at E., it must be presumed, in the 
absence of evidence to the contrary, that the inspector 
had authority from the defendants to arrest persons 
supposed to be guilty of committing offenses against 
that section, and that the defendants are liable for his 
mistake. Moore v. The Metropolitan Railway Co., 
L. R., 8 Q. B. 36. 


RESCISSION CF CONTRACT. 
Sale of goods to be delivered in monthly quantities.— 
The defendants agreed to supply the plaintiffs with 
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from 6,000 to 8,000 tons of coal, to be delivered into the 
plaintiffs’ wagons at the defendants’ collieries, in equal 
monthly quantities during the period of twelve months, 
at 5s. 6d perton. During the first month the plaintiffs 
sent wagons to receive only 158 tons. Immediately 
after the first month had expired, the defendants 
informed the plaintiffs that, as the plaintiffs had taken 
only 158 tons, the defendants would annul the contract. 
The plaintiffs refused to allow the contract to be 
annulled, but the defendants declined to deliver any 
more coal : 

Held, that the breach by the plaintiffs, in taking 
less than the stipulated quantity during the first 
month, did not entitle the defendants to rescind the 
contract. Hoare v. Rennie, 5H. & N.19; 29 L. J. (Ex.) 
78, discussed ; Simpson v. Crippin, L. R., 8 Q. B. 14. 


SET-OFF. 


Equitable set-off: unliquidated damages: cross-claims 
arising out of the same contract. — To a declaration for 
money lent and paid and commission, the defendant 
pleaded for a defense on equitable grounds, that it was 
agreed between the plaintiffs and himself, on the fol- 
lowing terms, viz., that he should consign certain rice 
to the plaintiffs’ firm at Buenos Ayres and Monte 
Video, for sale by the plaintiffs for him upon commis- 
sion; that the plaintiffs should make certain advances 
against the rice and pay the expenses of the consign- 
ment; and that the plaintiffs should sell the rice, and 
satisfy out of the proceeds the said advances, expenses, 
and commission, and pay to the defendant the balance 
remaining out of such proceeds. The plea further 
stated that the rice was duly consigned to the plaintiffs 
under the agreement; that the claims in the declara- 
tion were the advances, expenses, and commission con- 
templated by the agreement; and that the plaintiffs 
were guilty of such negligence and improper conduct 
in the care of the rice and the management of the sale 
of it, that it fetched much less than it ought to have 
done, and insufficient to satisfy the advances, expenses 
and commission, whereas it would, but for their neg- 
ligence and misconduet, have realized sufficient, and 
much more than sufficient, to have fully paid and satis- 
fied the same, and the deficiency arising upon the sale, 
which was the claim for which the action was brought, 
had, therefore, entirely arisen from the plaintiffs’ 
negligence, default and misconduct, — Held, a bad 
plea. Best v. Hill, L. R., 8 C. P. 10. 


SHIP OR SHIPS’ POLICY. 

Ship and shipping: marine insurance: deck cargo: 
open policy: declaration of ships: insurable interest.— 
C. & Co., shipowners, were in the habit of receiving 
shipments of cotton to be carried on deck, sometimes 
at the shipper’s request and at his risk, in which case 
the bill of lading expressed it to be so shipped, and 
sometimes for their own convenience, in which case it 
was at their own risk, and a clean bill of lading was 
given. To protect themselves against probable loss by 
jettison in the case of cotton shipped as last mentioned, 
C. & Co., through the plaintiff, their insurance broker, 
had effected with the defendants, on the 29th of March, 
1864, an open policy to a certain specified amount, to 
be subsequently declared on. A parcel of cotton, con- 
sisting of 102 bales, was shipped on the 20th of Decem- 
ber, 1864, at Alexandria, on board a ship belonging to 
C. & Co. This cotton was intended to be shipped on 
deck at shipper’s risk, but, by mistake, C. & Co.’s agent 
gave a clean bill of lading in respect of it. Being sup_ 





posed to be at shipper’s risk, it was not declared under 
the policy, but other shipments of cotton on various 
vessels, some of them subsequent in date to the ship- 
ment of the 20th of December, were declared to the 
full amount of the policy. The 102 bales were lost by 
jettison, and the holders of the bill of lading claimed 
payment of the value of the cotton. The plaintiff 
thereupon altered the declarations on the policy by 
declaring the 102 bales, in substitution for a portion of 
the cotton subsequently shipped. According to the 
usage of the insurance business, as found in a specia? 
case stated between the plaintiff and defendants in an 
action to recover the value of the 102 bales on the policy 
of the 29th of March, in the case of policies on ships to 
be declared, the policy attaches to the goods as soon as, 
and in the order in which, they are shipped, in which 
order the assured is bound to declare them. In case 
of mistake as to the order of shipment he is bound to 
rectify the declarations, which is sometimes done even 
after loss. 

Held, that C. & Co. had an insurable interest in the 
102 bales of cotton, inasmuch as by the terms of the 
bill of lading, signed by their agent, and by which they 
were bound, the cotton was at their risk; that the 
usage, as stated in the case, was binding, since it was 
not unreasonable, and by virtue of it the declaration 
on the policy could be rectified, even after the loss was 
known; that even apart from the usage as stated, the 
doctrine to be deduced from the authorities is that, 
according to the usage of merchants and underwriters, 
recognized by the courts without parol proof in each 
case, a declaration may be altered even after loss is 
known, if such alteration be made without fraud, of 
which there was no evidence in the present case; and 
that the plaintiff was, on these grounds, entitled to 
recover the value of the 102 bales on the policy of the 
29th of March. Stephens v. The Australasian Insurance 
Co., L. R., 8 C. P. 18. 


—-  ~<—pe——_—— 
GENERAL TERM ABSTRACT. 


THIRD DEPARTMENT —SEPTEMBER AND NOVEMBER 
TERMS, 1872. 


ASSIGNMENT. 


In an action for assault and battery, plaintiff assigned 
the cause of action to his attorney as security for costs, 
and plaintiff obtained a judgment, which was reversed 
and a new trial ordered by the general term. Before 
the new trial was had, plaintiff, without consulting his 
attorney, settled with defendant, and gave him a 
release. When the cause was reached, plaintiff’s 
attorney moved the cause and obtained a judgment by 
default. Defendant made a motion to set aside the 
judgment and cause the action to be discontinued ; 
based upon affidavits showing the release, the motion 
was granted, and this appeal brought from the order 
entered upon it. Held, by the general term, that the 
cause of action being for a personal tort, was not assign- 
able before judgment. People v. Tioga C. P.,19 W. 
R. 73; Brooks v. Hanford, 15 Abb. Pr. 342; McKee v. 
Judd, 12 N. Y. 625; Wade v. Orton, 12 Abb. Pr. N.S. 
444. Order affirmed. Pulver v. Harris. Opinion by 
P. Potter, J. 

ATTORNEY AND CLIENT. See Assignment. 


BILLS AND NOTES. 


Action upon a note in form made by G. and indorsed 
by defendant. There had been an omission of the 
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usual demand and notice to charge the indorsed, but 
the plaintiff claimed to recover: First,because there had 
been a waiver of the notice; second, because the money 
had been really lent to the defendant and not to G., 
and its form did not express the real transaction. 
Plaintiff was an aged woman, living upon terms of 
intimacy with defendant. She testified that defend- 
ant’s wife, first, and afterward defendant himself, 
applied to her for a loan to aid G. in business, and the 
security talked about was defendant’s note; that the 
agreement to loan was made with defendant,the money 
was given to him, and he gave her the note; that she 
saw defendant’s name on it and supposed it was all 
right, and that defendant always paid the interest on 
it. It became due March Ist, 1868, and a few days 
before, defendant called and paid the interest which 
would then be due, but said nothing about the principal. 
A few days after it was due, defendant called to borrow 
more money. At the time defendant got the money 
and gave the note he said “this shall be all right, you 
shall never lose any thing by this.’’ Upon this evidence 
the court submitted to the jury both the questions 
stated, and plaintiff had a verdict. 

Held, by the general term, per Potter, J., that the 
question of waiver is a question of fact. Sheldon v. 
Horton, 43 N. Y. 96, and that there was sufficient 
evidence to go to the jury upon that question, that any 
conduct which is calculated to, and does induce the 
holder to omit the regular notice, is a waiver. Plupson 
v. Kneller, 4 Camp. 285; Leffingwell v. White, 1 Johns. 
Cas. 99. ° 

Per Parker, J. That the evidence was not sufficient 
upon the question of waiver, but there being no suffi- 
cient exception, the error was cured. That the plain- 
tiffs testimony, that the money was loaned to defend- 
ant, was sufficient to entitle plaintiff to recover, upon 
the original consideration, and to support the verdict. 
Judgment ordered for the plaintiff on the verdict. 
Van Hover v. Gardinier. Opinions by P. Potter and 
Parker, JJ., Miller, P. J., concurring. 


CONTRACT. 


When title passes.— Plaintiff ordered a wagon of a 
builder, selected some portion of the materials and 
marked them, and paid $75 of the consideration. 
Afterward, on being notified that the wagon would be 
completed on a certain day, he sent the rest of the 
consideration to the builder through the post-office, 
with directions to the builder to deliver it to a certain 
individual who would call forit. The builder received 
and accepted the full payment of the money so sent; 
and, while the wagon was in his hands awaiting plain- 
tiff’s agent, it was levied upon by the defendant, under 
an execution” against the builder. Plaintiff then 
brought this action to recover its value. He had a 
verdict and judgment in the county court, and the 
defendant appealed. 

Held, by the general term, that the title had passed 
to the plaintiff. Judgment affirmed, with costs. Pow- 
ers v. Barber. Opiaion by P. Potter, J. 

CONVERSION. 


Demand. — One Phillips, a merchant, being in failing 
circumstances, conveyed his stock of goods to plaintiffs. 
On the same day a judgment was recovered against 
him, and an execution issued thereon, under which the 
defendant, as deputy sheriff, levied upon the goods. 
A month afterward he made another levy, under a 
second judgment, and removed some of the goods, 
and also some goods of the plaintiffs which they had 





bought since the first levy, and sold them to satisfy 
the executions. But defendant supposed at the time 
that all the goods were of those which had belonged to 
Phillips. On an action to recover for the conversion 
of the goods which plaintiffs had bought after the first 
levy, plaintiffs had a verdict. 

Held, by the general term, that, to sustain the action, 
there was necessary, either notice to the sheriff or a 
designation of the goods claimed, or a demand and 
refusal by the sheriff to deliver. Wilson v. Lane, 33 
N. H. 466; Robinson v. Holt, 39 id. 563; Taylor v. 
Jones, 42 id. 25; Bond v. Ward, 7 Mass. 127; Shum- 
way v. Butler, 8 Pick. 443, 447; Smith v. Welch, 10 Wis. 
91; Fuller v. Lewis, 13 How. Pr. 220; Crocker on Sher- 
iffs, 333, § 846; Twinan v. Swart, 4 Lans. 265; Hart v. 
Ten Eyck, 2 J. C. R. 62, 108. New trial ordered. King 
et al. v. Galvin. Opinion by P. P otter, J.; Miller, P. 
J., and Parker, J., concurring. 


EVIDENCE. 


1. Contract.— Action to recover of a bank money 
deposited. It appeared that one V. was defendant's 
president; that, at the time deposit was made, V. was 
doing a private banking business at defendant’s bank- 
ing office, in addition to defendant’s business which 
was transacted there; that this business was done for 
him by the officers of defendant’s bank, who issued 
deposit certificates in V.’s name. Plaintiff tendered 
his money for deposit at defendant’s banking office, 
and received from the teller of defendant the following 
certificate: ‘* No. 2,086. Office of S. R. Van Campen, 
Elmira, N. Y., Nov. 28, 1866. David Bowman has 
deposited in this office three hundred dollars, payable 
to his order, with interest at five per cent, if left six 
months, or four per cent if left thirty days, on return 
of this certificate. $300. S. R. Van Campen.” 
Plaintiff, at the time, supposed he was making his 
deposit with the bank, and that he was receiving a 
regular bank certificate. V.’s name was not men- 
tioned to him. The money was placed to V.’s credit 
in his account with the bank. It was not the practice 
of the defendant to pay interest on deposits. Upon 
these facts, defendant claimed that the certificate was 
the individual liability of V., and that it, defendant, 
was not responsible. The action was tried before a 
referee, who found the above facts, and that both 
plaintiff and defendant’s officers had acted in good 
faith. He reported in favor of the plaintiff. Defend- 
ant appealed. 

Held, by the general term, that there must be assent 
by both contracting parties or there is no contract; 
that the written certificate here, although proper evi- 
dence as bearing upon the question of assent, is not 
conclusive; and as there is evidence, and the referee 
finds that plaintiff did not assent to deposit his money 
with V., but acted under the delusion that he had 
deposited it with defendant, the former contract is not 
made out. The case of Van Lennon v. First National 
Bank of Kingston, in this court, not reported, is deci- 
sive of this case. Judgment affirmed, with costs. 
Bowman v. First National Bank of Elmira. Opinion 
by P. Potter, J.; Miller, P. J., and Parker, J., con- 
curring. 

2. Marriage certificata — The following marriage 
certificate was received in evidence before a surrogate : 
“This certifies that John Petit, of Whitehall, in the 
State of New York, and Jane A. West, of Whitehall, 
in the State of New York, were by me joined together 
in holy matrimony, on the 25th day of December, in 
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the year of Lord one thousand eight hundred and sixty- 
three. C. D. LANDEN, 
Justice of the Peace. 
In presence of Eliza Wray. 


Held, by the general term, that it was not admissible 
in evidence under 2 R. S. 140, 141 (3 R. S. 5th ed. 228, 
229), sections 9-16. It does not state that the parties 
were personally known to the justice, or that he had 
ascertained them to be of sufficient age, or the residence 
of the attesting witness, or that there appeared to be 
no lawful impediment to the marriage, nor was it 
acknowledged and filed. Rehearing ordered; costs to 
abide event. Fuller v. Petit. Opinion by P. Potter, J. 


HIGHWAYS. 

It was ruled in this case, that, if a highway can be 
established by public dedication in less than twenty 
years, it must be a case where the owner’s acts and 
declarations have been deliberate, unequivocal and 
decisive, manifesting a positive and unmistakable 
intention to permanently abandon his property to the 
specific use. But, if there be no other evidence than 
mere use, it must have continued for twenty years. 
Gould v. Glass, 19 Barb. 179; Trustee of Jordan v. Otis, 
37 Barb. 50, 66. Accordingly, where there was evidence 
of use only for fourteen years, and against the owner's 
constant claim to obstruct by fences and bars, it was 
held that there was no highway by dedication estab- 
lished by the evidence. Woods v. Kenyon. Opinion 
by P. Potter, J.; Miller, P. J., and Parker, J., con- 
curring. 

HUSBAND AND WIFE. 

Appeal from a judgment entered upon the report ofa 
referee, which dismissed plaintiff’s complaint, because 
it did not state facts sufficient to constitute a cause of 
action. The complaint alleged an indebtedness by 
defendant, for the work, labor and services of plain- 
tiff’s wife in taking care of defendant’s wife during 
her illness, at defendant’s request, and as assignment 
by plaintiff to his co-plaintiff. 

Held, by the general term, that at common law a 
wife’s services belonged fo her husband. The acts of 
1848, 1849, 1860 and 1862 have not destroyed the com- 
mon-law relation of husband and wife beyond their 
express provisions — their whole extent is the removal 
of feme covert’s disability as far as regards her separate 
estate, and where she carries on trade or business on 
her separate account. But the common-law presump- 
tion, that a wife’s services belong to her husband, 
remains until the contrary is shown; therefore, the 
complaint set forth a cause of action. The case of 
Adams v. Curtis,4 Lans. 164, can be distinguished. 
Judgment reversed. New trial ordered. Clark v. Cur- 
tis. Opinion by P. Potter, J. 


INDICTMENT. 


Error to the Clinton county oyer and terminer to 
review a judgment forarson. The indictment charged 
defendant with setting fire to the store “‘ then and 
there kept by him, the said John Morrill, as a billiard 
saloon, said store or saloon being the property of’’ the 
heirs of Lucy Warren, deceased, and within the cur- 
tilage of a dwelling-house bar. The evidence showed 
that defendant was in possession of the building upon 
a written lease. 

Held, by the general term, that, if the indictment 
had simply charged the setting fire to a dwelling-house 
in the night time, it would have been good under the 
Revised Statutes (8 R. S., 5th ed., 946, §2), and the de- 





scription being such that defendant could not have been 
misled, it is good in this instance. Shepherd v. The 
People, 19 N. Y. 542. The revisers so intended. 5 Ed- 
mond’s Stat. at Large, 543, 544. People v. Gates, 15 W. 
R. 159, and People v. Henderson, 1 Park. Cr. Rep., were 
overruled by Shepherd v. The People. The English 
contruction is the same. 1 Monk’s Eng. Rep. 344, 394.. 
Jadgment affirmed. Morrill v. The People. Opinion by 
P. Potter, J. 


LANDLORD AND TENANT. 


Defendant operated a horse railroad, and leased from 
plaintiff certain premises on Swan street, in the city of 
Albany, which he used for work shops, stables and 
yard, the lease was for two years, from May Ist, 1868, 
at an annual rent, and the ordinary taxes and water 
rates and therepairs. It contained no covenants on the 
part of the plaintiff. Prior to May 1, 1868, defendant 
had occupied the same premises, and had constructed 
a branch track along Swan street and curving into 
the demised premises. September, 1868, an ordinance 
was adopted by the city government, requiring Swan 
street to be excavated, formed, repaved, recurved and 
flagged, according to a grade thereby established. 
Plaintiff, as owner, gave notice that he would himself 
do the work required, as he was authorized todo. In 
doing it, he was obliged to excavate the street, and 
deponent having refused to do so, to remove its track, 
defendant was inconvenienced by the operation, lost 
the use of a store-house upon an adjoining lot, and had 
to erect a shed, was compelled to construct a new 
branch track, and suffered damages in this way to over 
$400. The alterations made by plaintiff were assented 
to by the city authorities, and caused defendant no 
more injury than was necessary under the ordinance. 
Plaintiff, however, occupied about eight months in the 
work, and it could have been done in thirty days. 
And he began it six months sooner than it would have 
been begun, had it been done by the city authorities. 
When the taxes and water rates, amounting to $286.99, 
came due in 1869, defendant refused to pay them, and 
plaintiff paid them, and brought this action to recover 
the sum paid. Defendant sought to recoup or counter- 
claim the above damages. The case was tried before a 
referee, who found for the plaintiff, and, from a judg- 
ment entered upon his report, defendant appealed. 

Held, by the general term, that plaintiff was liable 
for the rent unless evicted. That though, under the 
Code, unliquidated damages might be recouped, where 
they arise from the same contract, these damages do 
not so arise, they are claimed to be tortious acts of 
plaintiff, in depriving defendant of access to the 
demised premises, but not committed upon those prem- 
ises. Such acts are no defense to an action for rent. 
Edgerton v. Page, 20 N. Y. 284. Defendant’s right to 
the street was derived from the city authorities, not 
from plaintiff, and was subject to the right of the city 
authorities “‘ to regulate, keep in repair, and alter’ the 
street. The parties to the lease, therefore, contracted 
with reference to the possibility of such an alteration 
as had occurred. Blair v. Clayton, 18 N.Y. 529, was 
different. The lessor then covenanted that the lessee 
should have the use of the amount of water specified. 
Here, plaintiff made no covenants, and although cove- 
nants may be implied (Mack v. Patchin, 42 N. Y. 171) 
they will not be implied as to any thing beyond the 
demised premises. Even if the plaintiff's acts were 
trespasses they were not equivalent to an eviction. 3] 
N. Y. 514. 
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That plaintiff occupied more time than was necessary, 
was not set up in the answer, and was, therefore, not 
a counter-claim. Besides, as he did the work as agent 
of the corporation, and his act was neither a trespass 
or willful, so as to make him liable apart from his prin- 
cipal, it was a matter between him and the corporation 
alone, and the injury to defendant was merely conse- 
quential. Plaintiff, being personally liable for the 
taxes, had a right to pay them and recover them from 
defendant. Lagemen v. Kloppenburgh, 2 E. D. Smith, 
126. Judgment affirmed with costs. Opinion by P. 
Potter, J., Parker, J., concurring. Daniels, J., concur- 
ring in result. Gallup v. The Albany Raiheay. 

NEGLIGENCE. 

Plaintiff, in crossiug a street at Elmira with a 
wagon, was struck by one of defendant's trains. Plain- 
tiff was driving on a trot. The train running about 
Sifteen miles an bour, and that was about the usual 
speed, it was night, and the head lamp on the train 
was burning. The situation of the ground was such 
that he could have seen the light if he had looked. He 
swore he did look, and did not see it. He was hard of 
hearing. 

Held, by the general term, per P. Potter, J., that 
plaintiff was guilty of contributory negligence in at- 
tempting to cross the track, relying upon his impaired 
faculties. 

Per Parker, J., that he was chargeable with contribu- 
tory negligence in not having seen the head light, 
when he could have seen it. 34 N. Y. 625, that, not- 
withstanding his denial, he must be held to have seen 
it, or have been negligent in not discovering it. Judg- 
ment reversed. Rupertsberger v. Northern Central 
R. R. Opinion by P. Potter, J., Daniels, J., dissenting. 

Several witnesses testified they did not hear the bell 
ringing. Several other witnesses testified positively 
that they did hear. 

Held, per P. Potter, J. (Parkerand Daniels, JJ., con- 
tra), that there was no evidence of defendant’s negli- 
gence to goto the jury. Grippenv. N. Y.C. R. R. 
MS., court of appeals. Stevens v. O. & S. R. R. Co., 18 
N. Y. 426. Ib. 

Contributory negligence. — Action for damages for 
killing plaintiff’s intestate. It appeared that plaintiff ’s 
intestate, while crossing a street on foot, was struck by 
defendant’s cars and killed. That she started from a 
store upon the said side of the street, and that there 
was nothing to obstruct the view of the cars from the 
time she left the store until she was struck. The cars 
were moving slowly. Plaintiff had a verdict. 

Held, by the general term that, had plaintiff’s intes- 
tate looked, she must have seen the train and was 
chargeable with contributory negligence, accordingly, 
in attempting to cross; that if she did not look, she is 
also chargeable. But she either looked, or she did not; 
and in either case, her negligence contributed, and will 
bara recovery. Judgment reversed, new trial ordered, 
costs to abide event. McGinnis, ad’mr, v. N.Y. C. & 
Al. R. R. Co. Opinion by P. Potter, J., Parker, J., 
concurring; Miller, P. J., concurring in result. 


REMAINDER. 


Contingent: what is alienable.—One Thomas Hoag, 
by his will, devised certain premises, Ist. ‘‘ To his wife, 
Hannah Hoag, for her natural life; ’’ 2d. To his daugh- 
ter, Eliza Day, “for and during her natural life,’’ to 
commence at the death of Hannah Hoag; 3d. After 
the deaths of both Hannah Hoag and Eliza Day, ‘‘to 
the lawful issue of the said Eliza Day, her then sur- 





viving, if any, at the time of her death, and to his, 
her and their heirs and assigns forever; but if she shall 
die without leaving such lawful issue her surviving, 
then I give and devise the said real estate to my 
son, Samuel W. Hoag, his heirs and assigns forever.” 
Defendant, E. G. Day, is the son of Eliza Day, who is 
still living; and during the life-time of Hannah Hoag, 
and while she was in possession of the premises, he 
had mortgaged ‘‘all his interest’ in said lands, under 
said will, to plaintiffs. Hannah Hoag is still living, 
and in possession, and there are children of Samuel 
W. Hoag living. In an action for foreclosure of that 
mortgage, 

Held, by the general term, that E. G. Day’s interest 
was an expectant estate within 1 R. S. 725, § 35, and 
was alienable by him. Moore v. Littel, 41 N. Y. 84. 
Judgment of foreclosure and sale affirmed with costs. 
Van Ness et al. v. Day. Opinion by P. Potter, J. 

———e--e—___—_—. 
UNITED STATES SUPREME COURT ABSTRACT. 
DECEMBER TERM, 1872. 
ADMIRALTY. 

Suit in admiralty to enforce a lien against a vessel 
for failure to perform a contract of affreightment. 
The defense was that the lien was lost by the lapse of 
time, to wit: Three years and a half between the 
period when the cause of action accrued and the com- 
mencement of the suit. Held, that the following 
propositions, as applicable to the case, may be fairly 
stated as the result of the auvhorities: 

1. That, while the courts of admiralty are not governed 
in such cases by any statute of limitation, they adopt 
the principle that laches or delay in the judicial en- 
forcement of maritime liens will, under proper circum- 
stances, constitute a valid defense. 

2. That no arbitrary or fixed period of time has beeu, 
or will be, established as an inflexible rule, but that 
the delay which will defeat such a suit must, in every 
case, depend on the peculiar equitable circumstances of 
that case. . 

3. That, where the lien is to be enforced to the detri- 
ment of a purchaser for value, without notice of the 
lien, the defense will be held valid under shorter time, 
and a more rigid scrutiny of the circumstances of the 
delay, than when the claimant is the owner at the time 
the lien accrued. Young v. Steamboat Key City. 
Opinion by Miller, J. 

COMMON CARRIER. 

In October, 1865, at Jackson, astation on the Michigan 
Central Railroad, about seventy-five miles west of De- 
troit, one Bostwick delivered to the agent of the 
company, for transportation, a quantity of wool con- 
signed to the defendant in error at Stafford, Connec- 
ticut, and took a receipt for its carriage, on the back 
of which was a notice, that all goods and merchanéise 
are at the risk of the owners while in the warehouses 
of the company, unless the loss or injury to them 
should happen through the negligence of the agents of 
the company. Verbal instructions were given by 
Bostwick, that the wool should be sent from Detroit 
to Buffalo by lake, in steamboats, which instructions 
were embodied in a bill of lading sent with the wool. 
Although there were several lines of transportation 
from Detroit, eastward, by which the wool could have 
been sent, there was only one transportation line pro- 
pelled by steam on the lakes, and this line was, and has 
been for some time, unable, in their regular course of 
business, to receive and transport the freight which had 
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accumulated in large quantities at the railroad depot 
in Detroit. This accumulation of freight there, and 
the limited ability of the line of propellers to receive 
and transport it, were well known to the officers of the 
road, but neither the consignor, consignee, or the 
station master at Jackson, were informed on this sub- 
ject. The wool was carried over the road to the depot 
in Detroit, and remained there for a period of six days, 
when it was destroyed by an accidental fire. During 
all the time it was in the depot it was ready to be 
delivered for further transportation to the carrier 
upon the route indicated. The charter of the com- 
pany, which was pleaded and offered in evidence, 
contains a clause that, in all cases, the company shall 
be responsible for goods on deposit, in any of their 
depots awaiting delivery, as warehousemen, and not 
as common carriers. 

Held, that the liability of the railroad company, as a 
common carrier, had not ceased, and that the provision 
in their charter rendering them liable for goods on 
deposit, referred only to property which had reached 
its final destination, and there awaited delivery to the 
owner. 

Held, further, that the notice on the back of the 
receipt was not effectual to limit the liability of the 
carrier, there being no evidence that the shipper 
expressly agreed to the conditions of said notice. 
‘Nothing short of an express stipulation by parol or 
in writing should be permitted to discharget he carrier 
from the duties which the law has annexed to his 
employment.’’ Michigan Central R. R. Co. v. Mineral 
Springs Manufacturing Co. Opinion by Davis, J. 


CONSTITUTIONAL LAW — FISH-WAY IN DAM. 


1. By a general law of Massachusetts, it was declared 
that every act of incorporation thereafter passed 
should ‘at all times be subject to amendment, altera- 
tion or repeal at the pleasure of the legislature ;” sub- 
sequently a water-power company obtained a charter, 
with the privilege of erecting a dam across the Connec- 
ticut river, upon payment of damages to fishing-rights 
owners above. The dam was accordingly erected, and 
several yeurs afterward the legislature passed an act 
requiring the owners of the dam to make and main- 
tain a suitable fish-way. 

Held (affirming the decision of the supreme judicial 
céurt of Massachusetts, 104 Mass. 446; 6 Am. Rep. 
247), that the act was constitutional, there being no ex- 
press provision in the charter allowing the company to 
maintain a dam without a fish-way. The Holyoke 
Water-power Co. v. Commissioners of Inland Fisheries. 
Opinion by Clifford, J. 

INTERNAL REVENUE ASSESSMENTS. 


In 1865, the plaintiff, being the owner of certain Uni- 
ted States treasury notes, exchanged them for United 
States five-twenty bonds. In 1869, he sold these bonds 
at an advance of twenty thousand dollars over the cost 
of the treasury notes, and upon this amount the assist- 
ant assessor of the United States, for the collection 
district in Pennsylvania, within which the plaintiff re- 
sided, assessed a tax of five per cent, alleging it to be 
gains, profits, and income of the plaintiff for that year. 
On appeal to the assessor of the district, and to the 
commissioner of internal revenue, this assessment 
was affirmed, and it was transmitted to the defendant, 
as collector of the district, for enforcement. Upon 
the latter’s demand the tax was paid by the plaintiff 
under protest, and the present action was brought to 
recover back the money. 
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Held, that plaintiff was entitled to recover. The 
mere fact that property has advanced in value between 
the date of its acquisition and sale does not authorize 
the imposition of the tax on the amount of the advance. 
Mere advance in value in no sense constitutes the gains, 
profits or income specified by the statute. It consti- 
tutes and can be treated merely as increase of capital. 
Gray, collector, plaintiff in error, v. Darlington. Opinion 
by Field, J. 


NEGLIGENCE — BURDEN OF PROOF. 


The burden of proving negligence is on him who 
alleges it. Held, therefore, that, in an action to recover 
damages for negligently running over and killing an 
infant, a refusal to charge that ‘‘ the burden of proof 
is on the plaintiff to show affirmatively, not only the 
want of ordinary care and caution on the part of the 
driver, but the exercise of due care and caution on his 
own part’’ was correct. Washington and Georgetown 
R. R. Co. v. Gladman. Opinion by Hunt, J. 


TAXATION OF VESSELS. 


Appeal from the circuit court of the United States 
for the southern district of Alabama. In the years 
1866 and 1867 the steamer “ Frances”’ was assessed as 
personal property in the city of Mobile, belonging to 
Morgan, the plaintiff in error. A tax was laid upon 
this vessel, and remaining unpaid, the same was seized 
by the collector of the city of Mobile. The owner, 
Charles Morgan, brings this action of trespass against 
the collector for such seizure, and the collector justifies 
by virtue of his tax warrant. The facts upon which 
the question of the liability to taxation of the vessel 
depends are as follows: She was brought to Mobile in 
1865, and, from that time until the trial in 1870, had 
been employed as a coasting steamer between Mobile 
and New Orleans. Before being brought to Mobile, 
the vessel was duly registered at the port of New York, 
under the ownership of the plaintiff, and the name of 
the steamer and of the port of New York were then 
painted on her stern, according to the acts of congress, 
and the same has ever since so remained. The plaintiff 
then was and since has remained a citizen of NewYork. 
The steamer then was the property of the plaintiff and 
has continued to be his property from that time to the 
day of the trial. In January, 1867, the vessel was regu- 
larly enrolled at the custom-house in Mobile by her 
master, as a coaster, and her license as a coasting vessel 
was renewed in the several years 1868 and 1869, and 
with others this vessel has constituted one of a daily 
line of steamers plying between Mobile and New 
Orleans. During this period the captain of the vessel 
has been a resident of Mobile, and the agent, conducting 
the business of the steamer at Mobile, was resident 
there, occupied an office there for such business, and 
employed and paid the persons who assisted him 
therein, but such agent was under the control of a 
superior agent residing in New Orleans, who employs 
and pays the captain and other officers of the vessel. 
A wharf and office in Mobile were occupied for the use 
of this vessel. The steamer was built at Wilmington 
for the domestic trade. She transported the mails, 
freight, and passengers between Mobile and New 
Orleans, and this business is extensive and profitable. 

Held, that the vessel was not subject to taxation as 
personal property, under the laws of Alabama; her 
home-port being in New York, that State alone had 
dominion over her for purposes of taxation. Morganv. 
Parham. Opinion by Hunt, J. 
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NEGLIGENCE. 


To speak of “willful negligence ” is a contradiction 
in terms, willfulness implying, and negligence exclud- 
ing, the idea of a deliberate purpose and intention. The 
confusion arises chiefly from the application of a 
wrong criterion of negligence, but, in part, also, from 
the fact that it is often difficult to determine whether 
the state of mind of the doer of the act is negligent or 
willful. A man may, up toa certain point, know and 
understand the probable consequences of his act, but 
yet, under pressure of surrounding circumstances, from 
want of interest, or from the influence of motives which 
warp his judgment, may realize them so faintly that he 
fails to give them that weight and significance which a 
reasonable and prudent man would. And, since the 
measure of his duty of care, with respect to what may 
affect others injuriously, is the care which a reasonable 
and prudent man would take, in failing to use that 
care he violates his duty, and is guilty of negligence. 
He equally fails in his duty, if, without actually know- 
ing the probable consequences of his act, he acts under 
circumstances which would give a reasonable and pru- 
dent man warning, for there is as much a duty to take 
care to inquire and know, as, knowing, to act with 
care. Again, if a man without skill and experience 
does an act which requires peculiar skill and experience, 
and which, if done without them, is likely to be injurious 
to others, he does what a reasonable and prudent man 
would not do, and is guilty of negligence. 

In judging of negligence, therefore, the criterion is 
an external one; the duty of care is determined by the 
circumstances, and the test of negligence is a compari- 
son of what, under the given circumstances, a reason- 





able and prudent man would do. Thus, the duty of 
care (and, therefore, also negligence) is, in one sense, 
absolute, that is, in being determined by a general 
test; in another sense, it is relative, that is, relative to 
the circumstances and the means of knowledge of the 
person acting. 

The question of willfulness, on the other hand, is a 
question altogether as to the state of mind of the 
person acting. If he did not actually know, he cannot 
have deliberately intended; a man cannot intend con- 
sequences which, though probable, are unknown to 
him. Nor can a man properly be said to intend a 
thing which, though present to his mind as a possible 
consequence of his act, he does not reckon as proba- 
ble, although, had he acted in a reasonable and prudent 
way, he would have thought it probable. Under these 
circumstances, though he may be negligent, he cannot 
be willful. 

Indeed, a man cannot properly be said to intend a 
particular result, unless he actually purposes and 
designs to bring it about, and, if this use of language 
were strictly adhered to, confusion could hardly arise; 
but, by an unfortunate and inconvenient extension of 
the term, a man is said to intend a result when he 
clearly knows it to be the highly probable consequence 
of his act, and does not intend but disregards it, and, 
perhaps, even where, having actual warning to inquire 
into its consequences, he chooses not to make the 
inquiry. Even with this extension of the term, how- 
ever, to make an act willful there must exist a delib- 
erate intention to risk foreseen consequences, or to 
risk the consequences of an ignorance known to be 
dangerous. 

Thus, in determining the question of negligence, we 
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have only to put ourselves in the position of the per- 
son whose act we judge, and we judge rather his act 
than himself; when a question of willfulness arises,we 
have to realize to ourselves, as far as possible, his actual 
state of mind. But as the state of a man’s mind is 
often not evidenced by his own declaration of inten- 
tion, but infetred from circumstances, words and acts, 
which show what his intention must have been; and 
as there are degrees of clearness and certainty in 
knowledge, and of probability in the consequences of 
an act, and of intelligence in men, the same external 
facts will prove one man willful where they would only 
show another to be negligent; and with respect to the 
same man the same facts may seem to some to prove 
only negligence, and to others may seem to prove 
deliberate intention or willfulness; and it is impossible 
to draw the line where the knowledge and perception 
of consequences is so clear, that a man may be said to 
have intended that which was the probable, and is the 
actual, result of his act. That is, however, no reason 
why willfulness and negligence should be confounded ; 
it would be as reasonable to confound negligence and 
care, on the ground that no precise criterion exists of 
what are probable consequences, and that it is often 
difficult to say, in particular circumstances, whether 
due care has not been used. 

These remarks are suggested by two recent cases. In 
Macaulay v. Furness Railway Company, 21 W. R. 140, 
the plaintiff sued for personal injuries caused by the 
defendants’ negligence; the defendants pleaded that 
he undertook to be carried at his own risk; he re- 
plied that the injuries happened through the willful 
negligence of the defendants, and upon demurrer to 
this replication, the court of queen’s bench held that 
the word “ willful’ carried the matter no further, add- 
ing that they could attach no meaning to “‘ willful neg- 
ligence.’’ They might have said that if the word “ will- 
ful’’ did add any thing to the allegations in the declara- 
tion it added a totally different ground of action from 
that declared upon. 

In Tharsis Sulphur and Copper Company v. Loftus, 
21 W. R. 109, the plaintiff sued an average adjuster for 
negligence in making the adjustment, to which the de- 
fendant pleaded by setting out the agreement under 
which he acted (being a written agreement to refer a 
disputed claim to him) and averring that he acted bona 
fide ; ademurrer to this plea was overruled by the court 
of common pleas. The defendant was in the same 
position as the broker in Pappa v. Rose, 20 W. R. 784; 
L. R., 7 ©. P. 525, and on the authority of that case 
could not be sued for want of skill; but the plain- 
tiff attempted to distinguish the present case on the 
ground that negligence was charged. The distinction 
is imaginable between a man’s undertaking that he has 
skill, and undertaking to use such skill as he has, but, 
misconduct being negatived, how is it to be discovered 
that he has been negligent? It can only be proved by 
showing that he arrived at an erroneous or absurd 
result. But, if the result is absurd or palpably er- 
roneous, it tends rather to show that he wanted skill, 
than that he failed in using his skill carefully. Skill is 
not an absolute quality or thing. It is skill in doing 
the act required; it lies not merely in knowledge, but 
in the application of knowledge. Either the man 
knew what was right and did what was wrong, or 
chose not to know which was right and which was 
wrong, and so did what was wrong, in either of which 
cases he was guilty of bad faith and did a willful wrong; 
or he did not know what was right, and that was want 





of skill. A man must be diligent according to the cir- 
cumstances; if the circumstances are such as require a 
particular kind of skill there must be a skillful dili- 
gence, and it is impossible to separate the skill from the 
diligence, into which it enters as a part. If, then, 
where skill is necessary, the obligation to skill is nega- 
tived, it is impossible to retain the obligation to dili- 
gence; it would render nugatory the previous exemp- 
tion. — Solicitors’ Journal. 
——- ope ——— 
THE BENCH AND BAR OF QUEBEC. 

A remarkable article appears in the current number 
of La Revue Critique (Montreal), on the condition of 
the bench and bar of Quebec. We may hope that the 
condition is not quite so bad as represented, yet it is 
impossible to doubt that it is bad enough to be a 
serious evil to the community. Mr. W. H. Kerr, 
the writer of the article, says: ‘Verily it would 
seem as if it had been for the last twenty years 
the aim and desire of our rulers to degrade the bar 
and to abase the bench. To be a queen’s counsel, one 
need not to be an honorable man or a distinguished 
lawyer; to be a judge, it is not required to be a jurist ;”’ 
and he then examines the causes of the decline of the 
legal profession in the province. We shall briefly 
notice one or two of his statements, because they may 
be of some interest to us ata time when we are prom- 
ised all sorts of changes in the administration of 
justice. 

Mr. Kerr asks this very pertinent question : “Is it 
that, with the increase in importance and wealth of 
the mercantile class, the learned professions must lose 
weight in society?’’ Mr. Kerr does not think the wealth 
of the profession of great moment, and is, evidently, of 
opinion that the profession may be poor, honorable, 
and honored. We are persuaded that he is utterly 
wrong. Heasks: “Is it that the capacity to make and 
keep money is recognized nowadays as the most virtu- 
ous and useful occupation of man?’’ We reply that 
the tree has always been valued for its fruit, and the 


occupation that has not been profitable, has not peen 


popular. At present, in England, the bar is open to all 
men of talent — open, we mean, in the sense that he who 
has talent, has a fair chance of competence and honor 
—and the consequence is that our best men enter the 
profession. When we hear of the splendid incomes 
realized by some of the leaders, we ask ourselves 
whether, after all, the income of the profession is in- 
creasing at the same ratio as the wealth of the country, 
for, if not, we are afraid that the best men will adopt 
other occupations. Of course, we do not say that he 
who adopts the law as a profession has a right to expect 
the same pecuniary success as he who devotes his time 
and talents tocommerce, which is the readiest road to 
wealth. The honors of the profession are of appreci- 
able value, and the honor of a seat on the bench, which 
is the meet and ever sure reward of a brilliant career at 
the bar, is wortha great dealof money. But men can- 
not keep themselves and their families upon honor. 
They cannot mix in society upon equal terms without 
asufficient income, and, therefore, unless the profession 
is fairly remunerated it will not attract our best men. 
We have, on more than one occasion, expressed our 
opinion that the profession is by no means overpaid, 
and,in the interest of the community, we should 
deplore a diminution of professional remuneration. 
A poorly paid profession will be filled with inferior 
men. Mr. Kerr tells us that the barristers of Quebec 
are so badly off that.when-there is an election for 
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batonnier, the office is ‘open to any one willing to 
canvass the bar and expend fifty pounds in paying 
arrears” of the members of the bar. As the members 
are so poor that they cannot pay the trifling profes- 
sional dues we are not surprised that the profession is 
degraded. 

Mr. Kerr censures the act of 1849. The bar of the 
province is divided into sections, according to the sev- 
eral districts, and the members are entitled to elect 
their own officers, and to manage their own affairs in 
each section. To us it seems simply absurd to make 
the leadership of the bar depend upon the favor of the 
profession instead of success. But the gravest objec- 
tion to the act of 1849 is, in Mr. Kerr’s opinion, that it 
decentralizes the bar. Our readers are aware that Mr. 
Justice Blackburn has strongly protested against the 
scheme for decentralizing the bar of England, and it is 
worth while to see the effect of the policy in Quebec. 
Mr. Kerr says: “‘ Of all legislative enactments, decen- 
tralization is the one most fraught with fatal effects to 
the bar and to the bench. Life in a country district is 
destruction to a judge. His faculties rust, his energy 
declines, his learning is forgotten. In certain cases, 
without society, in a few years he neglects his duties as 
a judge, and ends by forgetting his duty as a man and 
achristian. In lieu of being an example to his fellow 
citizens, he becomes a reproach to the community at 
large. To the lawyer, in many of the country districts, 
the monotonous life he leads exposes him to many 
temptations, to which, alas! he very frequently suc- 
cumbs — how many men of fine ability have been de- 
stroyed, Owing to casting their lot in a country village 
Moreover, country practice tends to narrow the ideas, 
to turn the liberal practitioner into a pettifogger, to 
transform the advocate into a money-lender at exorb- 
itant interest, and to make him a kindler of family 
feuds. The highest talent will always gravitate to the 
great cities, leaving, as a rule, inferior men in the coun- 
try. Generally, the judges appointed in the country 
places are inferior, even to those named in the chief dis- 
tricts, and with the happy conjunction of bench and 
bar, not composed of excessively good material, rejoic- 
ing in as many different interpretations of our codes, 
it may almost be said,as there are dis:ricts, can it be 
wondered at that our law, with its mixture of English, 
French and civil principles, should, by its administra- 
tion, be a veritable olla podrida, with an unsavory 
smell, affecting most unpleasantly she nostrils of the 
public?” 

This may be an exaggerated picture, and it may be 
further suggested that in the districts of England the 
local barrister would not be without society. Still, the 
member of a local bar will not have the ample stage of 
amember of a central bar. There cannot be the same 
sharp conflict of the finest intellects; and, when an im- 
portant point has to be discussed, the respective parties 
will not have the pick of the best men of the bar. At 
all events, what has happened in Quebec is well worthy 
of our earnest consideration before we make any radi- 
cal change in our system. 

We shall not comment on Mr. Kerr’s strictures, as to 
the condition of the bench. The bench is selected from 
the bar, and, if the bar is degraded, the bench must in- 
evitably bedegraded. In Quebec, a place on the bench 
is accepted as a means of living. Happily, in this 
country, the profession is so well remunerated, that a 
leading barrister takes a judgeship for the dignity and 
honor, and not, as a rule, because his income will be 
thereby increased. — Law Journal. 





LIABILITY FOR COLLISION AT SEA. 

Some curious statements have appeared in the news- 
papers concerning the calamitous collision in the Eng- 
lish channel, between some unknown vessel and the 
emigrant ship, the Northfleet, and from these state- 
ments it seems that there are erroneous notions abroad 
as to the consequences from a collision at sea, in which 
one party is plainly negligent, and, from a moral point 
of view, guilty of a heinous crime. 

Beyond all possible doubt, the steamer which ran 
down the Northfleet would, in an admiralty suit, be 
held solely to blame, and from what we have read, an 
impression exists that the owners would be liable for al! 
the damages caused by the act of the master. Legisla- 
tion has been expressly directed to this subject, having 
dealt with it in two acts, the merchant shipping act of 
1854 and the merchant shipping amendment act of 1862. 
By the former act (sections 504, 506), the liability of the 
ship-owner, in cases of damage to ships or goods, 
depended upon the actual value of his own ship, and 
the freight due or to grow due in respect of such ship 
during the voyage in prosecution or contracted for, the 
yalue of such ship and freight to be taken as not less 
than £15 per ton, when the damage arose in respect to 
loss of life or personal injury. 

The 504th section enacted this limitation only in cases 
where the loss or damage happened without the actual 
fault or privity of the owner. Then the merchant 
shipping act (amendment act 1862) provides that the 
owners of any ship, whether British or foreign, shall 
not, in cases where any damage is, by reason of the 
improper navigation of such ship, caused without their 
actual fault or privity, to any other ship or boat, or to 
any goods, merchandise, or other things whatsoever on 
board any other ship or boat, be answerable in damages 
in respect of damages to ships, goods, or merchandise, 
or other things, to an aggregate amount exceeding 
£8 for each ton of the ship’s tonnage. The statute 
provides further, that where there is a claim in respect 
of loss of life or personal injury, the owners may be 
liable to the extent of £15 for each ton of the ship’s 
tonnage; but where there are claims for loss of life, 
and, also, claims for damage to ships, goods, or mer- 
chandise, the owners shall not be answerable, in respect 
of all the claims, to a greater aggregate amount than 
£15 for each ton. If the vessel doing the damage be 
lost, the proceeding by suit in personam is the only 
available process. If the ship be not lost, the proceed- 
ing in rem is available, as she may be proceeded against 
wherever found. The late Dr. Lushington said that 
this right was a general law. “ In cases of collision,’’ 
he said, in The Metiona, 3 W. Rob. 21: ‘It has been the 
practice in this country, and, so far as I know, of the 
European states, and of the United States of America, 
to allow a party alleging grievance by a collision, to 
proceed in rem against the ship wherever found.”’ 

It will have been observed that the statutes limit the 
liability of owners, in cases only where there has been 
no actual fault or privity on their part. When this 
fault or privity exists, they are liable to the full extent 
of the damage. The difficulty of proving actual fault 
or privity is considerable; for it has been held that the 
fact that one of the owners was master of the ship in 
fault, and on board at the time of the collision, is not, 
of itself, sufficient to show that the improper naviga- 


tion of the 9 4 was caused by his actual fault or 
privity. And, if the loss is occasioned by the actual 
fault of ohe of the several part owners, his co-owners 
are not thereby precluded from a —_ to the limited 
liability given by the statute. — Law Times. 
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DEGREES OF MURDER. 

The circumstances attending the Foster case again 
call attention to the need of an alteration in our 
statutes relating to murder. In accordance with the 
construction which has been put upon those statutes, 
the jury were instructed that they must convict, if 
at all, either of murder in the first degree or of man- 
slaughter. The result was a verdict of murder in 
the first degree, although it has been sufficiently 
demonstrated, both by their unanimous recommenda- 
tion to mercy and by their recent statements to the 
Governor, that they were not entirely satisfied that the 
case contained all the elements essential to constitute 
the crime. Had they not been precluded by the 
charge they would, probably, have found a verdict of 
murder in the second degree. Forced to the alterna- 
tive of finding the higher crime or manslaughter, 
they chose the former, trusting that their reeommen- 
dation would lead the Governor to do what they were 
not at liberty to do themselves. If there is any force 
in the theory of jury trial, such a compulsion is inde- 
fensible. Yet, it is precisely the compulsion put upon 
the jury in a large proportion of trials for murder. 


Under the statutes, as construed by the courts, 
there is no intermediate grade of offense, except 
under special circumstances, between murder in the 
first degree and manslaughter in the third degree, 
and no discretion of punishment between death and 
imprisonment not exceeding four years. The most 
approved bungler could scarcely devise a scheme 


better calculated to defeat the ends of justice. Men 
are often unjustly convicted of murder because the 
jury do not feel justifie@’in permitting them to escape 
with the inadequate punishment of three or four 
years’ imprisonment; while, on the other hand, the 
accused is frequently convicted of manslaughter in 
the third degree, though really guilty of a higher 
crime, because there is some doubt as to the case quite 
falling within the definition of the first degree of 
murder. Again, it is not very unreasonable to sup- 
pose that some of these acquittals,on the ground of 
“insanity,” which have, of late years, disgraced our 
criminal annals, have resulted from the total lack of a 
just and sensible definition of murder and of a proper 
graduation of homicides. 

Jurors, like most other “ plain people,” are slow to 
understand, or to admit the justice of the legal 
theory that all intentional homicides are equally 
culpable. It is the popular conviction that one who, 
in a drunken brawl, or jin a moment of passion, kills 
another, is morally, if not legally, less atrocious than 
he who steals upon his victim like Macbeth, or who, 
like Wainewright, administers day by day the deadly 





drug. This conviction has its foundation in natural 
justice, and the law must heed it and conform to it, 
or else juries will not always heed and comply with 
the law. 

‘It was probably the intention of the Legislature to 

make a distinction between these two classes of homi- 
cides when, in eighteen hundred and sixty-two, they 
created the second degree of murder ; but so bunglingly 
was the statute drafted that, under the construction of 
the courts, the intention has éntirely failed. Prior to 
that time a “ premeditated design ” to effect death was 
one of the essential elements of murder, but because 
there was no second degree of murder or any degree 
of manslaughter above the fourth that included in- 
tentional killing, the courts were constrained to give 
to the statutes a severe construction, and it was there- 
fore held, that the essential trait of murder—“premedi- 
tated design ”— was satisfied by “an intention to kill, 
though that intention was formed at the instant of 
striking the fatal blow.” This was giving a definition 
to ‘‘premeditated design,” justified neither by the 
lexicographers nor by ordinary usage, and was de- 
fensible only on the ground of necessity. 
_ With this palpable instance of judicial legislation 
fresh in mind, the act of 1862 was passed, which, after 
repeating the existing definition of murder (except 
in one particular, not necessary to notice), as murder 
in the first degree, added a second degree in these 
words: “Such killing, unless it be murder in the first 
degree, or manslaughter, or excusable or justifiable 
homicide, as hereinafter provided, or when perpe- 
trated without any design to effect death by a person 
engaged in the commission of any felony, shall be 
murder in the second degree.” 

There was, apparently, no longer a necessity for 
the rigid construction which the courts had placed 
upon the term “ premeditated design.” An adequate 
punishment was provided for homicides perpetrated 
with intent to take life, but where the intent was not 
premeditated in the ordinary acceptation of that word. 
Killing with a “premeditated design,” was as before 
clearly murder in the first degree; but such killing, 
unless it was murder (that is, unless—though in- 
tended — it had the element of premeditation) was 
made murder in the second degree. Such seems to 
have been the object of the statute. But the courts, 
adhering to the doctrine of instantaneous “ premedita- 
tion,” nullified this object by excluding from the com- 
pass of murder in the second degree, all homicides, ex- 
cept those perpetrated without design to effect death 
by a person engaged in the commission of a felony. 
Fitegerrold v. The People, 37 N. Y. 413. The clause of 
the statute above quoted was paraphrazed as fol- 
lows: “Such killing, unless it be murder or man- 
slaughter, or excusable or justifiable homicide, as here- 
inafter provided, shall be murder in the second de- 
gree, when perpetrated without any design to effect 
death by a person engaged in the commission of any 
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felony.” This rendering entirely ignores the word 
“or,” as last used in the section quoted, and was 
adopted because it had been held that all designed 
homicides, unless they came within the definition of 
manslaughter, or excusable or justifiable homicides, 
were unqualified murders, However strained and 
unwarranted this construction may seem, it is the 
law, and will probably remain such until the Legisla- 
ture shall make its intentions known in terms less 
obscure than those of the act of 1862, 

It is to be hoped that this Legislature will not allow 
the session to terminate, without remodeling the 
statute relating to murder, and clearly and accurately 
defining the degrees, If there were no other rea- 
son why an act of passion and an act of deliberation 
should not be placed upon the same footing, it would 
be sufficient that it is for the interests of society. 
Joncede it to be true, as many believe it to be, that 
every man who intentionally kills, should be put to 
death, yet, so long as jurors refuse (except in extreme 
cases) to find a verdict which will result in death, is it 
not better to permit them to convict of a crime a 
degree lower, than of one four degrees lower, or to 
totally acquit? Juries are not slow to find verdicts of 
murder in cases of great atrocity or where the kill- 
ing has been plotted deliberately, but so long as the 
law remains as at present they will, in cases of less 
culpability, continue to disagree or acquit. 


—-—_ -#>e —— 


CONTRACT BY TELEGRAPH. 


The ease and rapidity of communication by tele- 
graph have given rise to a system of contracting, 
through this medium, which is both extensive and 
important. The affairs of modern commercial life are 
largely dependent for their safe and speedy conduct on 
the use of telegraphic communication. In most cases 
it is simply the option and the interest of men which 
occasion the employment of the telegraph as a medium 
of communication in commercial affairs. But the 
existence of a means of communication so rapid, 
available and accurate may render it a commercial 
duty as well as an advantage, in certain cases, to 
employ the telegraph instead of the messenger or the 
mail. Timeis an important element in the transac- 
tion of business, and the most rapid mode of com- 
municating events, having a commercial bearing, may 
often be necessary to fix or release a liability, to 
establish or preclude a right. And there are two 
adjudicated cases, at least, which recognize this duty 
to resort to the telegraph. In Proudfoot v. Montefiore 
(Eng.) Law Rep. 2 Q. B. 511, it was held that an agent, 
whose duty it is in the ordinary course of business to 
communicate information to his principal as to the 
state of a ship and cargo, ought to do so by tele- 
graph, where that means of communication is in 
general use ; and, if the agent omits to discharge this 
duty, and the principal, being thus left in ignorance 





of a fact material to be communicated to the under- 
writer, effects an insurance, the insurance is void, on 
the ground of concealment or misrepresentation. In 
The Convoy'’s Wheat Case, 3 Wall. 225, it was held to 
be the duty of the master of a vessel to telegraph the 
consignees of his inability to proceed on the voyage 
fiom intervening obstacles where there was easy tele- 
graph communication, Ordinarily, where there is a 
custom or usage, to convey the information by mail, 
the duty will have been discharged by resorting to the 
mail, as, for example, in the case of notices of protest, 
Scott & Jarnigan on Telegraphs, § 304, But it has 
been suggested by Mr, Parsons, in his work on Notes 
and Bills, vol, I, pp. 486-489, that if a notice were 
duly sent by telegraph and duly delivered it would 
be sufficient, But no such usage is known to exist, 
In California it is provided by statute, that wherever 
any notices, information or intelligence, written or 
otherwise, is required to be given, the same may be 
given by telegraph, provided that the despatch con- 
taining the same be delivered to the person entitled 
thereto or to his agent or attorney; and that notice 
by telegraph shall be deemed actual notice. Similar 
provisions are to be found in the statutes of Oregon. 

It is a settled principle, that where parties resort 
to the mail as a medium of contract, and a propo- 
sition is made by letter, and an answer, accepting 
the proposition, is deposited in the post-office, prop- 
erly addressed to the party making the proposition, 
the contract is then complete, although the answer 
never reached the proposer. Adams v. Lindsell, 1 
Barn. and Ald. 681; Wheat v. Cross, 1 Am. R. 28; 
Taylor v. Merchants’ Insurance Co., 9 How. (U. 8.) 390. 
This is the rule in all the United States, except Mas- 
sachusetts and Tennessee, where a contrary doctrine 
prevails. McColloch v. Jnsurance Co., 1 Pick. 278; 
Gillespie v. Edmonston, 11 Ham. 583. The applica- 
tion of this principle to contracts by telegraph is 
not altogether free from difficulty, on account of the 
private character of telegraph companies and the in- 
tervention of the principles of agency. But the 
better and the prevailing opinion seems to be that 
in the completion of contracts telegraph com- 
panies are the agents of both parties, and that the 
telegraph occupies the same position as the mail. 
In Trevor v. Wood, 36 N. Y. 307, it was held that 
where parties living at a distance from each other 
agree to deal and communicate by telegraph, and 
one of them makes an offer by telegraph, the ac- 
ceptance of the offer by the other is completed 
by depositing a telegram to that effect in the tele- 
graph office, and the party making the offer is bound 
from that time, although the telegram in reply does 
not reach him. It is often a question as to what 
constitutes a contract by telegraph, or when the 
communications taken together amount to a con- 
tract. In Prosser v. Henderson, 20 U. C. Q. B. Rep. 
438, it appeared that A, living at Collingwood, wrote 
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to B, at Toronto, on the 5th of July, 1859, to the 
effect that he would give £40 a year for his house and 
pay taxes, adding, “if you are willing and will tele- 
graph at once to that effect, I will take it.” On the 
6th B telegraphed ; “ You may have store for one year 
on terms of your letter.” A obtained the key from 
the former tenant on the 11th and first entered on 
that day, Held, that there was a perfect demise, and 
that the rent commenced from the acceptance by B 
of A’s offer, not from the time when A entered, In 
Coupland vy, Arrowsmith, 18 Law Times (N. 8,), 755 
where the proposed vendor wrote; “TI have let this 
house to you” (the proposed purchaser) “on the fol- 
lowing terms,” etc, (stating terms at length), to 
which he replied; “ At the risk of being called capri- 
cious and irresolute, I have to ask you if you will, 
for a pecuniary consideration, allow me to with- 
draw from my obligation to take your house and 
farm,” ete., and, in the subsequent correspondence, 
the proposed purchaser referred to his “ engagement,” 
ete., it was held that the contract could be inferred 
from the tenor of this correspondence, with certain 
telegrams (which were to be deemed equivalent to let- 
ters) taken together, and speicfic performance decreed 
accordingly. In Beach v. Raritan & Delaware Bay 
R. R. Co., 37 N. Y. 457, where A offered to hire B’s 
barge at a certain price, to be used as a receiving or 
storing barge at a particular place, and B agreed to 
send his decision by telegraph, and afterward sent a 
telegram saying that A might have the barge for the 
price named, but without referring to the use to 
which it was to be put, it was held that the telegram 
was not intended to contain the whole contract, and 
that, under the contract, the barge could only be used 
as a receiving or storing barge. Woodruff, J., in this 
case, said: “ When and to what extent dispatches 
sent by parties to each other are to be treated as 
written contracts or written evidence of their con- 
tracts must depend upon the circumstances in which 
they are sent, and the intent and object for which 
they are transmitted and received.” In Verdin v. 
Robertson, 10 Court of Session Cases (Scotland), 
3d series, 35, it appeared that, on the Ist of Sep- 
tember, A dispatched from Peterhead this telegram 
to B. & Co. at Liverpool: “Send on immediately 
fifteen twenty tons salt, invoice in my name. Cash 
terms.” Through the fault of the telegraph clerk, 
the telegram delivered to B. & Co. was in the 
following terms: “Send on rail immediately fifteen 
twenty tons of salt. Morice in morning name 
eash terms.” On 2d and 5th September B. & Co. 
sent salt to Peterhead addressed “ Morice, Peter- 
head,” and forwarded the invoices to the same ad- 
dress. On 15th September the invoices were re- 
turned through the dead-letter office, and thereafter 
A refused to take delivery of the salt. In an action 
for the price, held, that no contract had been com- 
pleted between the parties, and that A was not liable 





in payment thereof. In Kinghorne v. The Montreal 
Telegraph Co., 18 U. C., Q, B. Rep. 60, it appeared 
that the plaintiff received a telegram “ Will give you 
eighty cents for rye.” He sent a telegram in re- 
ply: “Do accept your offer; ship to-morrow fifteen 
or twenty hundred,” In an action against the tele- 
graph company for negligence in not transmitting the 
telegram, it was held that no damages for the loss of 
a sale of rye could be recovered, because, even if the 
telegram had been duly transmitted and delivered, 
there would have been no complete contract binding 
the purchaser to take any particular quantity of rye; 
and that parol evidence to show that the purchaser 
would have taken a certain quantity was immaterial, 
See Williams vy. Brickell, 37 Miss, 682; Dunning & 
Smith v. Roberts, 35 Barb, 463, 

Telegrams are written instruments so far as to take 
a contract by telegraph out of the statute of frauds. 
Dunning & Smith v. Roberts, supra, By the stat- 
utes of Indiana, California and Oregon, it is provided 
that contracts by telegraph shall be deemed contracts 
in writing. Where orders are sent by telegraph, as 
to a banker to send a deposit, or to a merchant to 
make a shipment of goods, several questions arise 
upon which there appear to be no adjudications, 
These questions arise as to the duty and liability 
of the receiver of the message. Of course a com- 
pliance with a genuine message would relieve the 
receiver of all liability. And it would seem to be 
the duty of the receiver to asce~tain the genuineness of 
the order, or message, before obeying it. Otherwise, 
if the message turns out to be a forgery, the sender 
is not responsible. 

As to the proof of contracts by telegraph the gen- 
eral principle may be laid down that the original 
message must always be produced when practicable. 
If the original message is not in existence or is non- 
producible, a copy should be produced; if this cannot 
be done, the contents of the message should be shown 
by parol testimony. Durkee v. Vermont Central R. 
R. Co., 29 Vt. 127 ; Scott and Jarnigan on Telegraph. 
The question often arises as to which is the original 
telegram, that written by the sender, or that deliv- 
ered to the receiver. In Matteson v. Noyes, 25 Ill. 591, 
the message delivered to the operator to be sent was 
held to be the original, and the message received by 
the party to whom it was addressed, a copy. The 
same view was taken in Kinghorne v. Telegraph Co., 
supra. But in Jrevor v. Wood, supra, and Dunning 
& Smith v. Roberts, supra, the court held that the 
message containing the offer and delivered to the 
person addressed was the original message, and that 
the message of acceptance, as written out and deliv- 
ered by the accepting party for transmission, was 
also an original. In Williams v. Brickell, ante, the 
telegraph message was proved by the testimony of 
witnesses who professed to state its contents, and no 
excuse was furnished for the non-production of the 
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original. This was held to be error, but as the party 
entitled to the benefit of this had admitted the con- 
tents of the message he could not avail himself of it. 
See Scott and Jarnigan on Telegraph, § 360, note 3. 
Although the adjudications, relative to the contracts 
by telegraph, are recent and few, there is sufficient 
material for the erection of a considerable juridical 
structure over the subject. There being a peculiarity 
in telegraphy in reference to the nwmber of evidences 
of the intention of the parties in the making of a 
contract, it will, of course, be sometime before the 
courts can determine the evidentiary claracter of the 
message sent and the message received. They may 
be both originals, or copies of each other, or copies 
of the real message which is transmitted over the 
wires. In whatever way the evidentiary character 
of dispatches may be eventually and technically set- 
tled, the subject is one of great and increasing in- 
terest, and especially so when considered in its rela- 
tion to contracts by telegraph. 


—_——~oo 


THE PITIFUL FATE OF A POOR PLEADER. 


“Simply to burn one’s own store is not unlawful, 
and the words, ‘he burnt his own store,’ or ‘ there is 
no doubt in my mind that he burnt his own store; he 
would not have got his goods insured if he had not 
meant to burn it;’ ora general allegation that the de- 
fendant charged the plaintiff with having willfully 
and maliciously burnt his own store, will not sustain 
an action for slander without a colloquium or aver- 
ment setting forth such circumstances as would ren- 
der such burning unlawful, and that the words were 
spoken of and concerning such circumstances; and 
the want of such colloquium or averment will not be 
cured by an inuendo.” 

The above is the syllabus of the case of Bloss v. 
Tobey, 2 Pick. 320, decided in 1824. The report 
states that the defendant’s counsel were Mills, Whi- 
ting and Dwight. After careful and extended inqui- 
ries among men from Berkshire county, we have 
learned that these were very distinguished men in 
their day, and we have no doubt that posterity, or at 
least that portion of it which shall peruse the said 
report, will hold them in due reverence. The report 
goes on to state that the distinguished gentlemen 
above mentioned, at the September term, 1823, 
moved in arrest of the judgment obtained by the 
plaintiff, and that “ Bryant, for the plaintiff, furnished 
the court in vacation with a written argument,” etc. 
Now, what we wish to emphasize is, that this Bry- 
ant, we fear, had not a legal mind, and, instead of 
trying to supply his natural deficiencies by studying 
the grand principles of common-law pleading, he was 
much addicted to poetry. Even when in college, at 
the age of eighteen, he had written and uttered some 
verses which he called Thanatopsis, of which some 
of our readers may have heard. And even after he 





had been some-time in the profession he allowed 
himself to be instigated by this unhallowed passion 
for poetry, to write: 

“Though forced to drudge for the dregs of men, 

And scrawl strange words with the barbarous pen, 


And mingle among the jostling crowd, 
Where the sons of strife are subtle and loud.” 


The consequence of all this was, that his said 
client Bloss lost his case through his attorney’s inca- 
pacity to draw a common-law declaration, and that 
attorney was condemned to hear from the wise and 
mild Chief Justice Parker such words as these: “It 
is with great regret, and not without much labor and 
research to avoid this result, that we are obliged to 
arrest the judgment in this case for want of a suffi- 
cient count to support the verdict. * * * 
If the plaintiff has sustained a serious injury, another 
action may give him indemnity. In a matter of 
technical law, the rule is of more consequence than 
the reason of it; and, however we may lament the 
lost labor and expense of the suit, we find ourselves 
wholly unable to prevent it.” No wondér the attor- 
ney was ashamed to face the court with an oral argu- 
ment, but sent it in that underhand manner “ in va- 
cation” and in writing. How that unfortunate 
young man must have felt! and how he must feel 
now, at the age of seventy-six, when he reflects, as 
he must inevitably refiect, that, instead of occupying 
the proud eminence of a man who knew how to 
draw a common-law declaration,—of such men as 
Mills, Whiting and—(what’s-his-name ?)—Dwight, he 
must go down to posterity as William Cullen Bryant— 
nothing but the greatest of American poets, and ten- 
ant of the highest niche in American general letters. 
We would say naught to render the old man’s last 
years uneasy, but we would simply ask, what recom- 
pense can it be for these lost opportunities that he 
can read his name in the biographical dictionaries, 
and count his foreign honorary titles by the dozen? 
We dare say, if he could reflect that he got that dec- 
laration right, he would gladly give up all the transi- 
tory honor of having made the best translation of 
those foolish old ballads of Homer. Our profession 
indeed owe Berkshire county a grudge, for, not con- 
tent with having produced this sneerer at our sub- 
lime calling, his reprehensible locality has given birth 
to another and a more dangerous person, who, being 
himself a lawyer, has had the audacity, at one fell 
swoop, to abolish those elevating, those subtle, those 
humanizing, those refining, those highly necessary 
principles of common-law pleading on which our 
institutions were founded, and to introduce in their 
place a system which the dreaming Bryant hadn’t 
the intellect to comprehend, and under which it can 
no longer be said, in the golden words of Chief Jus- 
tice Parker, “the rule is of more consequence than 
the reason of it.” Surely the ways of Providence 
are mysterious. Bryant, thou art avenged! 
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CURRENT TOPICS. 


The Constitutional Commission has shown com- 
mendable discretion in the work it has performed as 
well as in that it has left unperformed. The tempta- 
tion was, no doubt, strong to make many and radical 
changes in the organic law, but this temptation has 
been, fortunately, resisted; fortunately, for it would 
have led to a defeat of their whole work. Among 
the noticeable amendments recommended are those 
relating to the passage of bills ; especially the sections 
requiring bills to be read twice section by section, re- 
quiring prior laws, that are made part of an act, to 
be incorporated therein, and that private and local 
bills shall, except under the limitation provided, be 
introduced during the first sixty days of the session. 
The amendment forbidding special legislation in a 
number of cases will, if passed, throttle one of the 
biggest nuisances connected with our legislation. The 
sections added to article eight, forbidding the State 
to loan its credit or money, or cities, towns and vil- 
lages to loan their credit or money to, or in aid of, 
any individual, association’ or corporation will, hap- 
pily, put an end to town-bonding swindles and other 
kindred schemes. Article six was left unaltered, ex- 
cept the addition of a provision in section eighteen, 
that, in cities having over three hundred thousand 
inhabitants, judicial officers of courts not of record 
are to be appointed by the Governor. The Commis- 
sion were sensible in letting article six alone. On 
the whole, they were not likely to improve it, and 
two frequent tampering with the judiciary is not good. 
The existing general terms may not work quite sat- 
isfactorily, but the difficulty is largely remediable by 
the Legislature. Now, will our law-makers put aside 
the New York charter long enough to consider these 
profound amendments? 


Lord Chancellor Selborne’s Judicature Bill contem- 
plates some sweeping changes in the constitution of 
the English courts. It makes provision for two great 
courts —the High Court of Justice and the Court of 
Appeals, the former to have original jurisdiction 
(together with certain appellate jurisdiction from infe- 
rior courts), and the latter to have appellate jurisdic- 
tion only. The High court is to consist of twenty- 
one judges, namely: The two Lord Chief Justices, 
the Chief Baron, the Master of the Rolls, the Vice- 
Chancellors, the Judge of the Probate and Divorce 
Courts, the Puisne Judges of the Courts of Common 
Law, and the Judge of the Admiralty Court. It is 
to be divided into four divisions, of five judges each, 
as follows: (1) The Lord Chief Justice of England 
and four other judges of the Queen’s Bench; (2) 
The Master of the Rolls, the Vice-Chancellor, and 
the Admiralty Judge; (3) The Chief Justice and four 
Judges of the Common Pleas; (4) The Chief Baron 
and four other Barons of the Court of Exchequer. 
The Court of Appeals will consist of the Lord Chan- | 





cellor, the Presidents of the four divisions of the 
High Court, the Lord Justices, the four new Judges 
of the Privy Council, and three Puisne Justices, who 
are to be transferred from the common law Bench. 
This bill will do away with the Exchequer Chamber, 
which the Pall Mall Gazette pronounces “the most 
unsatisfactory of all our judicial institutions;” and it 
will also tend to put an end to the judicial functions 
of the House of Lords. Among the beneficial results 
expected to flow from Lord Selborne’s measure is 
the abolition of double appeals. There is great force 
in his language that “when you have a good court 
with sufficient judicial power to command the con- 
fidence of the country, it is better that there should 
be no double appeal * * * * * You never 
can escape by going through any number of courts 
of appeals, from the risk of differences in opinion in 
each and every one of them, and from doubts arising 
as to whether the last court decided better than the 
one before. What you want is, to make as good a 
court as possible, and to give it all the power and 
authority you can.” 


The Law Magazine and Review refers to the decision 
in the recent case of Harter v. Harter, in the English 
probate court. Owing to a clerical error, a testator’s 
personalty, to the amount of £150,000, was undis- 
posed of, and Sir James Hannen held that the 
mission could not be supplied. This decision was 
complained of as an adherence to an absurd and 
antiquated technicality. Our cotemporary judiciously 


observes: “True, the clearest evidence was forth- 
coming * * * thatthe omission arose from some 
accident. The power to make a will is, however, a 


privilege, and it is better that the intention of one 
testator should be frustrated through a mistake, than 
that uncertainty should be introduced in a thousand 
cases. Wills, of all instruments, are especially liable 
to questions of this kind, and the court of chancery 
has quite enough to do, as it is, with points of con- 
struction, without a preliminary investigation by the 
court of probate, whether a will, which a competent 
and uninfluenced testator has executed, has or has not 
followed his instructions.” 


The letter of Gov. Dix, announcing to the friends 
of Foster his determination to refuse the prayers for 
a commutation of sentence, has been published, and 
presents a clear, concise and cogent view of the whole 
matter. The governor’s letter is forcible and con- 
vincing, and was evidently dictated by an impartial 
judgment, founded on a careful examination of all 
the facts in the case, a due appreciation of all the 
interests involved, a proper susceptibility to all the 
influences brought to bear, and a respectful attention 
to every consideration, both for and against the con- 
victed murderer. Foster’s claim to commutation on 
the one hand was so strong, and the claims of justice 
on the other hand were so urgent that, in the minds 
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of observers, generally, the fate of the condemned 
man seemed to hang in a trembling balance, like the 
soul of Hector, waiting for the decision of Jupiter. 
Had the governor’s decision been favorable to Foster 
it would scarcely have excited any surprise. As the 
decision now is, there is little of surprise and nothing 
of disappointment. There is, however, a feeling of 
acquiescence in the result, which is strengthened into 
a firm belief in its justice by the excellent letter of 
the governor. 


Governor Dix has a clear conception of that most 
uncertain and difficult prerogative, the pardoning or 
commuting power. In the case of Foster, the courts 
had uniformly decided against the prisoner, and there 
was no legal defect either in his trial, conviction or 
sentence, or in the judgment of the appellate courts. 
All the attempts of professional men to throw doubts 
upon the correctness of the decision of the court of 
appeals in this case were, of course, unavailing. The 
judgment of the court of appeals establishes the law, 
and not a few non-judicial opinions of lawyers, how- 
ever eminent or able. In such a state of affairs the 
governor was called upon to intervene by commuting 
the sentence of death to that of imprisonment for 
life, there being no newly-discovered evidence. In 
reviewing the case, the governor seems to have as- 
sumed that the old legal brocard, that the “ prisoner 
should have the benefit of every doubt,” did not 
apply. The maxim applies very properly before the 
prisoner has been convicted, but after there has been 
a conviction and an affirmance on appeal, all the pre- 
sumptions are against the prisoner. The convict 
must make out a clear case for executive interference. 
This Foster did not do, and justice was allowed to 
take its ordinary course. 


The various Ministers of justice of the German 
empire have been in conference at Berlin on the sub- 
ject of Imperial jurisdiction, and, after much discus- 
sion, have agreed upon a scheme to the effect that 
there shall be an Imperial Court of Appeals, but that 
no appeal shall be made to it upon the facts, and that 
the aim shall be to assimilate and unify the proced- 
ures of the various chief local courts. 


The recent threatened dissolution of the English 
cabinet calls to mind by how frail a tenure, even the 
highest judicial functionary of Great Britain, the lord 
chancellor, holds his office. An entire change ot the 
ministry would, of course, involve the resignation of 
Lord Selborne so recently elevated to the headship 
of the judiciary of Great Britain. It would be rather 
unfortunate, both to Lord Selborne and to the judica- 
ture of his country, for him to resign at the present 
time. There are so many law reforms which depend 
largely for their initiation and prosecution upon the 
present able and efficient lord chancellor that his own 
personal pride and commendable ambition as well as 





the welfare of his country would be ill-served by his 
withdrawal. There is no man in England so well 
adapted to the position of lord chancellor, at the pres- 
ent time, as Lord Selborne, and it is to be hoped 
that, in any event, he will be retained. 


The grand jury system has taken its turn in being 
the object of the attack of law reformers in Illinois. 
Some time since, the senate of that State appointed a 
committee to examine into the system and its abuses, 
and report whether it is desirable to continue it. The 
committee reported adversely to the continuance of 
the old system, and proposed a bill providing for the 
abolition of the grand jury and prescribing that per- 
sons accused of crime shall be examined by a judge 
of a court of record or by three justices of the peace, 
who shall examine all the witnesses, and if they find 
probable cause, may commit for trial. This proposed 
scheme for preliminary criminal accusations is not 
without merit, and commends itself to the attention 
of the profession and the public, not only in Illinois, 
but inevery State where the old grand jury system 
is ia vogue. 


_ 
oo 





NOTES OF CASES. 


In Hammond v. Hussey (12 Am. Law Reg. 114, 
1873), a case decided by the supreme court of New 
Hampshire, it appeared that the defendant, being a 
teacher of a high school, undertook, at the request 
of the school committee, to examine candidates for 
admission to said school as scholars therein, and truth- 
fully to report to the committee concerning their 
qualifications. The plaintiff submitted himself to 
such examination, and was found properly qualified ; 
but the defendant maliciously, deceitfully and falsely 
reported to the committee that the plaintiff was not 
so qualified, by reason whereof the plaintiff was ex- 
cluded from the high school and deprived of its ben- 
efits. Held, that the plaintiff might maintain an 
action on the case against the teacher to recover his 
damages occasioned by reason of such false and mali- 
cious report. The court arguendo said that it made 
no difference whether the defendant, in the perpetra- 
tion of a malicious fraud and falsehood, violated an 
express or un implied contract, or any duty resulting 
from his relation either to the plaintiff or to the 
school committee, or whether, as a mere stranger in 
law, he achieved the wrong and caused the damage. 
The general rule applied that, where a party sus- 
tained an injury by the willing wrong of another, the 
sufferer may have his action against the wrong-doer. 
Mayor of ‘Albany v. Cunliff, 2 N. Y. 180; Pasley v. 
Freeman, 3 Tenn. 51 (2 Smith’s Lead. Cas. 137, 138) ; 
Willink v. Vandewer, 1 Barb. 590; Watson vy. Poulson, 
7 Eng. L. & Eq. 585; Salem Bank v. Gloucester, 17 
Mass. 1. Or the rule applied that, where a person 


makes a gratuitous promise and then enters upon the 
performance of it, he is held to a full execution of all 
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he has undertaken. Coggs v. Bernard, 2 Ld. Raym. 
909 (1 Smith’s Lead. Cas. 82); Wilkinson v. Cover- 
dale, 1 Esp. N. P. Rep. 74; Doorman v. Jenkins, 2 Ad. 
& HE. 256; 1 Pars. Con. (5th ed.) 447, and note w. 
This is one of those peculiar cases that are likely to 
occur often, in fact, but seldom get into the courts. 
The principles referred to seem to have been cor- 
rectly applied to this class of cases. 


The effect of adding the name of a third party as 
maker to a promissory note after delivery, but with- 
out the consent of the original maker, was considered 
in Wallace v. Jewell, 21 Ohio, 163. The note was 
drawn, “I promise to pay,” and had, originally, one 
signer only and two indorsers. The court held that 
the note was joint and several, and that the addition 
of another name as maker of a delivery discharged 
the original maker and indorsers, they not having 
consented to the alteration. That the addition of 
another name as maker to a joint and several note, 
without the assent of the original signers, avoids the 
note as to them is well settled. Gardner v. Walsh, 5 EL. 
& Bi. 84, Master v. Miller,1 Sm. L. Cas. 956, note; 
but in Brownell v. Winnie, 29 N. Y. 400, it was 
thought that this rule was not applicable to several 
notes, and it was then held that a note written “I 
promise to pay,” was not a joint note, no matter how 
many names were added. But it is said inthe Ohio 
case, that the above case is the only one in which such 
a note has been held not to be joint ; and it certainly 
appears to have been the opinion of the court in 
Mc Caughey v. Smith,27 N. Y. 39, that such a note 
may become joint. 





~~ 
oo 


EFFECT OF BANKRUPTCY ON A PRIOR JUDG- 
MENT. 





UNITED STATES SUPREME COURT. 


BUCHANAN AND OTHERS v. SMITH, ASSIGNEE.* 


The creditor of an insolvent debtor who, knowing of such 
insolvency, or having reasonable cause to believe such 
debtor to be insolvent, commences suit in a State court 
and obtains judgment, execution and levy, does not obtain 
a valid lien as against an assignee in bankruptcy proceed- 
i commenced within four months, although such 
jolement, execution and levy were obtained before the 
commencement of the bankruptcy proceedings. 

Mr. Justice CiirroRD delivered the opinion of the 
court. 

Preferences, as well as fraudulent conveyances, are, 
under certain circumstances, declared to be void if 
made by a debtor actually insolvent or in contempla- 
tion of insolvency, within four months before the filing 
of the petition by or against him as a bankrupt. 14 
Stat. at Large, 534. 

Those circumstances, so far as that rule of decision 
is applicable to this case, are, if the debtor procures 
any part of his property within that period to be 
attached, sequestered, or seized on execution, with a 
view to give a preference to any creditor or person 
having a claim against him, or who is under any 
liability for him, that such attachment, sequestration, 


* See 3 Albany Law Journal, 97. 








or seizure is void, provided it also appears that the 
creditor making the attachment, sequestration, or 
seizure, or the person to be benefited thereby, had 
reasonable cause to believe shat the debtor was insolv- 
ent, and that the attachment, sequestration, or seizure 
was procured in fraud of. the provisions of the bankrupt 
act. 

On the 9th of September, 1869, a creditor of the 
corporation respondents filed a petitiun in bankruptcy 
against the company, in the office of the clerk of the 
district court, and on the twenty-fourth of the same 
month the district court adjudged the said paper 
manufacturing company to be bankrupts within the 
true intent and meaning of the bankrupt act. 

Pursuant to that decree the appellee, on the tenth of 
November following, was duly appointed assignee of 
the estate of the bankrupts, and the register having 
charge of the case, there being no opposing interest, by 
an instrument in writing under his hand assigned and 
conveyed to the said assignee all the property and 
estate, real and personal, of the bankrupts. 

By virtue of that instrument of assignment and con- 
veyance, all the real and personal estate of the bank- 
rupts, with all their deeds, books, and papers relating 
thereto, became vested in the appellee as such assignee. 
Such instrument of assignment and conveyance em- 
braced the several parcels of real estate described in 
the bill of complaint, and certain personal property at 
that time in the hands of an assignee appointed by the 
State court, or in the custody of the sheriff of the 
county, but which has since been in part sold by the 
sheriff, and the proceeds have been paid into the 
registry of the district court. Five policies of insur- 
ance upon the property of the bankrupts, which had 
been destroyed by fire, and for which losses the insur- 
ance companies were liable, were also included in the 
said instrument of assignment and conveyance. 

Complaint is made by the appellee in the bill, that 
the respondents, or the three first named, on the third 
of August, prior to the decree adjuging the corporation 
respondents bankrupts, recovered two several judg- 
ments against the bankrupt company, in the supreme 
court of the State, amounting in the aggregate to 
the sum of $11,815.65; that the said judgments, on 
the day following, were docketed in the office of 
the clerk of the county, where the judgments still 
remain of record, and constitute an apparent lien upon 
the property and estate so assigned and conveyed to 
the appellee as such assignee, and are a cloud upon his 
title. 

Apart from that, he also claims that the same parties 
took out executions upon the said judgments and 
delivered the same to the sheriff of the county, and 
that the sheriff, on the eleventh of the same month, 
levied the executions upon certain personal property 
of the bankrupt company, which he held in possession 
when the petition in bankruptcy was filed, and he 
alleges that the sheriff, by order of the district court 
duly entered, has since sold the said personal preperty 
and paid the proceeds into the registry of the bankrupt 
court; that the other respondent claims that he has 
been appointed receiver of the several policies of insur- 
ance, and that he has commenced actions against the 
insurance companies to recover the losses suffered by 
the burning of the property covered by the said policies, 
in consequence of which the insurance companies refuse 
to pay said losses to the complainant. 

Both the allegations of the bill and the proofs show 
that the corporation respondents, on the said third of 
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August and long prior thereto, were utterly insolvent 
and bankrupts, and the complainant charges that they 
procured and suffered the said judgments in favor of 
the parties named to be entered and their own prop- 
erty to be attached, sequestered and seized, as alleged 
with intent to give to those creditors a preference over 
their other creditors, and that they intended by such 
disposition of their property to defeat and delay the 
operation of the bankrupt act; that the said judgment 
creditors, throughout those proceedings, had reason- 
able cause to believe that the debtor company was in- 
solvent, and that the judgments were entered, the 
executions issued, and the levies made in fraud of the 
provisions of the bankrupt act, and that the proceed- 
ings were commenced and prosecuted with a view to 
prevent the property from coming to the assignee in 
bankruptcy and from being distributed under said act. 

Service was made, and the said judgment creditors 
appeared and filed an answer, and a separate answer 
was filed by the respondent, claiming to be the receiver 
of the policies of insurance. Proofs were taken and 
the parties were heard, and the court entered a decree 
for the complainant, and from that decree the respond- 
ents appealed to this court. 

Most or all of the defenses which it becomes material 
to consider, consist of denials that the charges con- 
tained in the bill of complaint are true, and in that 
respect the two answers are substantially alike. Briefly 
described, the answers deny that the corporation re- 
spondents did procure or suffer the said judgments to 
be entered, or their property to be taken upon legal 
process, issaed upon said judgments, with intent, 
thereby, to give to those judgment creditors a prefer- 
ence over their other creditors, or with intent to defeat 
or delay, by such disposition of their property, the 
operation of the bankrupt act; or that they had reason- 
able cause to believe that the respondent company was 
insolvent, or that the judgments were entered, or the 
executions issued, or the levies made in fraud of the 
provisions of the bankrupt act; or that such proceed- 
ings were instituted with a view to prevent the prop- 
erty of the bankrupts from coming to the assignee in 
bankruptcy, or to prevent the same from being dis- 
tributed under the said act, as charged in the bill of 
complaint. 

Fraudulent preference is the gravamen of the charge, 
and the complainant, as the assignee of the estate of the 
bankrupts, prays that the said judgments and all the 
proceedings in the suit may be decreed to be void and 
of no effect, and that the judgments, executions and 
levies may be vacated and set aside, and that it may be 
decreed that he, as such assignee, is entitled to have 
and receive all the real and personal estate of the bank- 
rupts free and clear of any lien by virtue of the said 
judgments, or of any of the aforesaid proceedings, and 
for an injunction. 

Three things must concur to entitle the complainant, 
as such assignee, to the decree as prayed in the bill 
of complaint: (1) That the corporation respondents, 
within four months before the filing of the petition 
against them in bankruptcy, did procure or suffer their 
property, or some part thereof, to be attached, seques- 
tered or seized on execution by the said judgment 
creditors, with a view to give a preference to such 
creditors by such attachment, sequestration or seizure 
over their other creditors. (2) That the corporation 
respondents were insolvent at that time, or in contem- 
plation of insolvency. (3) That the judgment credit- 


ors, at the time their debtors, the corporation respond- 





ents, procured or suffered such attachment, sequestra- 
tion or seizure of the aforesaid property belonging to 
the said debtors, had reasonable cause to believe that 
the debtors, whose property was so attached, seq 

tered or seized, were insolvent, and that they procured 
or suffered such attachment, sequestration or seizure 
of such property to be made to secure such preference, 
and in fraud of the provisions of the bankrupt act. 

Equal distribution of the property of the bankrupt, 
pro rata, is the main purpose which the bankrupt act 
seeks to accomplish, and it is clear to a demonstration, 
that the end and aim of those who framed the act must 
be defeated in this case, if the proceedings of the judg- 
ment creditors are sustained, as they have perfected 
liens, by those proceedings, upon all, or nearly all, of 
the visible property of the bankrupts. 

Until the debtor commits an act of bankruptcy it is 
doubtless true that any creditor may lawfully sue out 
any proper process to enforce the payment of debts 
over due, and may proceed to judgment, execution, 
seizure and sale of his property, but it is equally true 
that the appointment of an assignee, under a decree in 
bankruptcy, relates back to the commencement of the 
bankrupt proceedings, and that the instrument required 
to be executed, under the hand of the judge or regis- 
ter, assigns and conveys to the assignee all the estate, 
real and personal, of the bankrupt, including equi- 
table as well as legal rights, and interests and things in 
action as well as those in possession, which belonged 
to the debtor at the time the petition in bankruptcy was 
filed in the district court. 14 Stat. at Large, 522. 

Conceded, as that proposition must be, it is obvious 
that the judgment creditors could not acquire any in- 
terest in the property of the debtor by virtue of the 
order of the State court extending the powers of the 
receiver, previously appointed to collect the several 
amounts due from the insurance companies, to all the 
other estate, real, personal and mixed, of the bank- 
rupts, as it is admitted in the answer that the order in 
question was passed subsequent to the filing of the peti- 
tion in bankruptcy, which is the foundation of the 
decree adjudging the corporation respondents to be 
bankrupts. Suppose it were otherwise, still the same 
conclusion must follow, as the court is of the opinion 
that all the essential allegations of the bill of complaint 
are established. 

Much discussion to show that the Paper Company 
was insolvent is certainly unnecessary, as the answer 
admits the fact to be as alleged in the bill of complaint. 
They failed to meet their paper at maturity as early as 
the 4th of March, 1869, as conclusively appears from 
the letter of the principal appellants, to the treasurer 
of the company, acknowledging the receipt of a tele- 
gram from him to the effect that the company could 
not pay their note falling due on that day. 

It appears by the record that the bankrupt company 
was engaged in the manufacture of paper; that they 
had for a long time purchased goods for the purpose of 
the principal appellants on credit; that the appellants 
at that time held six notes against them, some of which 
were over due; that the mills of the company, on the 
twentieth of the same month, were destroyed by fire, 
which prevented the company from transacting any 
further business. 

Correspondence immediately ensued between the 
appellants and the bankrupt company or their super- 
intendent. Two days after the fire the company in- 
formed the appellants of their misfortune, and the 
appellants replied on the following day, promising to 























THE ALBANY LAW JOURNAL. 


185 








take care of one of their notes and to advise them, in 
a few days, as to another which would fall due in a 
short time. Immediately one of the appellants visited 
the superintendent of the bankrupt company for the 
purpose of ascertaining the extent of their loss and 
whether they would be able to take care of their un- 
paid notes. 

Application was soon after made to the appellants 
by the company that they should consent to renew the 
notes, and for an extension of the time of payment, 
which led to further correspondence and to some 
crimination, the appellants charging that the officers 
of the company had promised that all the notes should 
be promptly met, and that they had failed to make 
good their promise, and insisting that they must pro- 
vide funds for that purpose. Urgent demands to that 
effect were made by the appellants, as appears by the 
letters given in evidence, but the bankrupts failed to 
supply the necessary funds, and the appellants, though 
they at first refused so to do, finaly consented to renew 
all of the notes except two, reducing the number from 
six to four, as appears by their own testimony. 

Those four notes were as follows: (1) Note dated 
April 2, 1869, for four thousand seven hundred and one 
dollars and forty-two cents, payable in sixty-three 
days from date. (2) Note dated May 4, 1869, for two 
thousand three hundred and eighteen dollars and sev- 
enty cents, payable in fifty-five days from date. (3) 
Note dated November 6, 1868, for two thousand three 
hundred and five dollars and ninety-four cents, paya- 
ble June 4th next after its date. (4) Note dated Novem- 
ber 16, 1868, for two thousand three hundred and eight- 
een dollars and sixty-nine cents, payable the third of 
July next after its date. ‘ 

Repeated demands for payment having been ineffect- 
ual, the appellants, on the ninth of June subsequent to 
the fire, suggested to the superintendent of the com- 
pany that the chances of collecting the insurance money 
would be better if the policies were placed in their 
hands, and urged that the company should assign their 
claims under the policies of insurance to them, “ or at 
least enough of them to cover our claim, which, in 
round numbers, is about $12,000.’ Such a course, it 
was suggested in the same letter, would be the very 
best means they (the company) could adopt to avoid 
litigation and loss, which affords convincing evidence 
that it was the purpose and intention of the appellants 
to secure a preference over the other creditors of the 
company. 

Persuasion having failed to accomplish the purpose, 
the appellants, in a letter dated three days later and 
addressed to the president of the company, presented 
a schedule of the notes renewed and unpaid, complain- 
ing that they had been very unfairly treated, and 
informed him that unless one-half of the amount due 
to them was remitted by return mail, they should 
instruct their attorneys to commence suits against him 
and the superintendent of the company as indorsers of 
the notes. Instead of yielding at that time to the 
threat of the appellants, the corporation bankrupts, on 
the twenty-first of July following, made, executed and 
delivered to one Benjamin L. Hoyt, anindenture of 
assigument, wherein they pretended to convey to the 
said assignee all their real and personal property in 
trust, to convert the same into money, and with the 
proceeds to pay the debts of the company. 

Extended discussion of that transaction, however, 
is quite unnecessary, as both parties agree that the said 
assignment was made in contemplation of insolvency, 





contrary to the provisions of the Revised Statutes of 
the State, and to hinder, delay and defraud creditors. 
Whether the instructions were given to the attorneys, 
as threatened, does not appear, but it does appear that 
the notes over due were protested, and that those notes, 
on the nineteenth of the same month, were put in suit 
against the bankrupt company, and that a second suit 
was commenced against the company upon the other 
two notes immediately after they fell due. 

Enough appears both in the pleadings and proofs to 
show that those suits, on the third of August following, 
were pending in the State court, and that the principal 
appellants on that day recovered judgment in both 
suits against the corporation defendants. Judgment 
in one of the suits was rendered for the sum of 
$7,118.14, and in the other, for the sum of $4,197.51, 
as appears by the record. Both judgments were 
entered and perfected on the same day, and on the 
following day transcripts thereof were duly filed 
and the respective judgments were duly docketed 
in the office of the clerk of the county, so as to become, 
at least in form, a lien on all the estate, real and per- 
sonal, belonging to the bankrupt corparation. 

Argument to show that the purpose of the principal 
appellants in attaching, sequestering, and seizing the 
property of the bankrupt company, as charged in the 
bill of complaint, was to obtain a preference over the 
other creditors of the company, is hardly necessary, as 
the charge is fully proved, and it is equally certain that 
the debtors throughout the entire period, from the 
commencement to the close of those proceedings, were 
hopelessly insolvent, and the acts, conduct and declara- 
tions of the appellants, in the judgment of this court» 
afford the most convincing proof that they had reason- 
able cause to believe, even if they did not positively 
know, that such was the actual pecuniary condition of 
their debtors. 

Attempt is made to satisfy the court that the debtors 
themselves did not know that they were insolvent, but 
the theory, in view of the evidence, is not supported, 
and must be rejected as improbable and as satisfactor- 
ily disproved. 

Even suppose that is so, still it is insisted by the ap- 
pellants that the decree is erroneous because it is not 
proved, as they contend, that the bankrupts procured 
or suffered their property to be attached, sequestered, 
or seized by the appellants, as charged in the bill of 
complaint, within the true intent and meaning of the 
bankrupt act. Properly viewed, they insist that their 
acts and conduct only show that they have used the 
process of the State courts, as they had a right to do, 
to collect their debts due from the insolvent company, 
and they submit the proposition that a creditor may 
lawfully do all he might have done before the bankrupt 
act was passed to collect his debts, provided he has no 
active or passive assistance from his debtor, whom he 
has reasonable cause to believe to be insolvent, to help 
him to secure such a preference over the other credit- 
ors of the debtor. 

Creditors, it is conceded, are forbidden to sue out 
State process, within the said four months, and employ 
it to create and perfect such liens on the property of 
their debtor, by his active or passive assistance, but the 
proposition submitted is, that whatever they can obtain 
of their insolvent debtor in that way, under such pro- 
cess, by their own energy and activity, in spite of the 
debtor, they may lawfully retain, and that such liens 
are not displaced or dissolved by any subsequent bank- 
rupt proceedings. 
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Strong doubts are entertained whether the proposi- 
tion could be sustained, even if the theory of fact 
which it assumes was fully proved, as the fourteenth 
section of the bankrupt act provides to the effect that 
the required instrument of assignment, when duly 
executed, shall vest in said assignee the title to all the 
property and estate of the bankrupt, although the same 
is then attached on mesne process as the property of 
the debtor, where the attachment was made within 
four months next preceding the commencement of the 
bankrupt proceedings, but it is not necessary to decide 
that question at this time, as the evidence is full to the 
point that the judgment creditors in this case did have 
the passive assistance of the bankrupt debtors in obtain- 
ing their judgments and in perfecting their liens, under 
the State process and laws, upon all the property, real 
and personal, of their debtors. 

Throughout it was plainly the purpose of the princi- 
pal appellants to obtain a preference over the other 
créditors of the bankrupt company, either by payment 
or assignment, and it must be conceded that the officers 
of the company for a time refused or declined to com- 
ply with any sugh request or intimation or in any way 
to promote their purpose, but the facts and circum- 
stances disclosed in the record fully warrant the con- 
clusion of the circuit court that they ultimately acqui- 
esced in what was done by the appellants, even if they 
did not actively promote the consummation of the 
several measures which they, the appellants, adopted 
to perfect liens upon all the visible property of the 
bankrupt company, unless it exceeded in value the 
amount of their judgments. Hillard on B. (3d ed.), 
322-330. 

Sufficient is shown to satisfy the court that those 
heving charge of the affairs of the corporation respond- 
ents knew that they were insolvent, and that they also 
knew that it was the purpose and intent of the principal 
appellants to secure a preference over the other cred- 
itors as the bankrupt corporation. Insolvent as they 
knew the company to be, they could not, as reasonable 
men, expect that all the debts of the company would 
be paid, and they must have known that the appellants 
would secure a preference over all the other creditors 
of the company if they suffered them, without invok- 
ing the protecting shield of the bankrupt act, to recover 
judgments in the two pending suits, and to perfect the 
other measures which they subsequently adopted to 
give effect to their liens upon all the property of the 
corporation bankrupts. Marshall v. Lamb, 5 Ad. & 
Ell. N. 8S. 126. 

Tested by these considerations, the court is of the 
opinion that the findings of the circuit court were 
correct, and that the allegations of the bill of complaint 
are sustained as follows: (1) That the corporation 
respondents, within four months before the filing of 
the petition against them in bankruptcy, did procure 
or suffer their property to be attached, sequestered, or 
seized on execution by the principal appellants, with a 
view to give a preference to such creditors by such 
attachment, sequestration, or seizure, over their other 
creditors. (2) That the corporation respondents were 
insolvent at that time or in contemplation of insolv- 
ency. (3) That the judgment creditors, at the time 
their said debtors procured or suffered such attach- 
ment, sequestration, or seizure of the aforesaid property 
belonging to the said debtors, had reasonable cause to 
believe that the said debtors whose property was so 
attached, sequestered, or seized, were insolvent, and 
that they procured or suffered such attachment, seques- 





tration, or seizure of such property to be made to secure 
such preference, and in fraud of the provisions of the 
bankrupt act. Shawhan v. Wherritt, 7 How. 644; 
Fernald v. Grey, 12 Cush. 596; Scammon, assignee, v. 
Cole et al., 5 N. B. R. 257; 3 id. 100; Smith, assignee, v. 
Buchanan, 4 id. 133; 8. C., 8 Blatch. 153. 

Insolvency in the sense of the bankrupt act means, 
that the party whose business affairs are in q ion, 
is unable to pay his debts as they become due in the 
ordinary course of his daily transactions, and @ creditor 
may be said to have reasonable cause to believe his 
debtor to be insolvent when such a state of facts is 
brought to his notice respecting the affairs and pecu- 
niary condition of his debtor, in a case like the present, 
as would lead a prudent business man to the conclusion 
that he, the debtor, is unable to meet his obligations 
as they mature in the ordinary course of business. 

Such a party, that is, a creditor securing a preference 
from his debtor over the other creditors of the debtor, 
cannot be said to have had reasonable cause to believe 
that his debtor was insolvent, at the time, unless such 
was the fact, but if it appears that the debtor giving 
the preference, whether a merchant or trading com- 
pany, was actually insolvent, and that the means of 
knowledge upon the subject were at hand, and that 
such facts and circumstances were known to the cred- 
itor securing the preference, as clearly ought tu have 
put him, as a prudent man, upon inquiry, it would 
seem to be a just rule of law to hold that he had 
reasonable cause to believe that the debtor was insol- 
vent, if it appears that he might have ascertained the 
fact by reasonable inquiry. 

Ordinary prudence is required of a creditor under 
such circumstances, and if he fails to investigate when 
put upon inquiry he is chargeable with all the knowl- 
edge itis reasonable to suppose he would have acquired 
if he had performed his duty. Toojf v. Martin, as- 
signee, 13 Wall. 40; Scammon, assignee, v. Cole, 5 N. 
B. R. 263. 

Such proceedings, therefore, must be held invalid, as 
they were promoted and prosecuted by the parties act- 
ing in fraud of the bankrupt act, and inasmuch as that 
conclusion affects the judgments recovered by the ap- 
pellants, it will not be necessary to bestow much con- 
sideration upon the subsequent proceedings to perfect 
the liens or to the order for the appointment of a re- 
ceiver, or to the second order extending his jurisdiction 
and enlarging his powers. Evidently the judgments 
must be set aside as being superseded by the proceed- 
ings in bankruptcy, and, if so, it is quite clear that all 
the subsequent proceedings founded upon those judg- 
ments become imperative and ineffectual to prevent 
the assignee in bankruptcy from exercising the same 
power and dominion over all the property and estate 
of the bankrupts, as he might have exercised if such 
judgments had never been rendered, or no such subse- 
quent proceedings had ever taken place. 

Creditors issuing executions on judgments obtained 
upon demands long overdue against a bankrupt, who 
has been pressed in repeated instances to pay or secure 
the demands, and has failed to do so because of his in- 
ability, must be held to have had reasonable cause to 
believe that his debtor was insolvent. Wilsori v. City 
Bank, 5 N. B. R. 270; Foster v. Goulding, 9 Gray, 52. 

It was suggested at the argument that the appoint- 
ment of the receiver was an independent order of the 
State court, and that the action of the State court 
must be regarded as valid until it is set aside by some 
direct proceeding, but it is a sufficient answer to that 











THE ALBANY LAW JOURNAL. 


187 





a eee 





objection to say that the State statute under which the 
appointment was made has no application whatever to 
corporations, and that the proceeding must be regarded 
as wholly unauthorized and void. Code, §§ 292, 994. 
Hinds v. Railroad Co., 10 How. Prac. 487; Sherwood 
v. Railroad Co., 12 id. 136. 

Ju ent creditors of a corporation, it is held, de 
not oo a preference by such proceeding, but must 
procee cording to the provisions of the article rela- 
tive to the sequestration of the property and effects of 
corporations for the benefit of creditors. Sess. Acts, 
1825, p. 449; 2 Rev. Stats. 463; Morgan v. Railroad, 10 
Paige’s Ch. 290; Loring v. Gutta Percha and Packing 
Co., 36 Barb. 329. 

Viewed in any light the court is of the opinion that 
neither the decree of the State court appointing the 
receiver, nor the order enlarging his powers,{nor any of 
his proceedings under those powers, afford any defense 
to the bill of complaint. Decree affirmed. 

BRADLEY, J. I dissent from the opinion of the 
court just read. In my opinion an adversary suit 
against an insolvent person may be prosecuted to judg- 
ment up to the very moment of bankruptcy. The 
diligent debtor cannot be deterred from such prosecu- 
tion by a knowledge that his debtor is insolvent, or by 
any apprehensions that bankrupt proceedings may be 
in contemplation. He is not bound, himself, to peti- 
tion against his debtor in bankruptcy, nor does the 
neglect of his debtor to file such a petition deprive him 
of his fairly-gained preference, unless complicity be- 
tween them can be shown, of which, in my opinion, 
there was no evidence in this case. 

Thomas M. Norton, of New York, for appellant. 

Geo. Gorham, of Buffalo, for appellee. 
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COURT OF APPEALS ABSTRACTS. 
DOWER. 

Plaintiff, as the widow of B., claims dower to certain 
lands purchased by B. during coverture. On the day 
he took a conveyance of the lands, he gave back a bond 
and mortgage on them for the purchase-money or a 
part thereof. Plaintiff was not a party to the mort- 
gage. She claims dower on the equitable terms of 
contributing to the payment of the mortgage after an 
equitable accounting of the rents and profits. The 
mortgage, on default of payment, was foreclosed under 
a power of sale contained in the mortgage, by adver- 
tisement under the statute. 

Held, that plaintiff’s right of dower was barred. 
Although not deriving title from her husband, yet she 
claims under him within the intent of the provisions 
of the Revised Statutes, regulating mortgage sales 
under powers (2 R. S. 745, § 8) as amended by the act of 
1840 (§ 12, ch. 342, Laws of 1840). It is only by virtue 
of his seizin that she can claim, and her inchoate right 
of dower is subject to any claim to which the title he 
acquired was subject; it is subordinate to a purchase- 
money mortgage and subsequent to it in the order of 
priority, and when it ripens into an actual title by the 
death of the husband it is sabsequent in point of time. 
Brackett v. Baum. Opinion by Rapallo, J. 

INSURANCE. 

Action upon a policy of insurance upon a paper mill. 
In a survey, which was referred to and made a part of 
the policy, the following inquiry was made: ‘‘ Watch- 
man—lIs one kept in the mill or on the premises during 
the night, and at all times, when the mill is not in 





operation, or when the workmen are not present? 
Ans. Yes.’’ The day before the property was destroyed 
by fire the sheriff, by virtue of an execution against 
the assured, levied on the personal property in the mill, 
The employees were excluded from the mill by the 
sheriff, and he took the keys and locked up the building. 
The deputy-sheriff and one of the trustees of the 
assured remained in the office of the mill, about two 
rods from it, but they did not keep watch. On the 
trial plaintiff was nonsuited. Held, that the question 
and answer in the survey constituted a warranty, the 
levy did not excuse from the obligation to perform it, 
the deputy-sheriff and trustees were not to be con- 
sidered as watchmen, within the meaning of the policy,- 
and there being a breach of the warranty, plaintiff was 
properly nonsuited. First National Bank of Ballston 
Spa v. Ins. Co. of North America. Opinion by Grover, J. 
NEGLIGENCE — FERRY-MAN. 


Action to recover for injuries received while a pas- 
senger on one of the defendant’s ferry-boats. Plain- 
tiff was going on board one of defendant’s ferry-boats. 
In consequence of the crowd moving off the boat, he 
was obliged to step upon the stringer separating the 
passage from the carriage way. Plaintiff’s witness 
testified that before the bridge was adjusted to the 
level of the boat, and while it was some eight or nine 
inches above it, defendant’s employees dropped the 
chain and ordered the teams to pass off, a horse attached 
to a heavily laden cart, in attempting to do so, struck 
his foot against the bridge and fell, the shaft of the 
cart struck plaintiffand broke his leg. The jury found 
a verdict for plaintiff. Held, that ordering the teams 
from the boat before the bridge was properly adjusted 
was a negligent act, likely to produce the result which 
followed to the horse; that it was not negligence as 
matter of law for the plaintiff to be going upon the 
boat, according to the usual custom, before those dis- 
embarking had passed off, nor under the circumstances 
to be standing upon the stringer, and that the evidence 
was therefore sufficient to go to the jury and to sustain 
their finding. 

It is not indispensable that the particular circum- 
stances relied upon to prove a fact should be contra- 
dicted in order to dispute the fact itself. If other cir- 
cumstances appear in the case in antagonism with the 
alleged fact, it is the province of a jury to determine 
whether the fact is proven. Ib. 

A ferry company must not only carry its passengers 
safely, but must not injure them by any act of care- 
lessness. Ib.; Hazman v. Hoboken L. & I. Co. Opinion 
by Church, C. J. 


PRINCIPAL AND AGENT — DAMAGES. 


1. Plaintiffs sent to defendants, their correspondents 
in China, an order to invest £5,000 in silk of one or the 
other of several specified descriptions, at prices named, 
in accordance with the terms of a letter of credit 
which required bills to be drawn prior to July Ist. 
Defendants did not comply with the order, and in 
answer to plaintiffs’ complaints, wrote, admitting that 
the silk could have been purchased within the pre- 
scribed prices, but stating as an excuse for not pur- 
chasing, that they expected prices to be lower and 
therefore waited until the prices advanced beyond their 
limits, and expressing regret at their error in judg- 
ment. 

Held, that the order gave defendants no discretion, 
save as to the selection of the silk. That they should 
have selected some of the descriptions specified if they 








188 





THE ALBANY LAW JOURNAL. 








were to be obtained in time to ship under the letter of 
credit. That defendunts’ letter was an admission of 
their ability to have executed the order, which, al- 
though it did not preclude them from showing any 
thing that prevented performance, yet was enough to 
require that question to be submitted toa jury. Heine- 
mann et al. v. Heard et al. 

2. To maintain an action against an agent for neg- 
lecting his duty, it is not necessary to show fraud upon 
his part. An agent is bound not only to good faith, 
but to reasonable diligence and to such skill as is ordi- 
narily possessed by persons of common capacity en- 
gaged in the same business. Ib. 

3. The rule of damages in cases of marine trespass 
(i. e., the prime cost or value of the article at the 
time of the loss with interest) is not applicable to the 
case of the violation of a contract entered into for the 
express purpose of procuring goods for sale at their 
place of destination. A loss of profits, the direct con- 
sequence of the breach, if within the contemplation of 
the parties at the time of making the contract, and, if 
not speculative or contingent, may be recovered. Ib. 


RAILWAY LAWS— STATUTORY CONSTRUCTION. 


By the provision of section 49 of the general railroad 
act of 1850 (chap. 140, Laws of 1850), all the powers and 
privileges contained in the act, without distinction or 
discrimination, were conferred upon corporations then 
existing, whether created by special charter, or formed 
under the general act of 1848; but no duties, liabilities 
or burdens were imposed upon them, except such as 
were contained in certain sections enumerated, and 
which were “not inconsistent with the provisions of 
their charter.”’ This latter limitation is not a part of 
the clause granting the powers and privileges and in 
no sense affects it. The legislature intended by this 


section to confer on the corporations then existing not . 


only like powers and privileges, as were conferred upon 
corporations organized thereunder, but those of the 
same character, measure and extent. A corporation 
then existing, which was limited by its charter toa 
rate of fare for carrying passengers less than that pre- 
scribed by the act (sub. 9, § 28), was authorized by it 
to increase its rates to a sum not exceeding that pre- 
scribed. 

When a statute is expressed in definite terms and 
has a precise meaning, it must be presumed to declare 
the intent of the legislature, and a resort to other 
means of interpretation, and by conjecture to restrict 
or extend its meaning, is not allowable. Johnson v. 
H.R. R. R. Co. Opinion by Allen, J. 


SALE OF LAND — EVIDENCE. 


Action upon a contract for the sale of real estate in 
New York city, against the vendor, to disaffirm the 
contract and to recover back a payment made thereon 
and the expenses incurred thereon, on the ground 
that defendants could not make a gocd title to the 
premises. Held, that an abstract of title of the land 
agreed to be conveyed, furnished by the vendor to the 
vendee, to aid in making a search, is competent evi- 
dence against the defendant as showing his claim of 
title, and this followed by proper evidence, showing 
that the title thus claimed is defective, makes out a 
prima facie case, putting defendant to proof of any 
other and better title, if any he has. Aartley v. James 
etal. Opinion by Allen, J. 

Under such a contract, the vendee is not bound to 
accept a title resting upon adverse possession. Where 





the vendor's title is defective, and the vendee, upon 
ascertaining it, refused to take such title, and demands 
the return of the payments made upon the contract, 
and the vendor, instead of ascertaining the objections, 
and taking measures to cure the defects, simply holds 
himself ready to convey such title as he has, and re- 
quests the vendor to accept it, giving him notice that 
he will be held for any loss, under such circumstances, 
the vendee is not called upon to make any other or 
further tender or offer of payment, in order to entitle 
him to recover back the money paid. Ib. 


SPECIFIC PERFORMANCE—LIMITATION OF ACTION. 


Action to enforce the specific performance of a con- 
tract for the sale of land. After the vendor’s refusal 
to perform, seventeen years elapsed before the vendee 
brought this action, and, meanwhile, the situation of 
the parties and the condition and value of the property 
had greatly changed. 

Held, that a specific performance of the contract will 
not be granted. Although the action be brought within 
the statutory limit as to time, the question remains 
whether, under the peculiar circumstances, equity and 
good conscience require a specific performance or will 
leave the party to his remedy at law. The statute of 
limitations, by which an action for equitable relief is 
absolutely barred by lapse of time, does not affect the 
general doctrines of equity or the principles upon which 
relief is granted in particular cases. 

A right of action for specific performance accrues 
upon the refusal of the vendor to perform as required 
by the terms of the contract, and the fact that the 
vendor could not give a perfect title does not affect 
the cause of action or extent of the relief, but oper- 
ates merely to modify the form of the decree, sub- 
stituting compensation or indemnity in part, for a full 
specific performance. It is no answer, to claim that 
the statute of limitations then commenced running, 
that the form of relief the vendor could then have 
had was not precisely the same as that subsequently 
attainable. 

The legislature, in adopting that portion of the Code 
which limits the time for the commencement of ac- 
tions intended a simple revision, not a change, in the 
prior statutes. Where an action for relief is spoken of 
in sections 91 and 97, reference is had to actions which, 
before the Code, were only cognizable in courts of 
equity. Within the meaning of section 90, an action 
for the specific performance of a contract under seal is 
not anaction upona sealed instrument. The contract 
gives no absolute right to a specific performance, and 
the exercise of this branch of equity jurisdiction is not 
a matter of right but discretion, and the relief sought 
is granted or refused according to circumstances, irre- 
spective of the former character of the contract or the 
foundation of the liability. Such an action, whether 
it arises from acontract under seal, a written instru- 
ment or a parol contract, is included in section 97, and 
so barred at the expiration of ten years from the time 
the cause of action accrued. Peters et al. v. Delaplaine 
etal. Opinion by Church, C. J. 

USURY. 

Plaintiff was appointed receiver of one B in pro- 
ceedings supplementary to execution. As such he 
brought this action to recover various sums alleged to 
have been paid in excess of legal interest upon usuri- 
ous loans from defendant to B. The complaint con- 
tained eleven counts. The last was to recover the bal- 
ance collected by defendant, alleged to have been trans- 
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ferred to him by B as security for a loan over and 
above the amount of the loan. The transactions set 
forth in the first ten counts occurred in 1859 and 1860. 
The action was brought in 1863. Defendant demurred 
to the first ten counts and denied the last, alleging a 
purchase of the note. The demurrer was sustained at 
special term and the order affirmed by the general term. 
Upon the trial of theissue of fact, the court directed 
a verdict for the defendant. 

Held, that by the provisions of the usury laws (1 R. 
S. 772, § 3), the right of action of a borrower, who has 
paid usurious interest for the recovery of the excess, 
is terminated at the end of one year, and is then 
transferred to the officers named in section 4. Allen 
and Folger, JJ., dissenting. Palen, Rec’r, etc. v. John- 
son. Opinion by Rapallo, J. 


UNITED STATES SUPREME COURT ABSTRACT. 
JURISDICTION — MANDAMUS. 

The suit was brought by an assignee in bankruptcy, 
claiming to be representative of sundry bankrupts, 
against the auditor of the State, to recover from the 
State taxes long before paid into the State treasury, 
upon the ground that the legislature had, by law, 
directed them to be refunded to the parties who had 
paid the same or to their representatives. 

Held, that it was a suit against the State bya citizen 
thereof, and that the United States courts had no juris- 
diction. Graham, Auditor, etc. v. Morton. Opinion 
by Chase, C. J. 

Held, also, that in such case neither the circuit or 
district had jurisdiction to issue a writ of mandamus in 
thecase. The only case in which such courts can issue 
writs of mandamus to State courts and officers is, 
when they are issued for the purpose of enforcing a 
judgment refidered by such courts, and when its use by 
the State courts for the purpose is sanctioned by State 
law. Ib. 

REVENUE TAX ON RAILROAD DIVIDENDS. 

The defen dant in error,a railroad company, on the 
22d of December, 1869, declared a dividend in money 
as part of their earnings, profits, incomes and gains 
made, and which accrued between the first of July and 
the first of December of that year. This dividend was 
made payable to stockholders on the 17th of January 
then next. Return of said dividend was made by the 
railroad company to the assessor and a tax of five per 
cent thereon was assessed, which assessment the R. R. 
Co. refused to pay. The collector, plaintiff in error in 
this action, thereupon distrained the goods of the com- 
pany to secure and enforce the payment of the tax, 
penalty and interest, and the company brought this 
action for trespass against the collector, contending 
that the tax upon dividends of railroads, described in 
section 122 of the revenue act of 1864, is a part of the 
tax imposed by section 116 of said act, and sections 120, 
121, 122 and 123 only provide a peculiar method for 
collecting the tax imposed by the 116th section; also, 
that the provision of section 119, that taxes on incomes 
should be levied on the first of May in each year until, 
and including the year 1870, and no longer,had reference 
to incomes for the year ending on the 3lst day of 
December next preceding the levying of the tax, and 
that the income of 1870 was not embraced, and that the 
income in this case being payable in 1870 was not 
embraced. Held (overruling the decision of Mr. Jus- 
tice Strong, 2 Alb. L. J. 296), that the tax was properly 
assessed and that the action for trespass could not be 





maintained. Barnes v. Philadelphia & Reading R. R. 
Co. Opinion by Clifford, J. Chase, C. J., and Strong, 
Davis & Field, JJ., dissenting. 


SET-OFF. 

In January, 1861, Russell, Majors & Waddell, part- 
ners in business, being at the time wholly insolvent, 
executed and delivered to the claimants two deeds of 
assignment, conveying all their property in trust for 
the benefit of their creditors. In November following, 
the claimants sold to the United States a portion of 
the property thus conveyed, consisting of wagons 
and oxen, for a sum exceeding $112,000. Of this 
sum only a part was paid; leaving a balance 
amounting to $71,491, of which payment was 
refused. It appears from the findings of the court 
of claims that, at the date of the assignments, 
Russell, Majors, & Waddell were indebted to the 
United States in the sum of $870,000 or thereabouts, 
for certain Indian trust bonds belonging to the United 
States, which they had illegally procured and sold, 
and the proceeds of which they had applied to their 
own use. By reason of this indebtedness the payment 
to the claimants of the ‘above balance was refused; 
and to recover that balance the present suit was 
brought. The court of claims held that the United 
States were entitled to priority of payment out of the 
proceeds of the property assigned by Russell, Majors & 
Waddell, under the trust deeds, and to set off so much 
of the indebtedness of that firm to them, as would 
be equal to the amount claimed and proved; and 
accordingly dismissed the petition. Held, that the 
demand of the United States was a proper subject 
of set-off, and that the decision of the court of claims 
was correct. Allen v. The United States. Opinion by 
Field, J. 

SURETIES. 

This was an action against the surviving surety and 
the representatives of a deceased surety on a bond. 
The bond was given in 1846, under the order of the 
court of chancery of New York, to stay the proceed- 
ings in an action at law then pending in the superior 
court of New York. The deceased surety had no 
pecuniary interest in the litigation which was enjoined 
and derived no personal benefit from the bond. Held, 
that the estate of the deceased surety was discharged 
from the payment of the objection in controversy, on 
the principle that, if one of two joint objections die, 
the debt is extinguished against his representatives, 
Pickersgill v. Lahens et al. Opinion by Davis, J. 


SUPREME COURT DECISIONS. 


GENERAL TERM — THIRD DEPARTMENT. 

The following decisions were rendered at a general 
term of the supreme court of the State of New York 
held in and for the third judicial department of said 
State, at the city hall in the city of Albany, on Tues- 
day the 14th day of March, 1873: 

Cases heard before Miller, Potter and Parker: 

Edm. J. Genet v. Nelson Davenport — Judgment 
modified in accordance with opinion and order to be 
settled by Potter, J. Opinion by Potter. —- Amos 
Hardy v. Phineas Norton—Judgment affirmed with 
costs. Opinion by Potter, Miller, J., dissenting. — 
In the matter of the application of the R. & 8. R. R. 
Co., etc. v. Emerson E. Davis et al.— Order affirmed 
with $10 costs of appeal. Opinion by Potter.— Rob- 
ert Younghouse v. Adam Fingar —Motion for re-argu- 
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ment, etc., denied with $10 costs. Opinion by Potter. 
—The President, etc., of the Union Bridge Com- 
pany v. The Troy & Lansingburg Railroad Company 
—Judgment reversed and new trial granted, with 
costs to abide the event. Opinion by Parker. —— 
William H. Washburn, ex’r, et al. etc., of Jno. H. 
Knowles v. Joshua H. Knowles.— Decree of surro- 
gate reversed and an issue awarded to try the ques- 
tions involved at the next Albany county circuit. 
Costs of the appeal to be paid out of the estate. 
Opinion by Parker.—— Edward Tracey v. Thomas 
McManus, impleaded, etc. — Judgment reversed and 
new trial granted, with costs to abide the event. 
Opinion by Parker. —— Margaret Corcoran v. Edwin 
W. Holbrook et al.— Judgment reversed and new trial 
granted, with costs to abide the event. Opinion by 
Parker.—— The City of Cohoes v. Gabriel M. Cropsey. 
— Judgment affirmed with costs. Opinion by Parker. 
—— Silas Howard et al., admr’s of, etc., James Howard, 
deceased, v. Alpheus G. Babcock. — Judgment of 
justice and county court reversed with costs. Opinion 
by Miller.——George Hall v. Jacob H. Wolford. — 
Judgment reversed and new trial granted with costs 
to abide the event. Opinion by Miller. —— Phebe A. 
H. Darbee v. Alexander Elwood et al. — New trial 
denied and judgment ordered for plaintiff upon verdict 
with costs. Opinion by Miller.—— Frederick Bailey 
v. Nelson Pouliette — Judgment reversed and new trial 
granted with costs to abide the event. Opinion by 
Miller.—— John Freeman v. The N. Y. C. & H. R. R. 
Co. — Judgment and order affirmed with costs. Opin- 
ion by Miller.—~Anna McClure, ex’rx. etc., v. The 
Mutual Life Ins. Co.— New trial granted with costs 
to abide the event. Opiuion by Miller and Potter. 

Cases heard before Miller, Potter and Daniels: 
Charles E. Bixby v. James Warden — Order of county 
court reversed and judgment of courts set aside, etc., 
with $10 costs of appeal. Order to be settled by Potter, 
J. Opinion by Potter.—— Maria Borst et al. v. Alex- 
ander Brewster — Order of special term affirmed with 
$10 costs.—— Alexander Folsom v. John Van Wagner 
— Order of special term affirmed with $10 costs. 
Memorandum by Potter.—— Barnet Vosbergh v. John 
Brown — Order affirmed with $10 costs. Opinion by 
Potter.—— Nicholas J. Schemerhorn v. Andrew Gregg 
— Order affirmed with costs.—— The People v. Dispen- 
sary and Hospital Society of the Women’s Institute of 
the City of New York— Judgment affirmed with 
costs.—— The People ex rel. Thomas A. Weed v. Luke 
Dodge — Motion for leave to appeal to the court of ap- 
peals denied. —— Daniel Thompson et al., Commission- 
ers, etc., v. Samuel Allen —The same order. 

Cases heard before Miller and Daniels: 

John Long et al. v. The Western Railroad corpora- 
tion — Order affirmed. New trial denied and judg- 
ment for plaintiff on verdict. Opinion by Daniels. 

Cases heard before Miller, Daniels and Ingalls: 

Israel Slade v. John Bulsom et al.— Judgment re- 
versed and new trial ordered with costs to abide the 
event. Opinion by Daniels.——The Same v. Henry 
McMullen et al.— The same order. Opinion by Dan- 
iels. —— Patrick Leavereau v. George H. Brown— 
Judgment affirmed with costs. Opinion by Ingalls.—— 
The Ancient City Sportsmans’ Club of Schenectady 
county v. Peter Miller.—Judgment of county court 
and justice reversed with costs. Opinion by Ingalls. 
— Nelson T. Padgett v. Judson Wall. — Judgment 
and order of county court affirmed with costs. —— 

Cases heard before Miller, Daniels and Danforth: 





Cyrus Gray v. William Barton. — Judgment affirmed 
with costs. —~— Medad T. Moess v. Henry R. Osborne. 
— New trial granted with costs to abide the event. 
Opinion by Daniels. ——The People ex. rel. James B. 
Willey v. Doctor Tarbell. — Order affirmed with costs. 
— Geo. Schell v. Isaac Plumet et al., ex’r and ex’rx, 
etc., of Peter Thomas. — New trial denied and judg- 
ment for plaintiff on verdict. Opinion by Miller. —— 
Henry Peck v. The N. Y. C. and H. R. Railroad Com- 
pany. — Judgment and order reversed and new trial 
granted upon payment of costs of trial. Costs of 
appeal to abide the event. Opinion by Daniels. —— 
The People ex rel. John W. Case v. The Board of 
Supervisors of the county of Saratoga. — Order of spe- 
cial term affirmed with $10 costs. —— The People ex 
rel. John A. Pangburn v. Gibret Brougham. — Pro- 
ceedings reversed.— Timothy Crandell v. George 
Brooks et al.— Order affirmed, with leave to the de- 
fendant to answer upon payment of costs within twenty 
days, etc.-—— Jeremiah Cary v. Catharine Mullen. 
— Judgment reversed and new trial granted with 
costs to abide the result. Opinion by Daniels. —— 
Porter J. Schermerhorn v. Burton G. Morse —Judg- 
ment reversed and new trial granted with costs to abide 
theevent. Memorandum .—— Jacob Clapper v. Robert 
N. Fox et al.—Judgment of county court reversed 
and judgment of justice affirmed with costs. —— Wil- 
liam P. Baker, as surviving partner, etc., v. Eunice C. 
Harder— Judgment reversed and new trial granted 
with costs to abide the event. Opinion by Danforth. —— 
William J. La Barte v. Andrew Cunningham et al. — 
Order of special term affirmed with $10 costs. -— 
Antheny L. Schoonmaker v. The People — Appeal dis- 
missed and judgment affirmed.— Adam Strever, 
adm’r, etc., v. J. C. Feltman et al. — Judgment affirmed 
unless, ete. —— George Barnett rv. J. Barnett — Judg- 
ment affirmed.—— Charles Burmaster v. Theodore 
Putnam — Judgment affirmed with costs. —— Lewis 
Hasbrouck, Jr., v. John B. Morgan — Appeal dismissed 
with costs. —— In the matter of the application of the 
,Board of Commissioners of Washington Park of the 
city of Albany — Proceedings affirmed with costs. 
Board of Excise of the town of Mooers v. James P. 
Lawrence — Judgment affirmed with costs. —— George 
Ten Broeck v. Jacob Davis— Appeal dismissed and 
judgment affirmed with costs. —— The Board of Com- 
missioners of Excise of West Troy v. Patrick Luby — 
Judgment reversed and new trial granted with costs to 
abide the event.—— The Same v. William Young — The 
same order. 
Court adjourned sine die. 


———_e--e—__—__ 


BANKRUPTCY LAW. 


An act of congress, approved March 3d, declares that 
it was the true intent and meaning of an act, approved 
June 8, 1872, entitled ‘An act to amend an act entitled 
an act to establish a uniform system of bankruptcy 
throughout the United States, approved March 2, 1867,” 
that the exemptions allowed the bankrupt by the said 
amendatory act should, and it is hereby enacted that 
they shall, respectively, as existing in the year 1871, 
and that such exemptions be valid against debts con- 
tracted before the adoption and passage of such State 
constitution and laws, as well as those contracted after 
the same, and against liens by judgment or decree of 
any State court, any decision of any such court ren- 
dered since the adoption and passage of such constitu- 
tion and laws to the contrary notwithstanding. 
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A WORD ABOUT PIRATING. 


If legal periodicals cannot afford to procure original 
matter for their columns, they should, at least, have 
the honesty to give credit when they copy from their 
contemporaries. We notice that the Pittsburgh Legal 
Journal for March 5, copied from our pages two lengthy 
original articles, without the slighest indication of the 
source from which it procured them. It also copied 
from the American Law Review its excellent “Digest 
of State Reports’’ with a like forgetfulness to give 
credit. If the Legal Journal cannot continue without 
this species of pirating it would better suspend again. 
We notice, also, that the Daily Register of New York, 
for March 17, copied one of our recent editorials— 
** Juries and Liquor ’’—without recognition. We have 
no objection to editing these papers if their present 
editors are unequal to the task, but we would like a 
little credit for it, you know. 


— mo 


THE WORK OF THE CONSTITUTIONAL COM- 
MISSION. 

The constitutional commission of this State com- 
pleted its labors on Friday week. The following isa 
synopsis of the amendments to the constitution sub- 
mitted by the commission to the legislature: Article 
one, not amended ; article two, section one, is amended 
by striking out the provision relating to men of color, 
also in phraseology; section three of the same article 
is amended by specifically providing against bribery of 
elections. The other sections are not changed. 

Article three, section two, is amended by changing 
the period for choosing senators from two to four years, 
and by omitting the second clause relating to the 
assembly. Section three provides for dividing the 
State into eight senate districts, each of which shall 
choose four senators. The counties are classified into 
districts. The four senators from each district are to 
be divided into four classes; the seat of the first class 
to become vacant at the end of the first year; of the 
second, at the end of the second year, and so on. 
Section four provides for an enumeration of the 
inhabitants of the State in 1875 and every tenth year 
thereafter, but omits the existing provision concerning 
the alteration of senate districts. Section five con- 
tinues the present number and terms of assemblymen, 
and provides that the districts shall remain as at present 
organized until after the census of 1875. It also pro- 
vides for a re-apportionment after each census of the 
members of assembly, in the same manner now pro- 
vided, with the exception of some of the details. 
Section six fixes the annual salary of each member of 
the legislature at $1000, and the present mileage, with 
an additional per diem allowance of $10 each to 
senators when the senate is alone convened in extra 
session, or when serving as members of the court of 
impeachment; also the same allowance to members of 
assembly, not exceeding in number nine, who shall be 
appointed managers of an impeachment. Section seven 
adds to the list of appointments not to be received 
by members of the legislature. Appointments “from 
any city government.” Section eight is amended by 
rendering those ineligible to the legislature who are 
at the time of the election, or have been within one 
hundred days prior thereto, members of congress, or 
civil or military officers under the United States, or 
officers under a city government. Sections nine to 
fourteen remain unaltered. Section fifteen provides 
that no private or local law shall embrace more than 





one subject, which shall be named in the title; and 
that no law shall be revived or amended by reference 
to its title only, but the act revived or the section 
amended shall be inserted at length. Also, that no 
general law shall embrace any provision of a private or 
local character. Section sixteen provides that where 
an existing law is made a part of an act passed, or made 
applicable, it shall be inserted in the act. Section 
seventeen provides for the method of passing bills, the 
most important feature being this, ‘every bill shall be 
considered and read twice, section by section.” Sec- 
tion eighteen provides that no private, special or local 
bill shall be introduced in any regular session after 
sixty days from the commencement thereof, without 
the consent of three-fourths of the members, and that 
no such bill shall be passed without previous public 
notice of an intention to apply therefor, and of its 
general object. Section nineteen provides that private 
special or local bills shall not be passed in a number of 
cases which are specified, and that no authority shall 
be given to construct a street railroad in any city, town 
or village, without the consent of the local authorities, 
and of one-half in value of the property bounding the 
street; or, in lieu of the latter, of a board of commis- 
sioners to be appointed by the supreme court. By 
section twenty the legislature is forbidden to audit 
or allow any private claim against the State. By 
section twenty-one, laws imposing, continuing or re- 
viving a tax, are to distinctly state the tax and the 
object to which it is to be applied. By section twenty- 
two, laws imposing taxes, or creating debts, etc., are 
to receive a three-fifths vote of all the members elected. 
Section twenty-three provides for boards of super- 
visors, and section twenty-four authorizes the legisla- 
ture to confer upon such boards powers of local legisla- 
tion. By section twenty-five the legislature, common 
councils of cities, and boards of supervisors are for- 
bidden to grant extra compensation to any public 
officer, agent, etc. 

Article four, section one, changes the official term of 
governor and lieutenant-governor to three years. 
Sectiontwo extends the present qualification for gov- 
ernor to the lieutenant-governor. Section four, in 
addition to the present reading, provides that, at an 
extra session of the legislature, no subject shall be acted 
upon unless recommended by the governor, also, that 
the governor shall receive an annual salary of $10,000 
and a furnished residence. Section seven, with a ver- 
bal alteration of the present section, provides that the 
lieutenant-governor shall receive an annual salary of 
$4,000. Section eight is the existing section nine, 
except that in order to pass a bill over the governor’s 
veto, a two-third vote of all the members elected to each 
house is required ; also no bill is to become a law after 
the final adjournment, unless approved by the gov- 
ernor within thirty daysthereafter. A further para- 
graph is added, authorizing the governor to veto any 
particular items in an appropriation bill, without veto- 
ing the entire bill. 

Article five is amended as follows: The comptroller 
is to be elected at the same time and forthe same term 
as the governor and is to receive $6,000 a year. The 
secretary of State, attorney-general and State engineer 
are to be appointed by the governor and empowered by 
the senate, and are to hold their offices until the expi- 
ration of the governor’s term. A superintendent of 
State prisons is to be appointed by the governor, and is 
to have the control of the State prisons, and to perform 
the duties now imposed upon inspectors of State pris- 
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ons. The treasurer is to be chosen by the legislature 
on joint ballot, and is to hold his office three years, 
subject to suspension by the governor. The comptroller, 
secretary of State, attorney-general, treasurer and State 
engineer and surveyor are constituted the commission- 
ers of the land office. The office of commissioner of the 
canal fund is abolished and the duties of the office 
transferred to the comptroller. The canal board is to 
be constituted as at present with the addition of a 
superintendent of public works, which officer is to be 
appointed by the governor. He isto be charged with 
the execution of all laws relating to the repair, naviga- 
tion, construction and improvement of the canals 
(except where the State engineer and surveyor is so 
charged), and is authorized to appoint three assistants. 
He is also to perform the duties of the canal commis- 
sioners, which office is abolished, All offices for weigh- 
ing, gauging, measuring, culling and inspecting mer- 
chandise, etc., are aLolished. 

Article six is amended in the eighteenth section only 
wherein is inserted a provision that judicial officers of 
courts, not of record, in cities having a population of 
not less than three hundred thousand shall be ap- 
pointed by the governor. 

Article seven is amended as follows: To section three 
is added a provision that no extra compensation shall 
be made to any contractor, but the canal board may, 
upon the the application of a contractor, annul the 
contract where cause is shown. Section six limits the 
canals that may not be sold to the Erie, Oswego, Cham- 
plain, Cayuga and Seneca, and the expenses thereon to 
the gross receipts of the previous year. Sections seven 
to twelve are not altered. Sections thirteen and four- 
teen are transferred to article three, and in their place 
are provisions that the sinking funds for the canal debt 
shall be separately kept and safely invested and not 
used for other purposes, and that the statute of limita- 
tions shall apply to demands against the State. 

Article eight has the following changes: Prefixed to 
section four is a provision that the legislature shall, by 
general law, conform the charters of savings banks to 
uniform powers, rights and liabilities; that such insti- 
tutions shall have no capital stock; that the trustees 
thereof shall have no interest in the profits of the cor- 
poration, and that no director or trustee shall be inter- 
ested in any loan of such bank. The other existing 
sections are unaltered, but two sections are added, the 
first of which provides, that neither the money nor 
credit of the State shall be given or loaned to, or in aid 
of, any association, corporation or private undertaking ; 
and the second, that no county, city, town or village 
shall give any money or property, or loan its money or 
credit to or in aid of any individual association or cor- 
poration, or become directly or indirectly the owner of 
stock in, or bonds of, any association or corporation; 
nor incur any indebtedness except for municipal pur- 
poses. 

Article nine is not amended. 

To article ten is added another section, forbidding 
officers, whose salary is fixed by the constitution, to 
receive additional compensation, and, providing, that 
the other officers named shall receive a compensation, 
to be fixed by law, which shall not be increased or 
diminished during their term of office. 

Article eleven, not amended. 

Article twelve is amended, by adding to the present 
official oath a further oath, that the affiant has not, 
directly or indirectly, been guilty of bribery. 

Article thirteen is only slightly amended. 





Article fourteen remains unaltered. 

Three additional articles are proposed: Article fif- 
teen relates to the government of cities; article sixteen 
relates to official corruption, makes the acceptance of 
a bribe by, or the giving of a bribe to, an officer, a 
felony, and provides for the removal of any district 
attorney who shall fail to prosecute a person charged 
with a violation, in his county, of the provisions of 
this article. Article seventeen relates to the date when 
the amendments shall take effect. 

The foregoing are all the amendments (except as to 
the details) proposed by the commission. 

—_—_> -—__—_- 
SOME FORTHCOMING BOOKS. 

Messrs. Baker, Voorhis & Co. announce a second 
edition of Gerard’s Titles to Real Estate ; Digest of the 
Law of Railways; Daniel on Negotiable Instruments ; 
the third edition of Ram on Facts, with additional 
notes: Leading Cases on the Law of Damages. An 
American edition of Mitford’s Chancery Pleadings, 
with notes, etc., by Samuel Tyler, LL. D.; also of 
Dicey’s Parties to Actions, with American notes; 
Waterman on Trespass ; A Digest of the Criminal Cases 
contained in the United States and several State Re- 
ports; A Digest of the Law of evidence at Nisi Prius 
on the plan of Roscoe’s work, and a Cyclopedia of Legal 
Eloquence, Argument, etc. 

Little, Brown & Co. will shortly issue Bigelow’s 
Overruled Cases; May on Insurance; United States 
Digest, vol. 3, N. 8.; Rawle on Covenants; and a new 
edition of Story on the Constitution. 


—$_$$ 


LEGAL NEWS. 

G. C. Howard, Esq., a prominent lawyer and highly 
esteemed citizen of Ithica, died very suddenly, of 
apoplexy, on the 15th inst. 

Ex-president Andrew Johnson recently argued a 
case before a Tennessee justice of the peace, to oblige 
an old friend who had got into trouble. 

Gov. Straw of New Hampshire has nominated Hon. 
J. E. Sargent as chief justice of the supreme court of 
that State, vice Bellows, deceased, and Hon. Ellery A. 
Hibbard as first district supreme court judge. 

The late Chief Justice Bellows, of New Hampshire, 
was acousin of the Rev. Dr. Bellows, of New York. 
He was appointed to the bench in 1859, aud became 
chief justice in 1869. ‘ 

A full bench of the supreme judicial court of Massa- 
chusetts has declared unconstitutional the act of the 
legislature at the recent special session, authorizing 
Boston to issue $20,000,000 of fire bonds. 

A Minnesota paper says that the first court ever held 
in the territory (now State) of Minnesota, was held at 
Stillwater on the 2d Monday in August, 1849. It was 
in session six days and disposed of sixty causes. 


Messrs. Simeon E. Baldwin, of New Haven, John 
M. Hall, of Windham, and Mr. Booth, of Danbury, are 
now in New Haven, engaged in preparing a revision of 
the Statutes of Connecticut, which will be published 
as the revision of 1870. 

Robert M. Douglas, Esq., who has just been con- 
firmed by the United States Senate, as marshal for the 
eastern district of North Carolina, is the eldest son of 
the late Senator Stephen A. Douglas, and until recently 
was private secretary to President Grant. 
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MR. FIELD ON THE CODES. 

The following is the substance of the address of 
Mr. David Dudley Field, at Albany, on the 19th of 
February last, before the judiciary committee of the 
two houses of the legislature on the Codes reported 
but not yet acted upon: 

Gentlemen of the Committee: Twenty-three years 
ago the Commissioners on Practice and Pleadings 
reported to the Legislature complete Codes of Civil and 
Criminal Procedure. These still await your action. 
Thirteen years ago the commissioners of the code 
reported the Political Code complete, and five years 
later they reported complete the Civil and Penal Codes, 
thus completing the system of codification which the 
constitution had prescribed. These last three Codes, 
like their complements and predecessors, the completed 
codes of procedure, remain to be actedupor. My 
purpose now is to recall your attention to these works 
undertaken by express command of the constitution, 
and to urge upon you the expediency and duty of 
acting upon them without further delay. 

In the performance of this task I shall endeavor to 
show, first, what those codes are; secondly, why they 
have not been acted upon; and, thirdly, why they 
should be acted upon now. 

These works, five of them in all, making, with the 
Book of Forms, six volumes are, or, rather I should 
say, profess to be a collection, in a compact and easily 
accessible form, of the general rules of our law, civil 
and criminal, substantive and remedial, or, in other 
words, “a complete digest of our existing law, com- 
mon and statute, dissected and analyzed, avoiding repe- 
titions and rejecting contradictions, moulded into 
distinct propositions, and arranged in scientific order, 
with proper amendments.” They were prepared not 
as a matter of speculation, but in obedience to two 
separate provisions of the constitution, and pursuant 
to repeated acts of the legislature, for the purpose of 
being enacted, so far as they were found worthy, and 
made part of the law of the State. 

Why have they not been considered by the legisla- 
ture? The chief reason is that it has had too much 
to do, or, rather, it has done too muchelse. Take the 
record of a single year: Three hundred and forty-six 
statutes were passed at the session of 1871, which 
began on the third day of January and ended on the 
twenty-first day of April — that is at the rate of nine 
aday. Some of these statutes had more than fifty 
sections; most of them were acts of special legisla- 
tion. The whole number of public and general stat- 
utes was about ninety, although a majority of those 
were merely to amend previous acts, Of the rest, 
two hundred and fifty-seven were for amending 





charters, one hundred and twenty-three for amending 
private and local acts, one hundred and twenty-two for 
granting new charters, and twelve for extending the 
time to pay taxes in particular places. Now, if the 
legislature will occupy itself with special legislation 
at the rate of eight or nine statutes a day, it is easy 
to see that it will have neither time nor inclination for 
the consideration of a code. How, then, is a code 
to be passed at all? you will ask. I answer, it can 
be only in one of two ways; either by holding an 
extra session for the purpose, as was done when the 
Revised Statutes were enacted, or by taking the codes 
from the hands of a select body, either a commission 
of lawyers or a committee of the legislature. This 
was substantially the method adopted in Massachu- 
setts for passing the Revised Statutes of that common- 
wealth, and it was also the method by which the 
French codes were adopted. There is nothing in 
this course inconsistent with the duty of any legis- 
lator. A personal acquaintance with the details of every 
bill for which he votes is not expected or required of 
him. He contents himself with knowing its general 
scope, and relies upon the good sense and fidelity of 
the committees by which it has been examined and 
reported, and also, perhaps, upon the judgment of other 
members more competent or more conversant with 
the subject than himself. Then the governor approves 
a bill, because, on the whole, he prefers that it should, 
rather than it should not, become alaw. Every sec- 
tion may not be such as he would himself have framed 
if he had been draughtsman of the bill, yet he does 
not, for that reason, withhold his approval. So 
a member of the legislature called on to vote upon the 
enactment of a code may say to himself: “I have not 
thoroughly examined every section of this bill, but I 
understand its theory and design, and the general 
scope of its provisions; they have been framed under 
the authority of law; they have been asufficient time 
before the public to enable any one desirous of study- 
ing them carefully to do so; they have been examined 
by persons competent to decide upon their merits, and 
I think that upon the whole it is safe to put them 
upon trial, They must, at all events, be better than 
the chaos that we have now. Great and glaring im- 
perfections they are not likely to have after the ordeal 
they have undergone. Any hidden defects which 
experience may develop can be readily amended, and 
I am, therefore, willing to take them and try them.” 
Such may be the wise conclusion of the most consci- 
entious legislator. For my own part, I do not think 
it would be an advantage to have a code considered 
in a legislative body section by section, and amended 
or changed by a word or phrase inserted here or 
omitted there. A code is or should be a homogeneous 
work. It should have the impress of one mind or at 
most of a few minds. Unity of design and uniformity 
of expression are important to it. 

A discordant provision may seriously change the 
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general plan; and, therefore, I would take the work 
as a whole, after it had been prepared with sufficient 
care by persons in whom I trusted. I do not think 
our Revised Statutes were made better by the minute 
criticism to which they were subjected in the legisla- 
ture at an extra session; on the contrary, I think 
they were injured by it. If they had been accepted 
as they came from the hands of the revisers, it would 
have been better for us all. It should be remembered 
that the drafts of the codes prepared by the code 
commission were first distributed among lawyers and 
judges for examination and suggestion, prior to a final 
revision ; that, after they had been thus widely circu- 
lated, they were subjected to most careful re-exami- 
nation, and that no pains were spared to make them 
as perfect as possible. I think it safe to say that a 
greater amount of examination by lawyers or by the 
public at large could hardly be obtained previous to 
enactment, and I do not believe that a more pains- 
taking commission could ever be organized. The 
codes of civil and criminal procedure have already 
passed the ordeal of special committees of the assem- 
bly, and have been recommended for passage, the 
Code of Civil Procedure in 1853, and its counterpart, 
the Code of Criminal Procedure, in 1855. I must 
think, therefore, that the objection of want of time to 
attend to the subject has little weight. 

Another reason, perhaps, why all the codes have 
not been adopted, is the opposition which the Code 
of Civil Procedure, or that part of it which passed 
into law, encountered from the beginning. And yet 
this opposition was but natural. The new system 
was a complete overthrow of the old. Nothing of 
the kind had ever before been attempted. It shocked 
the theories and prejudices of the profession, hardened 
by the incrustation of centuries. No wonder that it 
was received with amazement at the audacity of pro- 
posing it, with scorn for the reasoning with which it 
was supported, and with hate for its destruction of 
the learning of so many life-times. No wonder that 
lawyers scoffed at it, and judges rebuked it. We had 
then —we have now a little improved, perhaps — 
one of the worst judicial systems which an enlight- 
ened community ever established ; thirty-two judges 
of the supreme court elected in eight districts, each 
judge chosen by one constituency to serve for seven 
others, which had no part in electing him, and all 
with co-ordinate powers reaching through the State. 
Given these conditions, and adding this other, that 
three-fourths of the judges were amazed, indignant 
and disgusted at this sudden, daring and, as they 
thought, visionary innovation; and it must needs fol- 
low that, what with dislike, misconception, unwill- 
ingness to assist and willingness to embarrass, a 
series of discordant decisions in the different districts 
would crowd the reports, great and small, to the 
annoyance equally of the lawyer and the suitor. 
Then add to the other sources of trouble, that so 
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much of the code as was enacted was a part, confess- 
edly a part only, of a larger work which was prom- 
ised at the time the first was received, and which 
was necessary to make a harmonious whole, and you 
have a condition of things which would have created 
embarrassment at first even with the most favorably 
disposed bench and bar, but which, when both were, 
as a body, hostile, made an easy working of the 
system impossible. It is not, therefore, matter of 
surprise, though it be of reproach, that in one State 
at least which has adopted the New York Code, the 
New York interpretation of it has been rejected, and 
the citation of New York decisions forbidden. Thus 
it has happened that the enactment of the remaining 
portions of the Code of Civil Procedure — three- 
fourths of the whole, for the portion enacted was but 
about one-fourth— has been resisted and defeated 
from 1850 to the present day; and we are now 
working the new but imperfect machinery in connec- 
tion with the old. Yet with all these disadvantages, 
and although the code was received with such a pre- 
ponderance of negatives at its introduction, I appeal 
to you to bear me out in the opinion which I express, 
that there are not now half a score of lawyers in the 
State who would, if they could, return to the old 
system. 

A third motive for omitting hitherto to consider 
the reported codes may, as I suppose, be distrust of 
their value and consequent doubt of the expediency 
of touching them. To this doubt, I shall not think of 
opposing my own opinion. Of course, I set a value 
upon these works, for they have cost too much 
anxiety and labor to be lightly esteemed by me ; but 
I will ask you to take nothing upon my estimate. I 
will refer you to the estimate of others. The best 
test of the value of laws is experience, and I will 
give you not merely the opinion, but the experience 
of others who, having opposed these codes, have 
adopted them and found them useful. The Code of 
Civil Procedure, in whole or part, has been adopted 
into the laws of twenty-three States and Territories 
of this Union: New York, Ohio, Indiana, Keritucky, 
Missouri, Wisconsin, Iowa, Minnesota, Kansas, Ne- 
braska, Nevada, California, Oregon, North Carolina, 
South Carolina, Florida, Alabama, Washington, Mon- 
tana, Idaho, Dakotah, Wyoming and Arizona. It has 
also been adopted for the consular courts of the 
United States in Japan. The Code of Criminal Pro- 
cedure has been adopted in ten or more States and 
Territories. All the five codes have been adopted in 
California, and the civil and penal Codes in Dakota. 
Besides these results in our own country, I should 
mention the very sensible influence these Codes have 
had upon legislation in India, and upon law reform 
in England. 

With all these recommendations and proofs before 
you, I think I cannot be wrong in urging you to dis- 
regard the objections which I have mentioned — ob- 
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jections made to the enactment or consideration of 
the particular codes now before you. There is 
another class of objections, however, which I ought 
to dissuss, and they are objections to codes in gen- 
eral or to any codification at all. It has been said, 
and often said, and I suppose continues to be said, 
though with voices feebler and still feebler with each 
year, that an unwritten is, after all, preferable to a 
written law. You, of course, understand very well 
what is meant by these expressions “written and 
unwritten” law. In point of fact there is no suck 
thing in this country at the present day as law known 
only through usage or tradition, and never committed 
to writing ; or, if there be, it is that small and insig- 
nificant portion which is designated as “the course 
of the court,” and relates to the merest forms. All 
law, deserving of the name, is written, and the dis- 
tinction lies between that which is scattered up and 
down in enormous piles of cases, reports, treatises 
and digests, without having had the sanction of the 
legislator, and that which has been eriacted by the 
law-making department of the government. In other 
words, our law is all to be found in a written record 
of some sort, and the choice lies between a disjointed 
and a jointed record, b2tween hundreds of thousands 
of little records scattered through thousands of books, 
without arrangement or plan, where each is difficult 
to find, and when found is quite likely to be con- 
fronted with another on the same subject disagreeing 
with it altogether; between these, I say, and one 
comprehensive record sifted of inzongruous and re- 
dundant matter arranged in scientific order without 
contradictions and without repetitions. The objectors 
whom I am now answering reject the latter and pre- 
fer the former. 

The reasons advanced by them, or the principal 
reasons, are three—the impossibility of foreseeing 
and providing for all future cases, the supposed un- 
certainty and the supposed inflexibility of a code. 
That all future cases cannot be foreseen is certain; 
and, therefore, that the code cannot provide for them 
specifically and expressly is equally certain, but no 
more can an unwritten law provide for them; if there 
be any difference in this respect, it is in favor of the 
code, because that is framed with an endeavor to 
provide for the future so far as it is possible to do so; 
whereas the unwritten law has no such aimand makes 
no such endeavor. It is the product of particular 
cases as they arise, is made for them, and limited to 
them. In a certain sense, and to a certain extent the 
future can be provided for, but only by prevision and 
set purpose, not by deciding a particular question 
upon a particular state of facts, and having no author- 
ity as precedent beyond just such a state of facts. 
An edict of the law-giver reaches further, and takes 
jn more cases than a decree of the judge. 

Here let me correct a misapprehension into which 
some are apt to fall. The province of a code is not 





to give all the rules of law, general and particular, 
but only such as are general and fundamental. Some 
one has estimated the whole number of rules laid 
down in the reports at 2,000,000. No man would 
dream of collecting and arranging all these in a code. 
Most of them are mere deductions from other rules 
more general; the latter are those only which it 
would be useful or possible to bring together in a 
convenient form. For example, the constitution of 
the United States is a code of the most comprehen- 
sive kind. When it declares that no State shall pass 
alaw impairing the obligation of contracts it gives a 
general rule which it is the province of jurisprudence 
to apply to particular transactions as they arise. The * 
rule, nevertheless, provides for all future cases. So it 
is with that rule of the common law, that a contract 
against public policy is void. This is a rule of general 
application to all cases. But public policy changes 
from time to time, and a contract which is valid to- 
day may not be valid half a century hence. A cove- 
nant to bring slaves from Africa, for example, might 
have been considered in accordance with public policy 
two hundred years ago. It certainly is against pub- 
lic policy now. The rule, as stated, provides for every 
future case, but its application to the transaction in 
hand belongs, like the application of the constitutional 
provision which I have mentioned, to the domain of 
jurisprudence. When, therefore, I speak of the feasi- 
bility or expediency of a code, I refer to a collection 
of generalrules. Of these I assert that they will pro- 
vide for future cases, and for more of them than any 
number of judgments which the courts may render, 
and the reporters throw upon the profession, 

And here I may mention an advantage of written 
over unwritten law; of statute law over case law; 
of legislator-made law over judge-made law, namely : 
that the latter is always made at the expense and 
risk of the suitor. Two citizens differ about the 
validity or performance of a contract, and go into 
court. If the law is already established, it should 
have been written and made known to the citizen 
before the law-suit began; if it is not established, 
then the defeated party, an innocent person, innocent 
so far as knowledge of the law goes, must suffer the 
loss of property, the expense of litigation, in order 
that it may be established ; a great hardship, as it seems 
to me, and one which society should have relieved 
him from, if it were possible to do so, by making and 
promulgating a rule before hand. These considera- 
tions, I must think, answer the objection so often 
made to a code, that it does not provide for every 
future case. 

Next comes the objection of supposed uncertainty. 
A code is said to be uncertain because of its conden- 
sation; that is to say, wherever there are few words 
they must stand without those qualifying expressions 
which fix the meaning, which is equivalent to saying 
that many words tend to perspicuity, and few to 
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obscurity. Now, the precise opposite of this I take 
to be the fact. We all remember the anecdote of an 
English judge who, finding it extremely difficult to 
decide upon the interpretation of a very long docu- 
ment, at length discovered a few words in the margin 
which opened up the whole meaning. The language 
of a code should, of course, be chosen with care; 
but, if a reasonable degree of skill and attention is 
employed, greater pregision and certainty may be 
assured than could ever be found in a series of accu- 
mulated reports. 

The last objection to a code, which I am here to 
consider, is its supposed inflexibility. If by this is 
meant that a statute once enacted will stand without 
the risk of repeal by the courts so long as the legisla- 
ture leaves it alone, while, on the contrary, a decis- 
ion, though pronounced and pronounced again, may 
be overruled the next day or the next year, then I 
must insist that the former condition is preferable to 
the latter. In this sense, flexibility is uncertainty, 
and, of course, inflexibility is certainty, which, so far 
from being a fault, is, to my thinking, a merit of the 
highest value. 

If, however, by flexibility, as applied to the com- 
mon law, it be meant that this law accommodates 
itself to the ever-changing circumstances and neces- 
sities of men, while a code could not thus adapt itself, 
I answer that, not only is the statement untrue in 
fact, but it would never have found believers except 
through a confusion of ideas. The common law, as 
I have said, is recorded somewhere, and wherever 
that may be its rules can be extracted and inserted 
in a code. The same words are as flexible in the 
one place as in the other. Therefore, the objection 
means, if it means any thing, that it is better to have 
no record and no law than to have a code; better to 
have judges to make the rule at the same time that 
they apply it than to have the legislature make it 
before hand. The proposition thus stated will com- 
meng itself to noone in this country of popular insti- 
tutions where it is a fundamental idea that the func- 
tions of government should be devolved upon 
distinct departments, where the legislature cannot 
encroach upon the executive, and the judiciary can- 
not encroach upon either. 

The truth is, that the common law, or rather its 
administration, is, by turns, moved by two opposite 
impulses, and acts upon two irreconcilable theories; 
one, that the courts make the law, as they go along, 
to suit the occasion; the other, that they cannot 
make it to suit any occasion. It is common to hear 
the judge say: “Here is a great hardship; the rule 
should be otherwise, but only the legislature can 
change it.” Language certainly inconsistent with 


the theory that they can make the law accommodate 
itself to the ever-changing circumstances and necc:<- 
sities of men. 

These propositions must be true, one that every 





rule of law, flexible or inflexible, can be recorded in 
a code as easily as it can be recorded in the reports, 
another that whenever a rule of the common law is 
expansive, it is because the language of the rule is 
general and is applied to new questions as they arise 
under new circumstances, a condition just as appli- 
cable to a code as to a judgment rendered, and still 
another, that in respect to facility of amendment, the 
advantages are allon the side of a code, since here, 
so soon as a fault is discovered it can be amended 
easily and with precision. 

In what I have said I have made no distinction be- 
tween the different codes before you, but have regarded 
them all as equally defensible against the objections 
which I have considered, and yet, I think, the most 
vehement objector would hardly deny that the whole 
law of crimes and punishments should be written and 
published in the most accessible form possible, that he 
who runs may read. Nothing can be more abhorrent 
to our notions of justice than that the citizen should 
be exposed to danger of common law crimes, of which 
perhaps he never knew, and of which few lawyers 
indeed could inform him. 

Some persons who object strenuously to a code are 
yet willing to sanction a digest. The difference between 
them consists in this, that a digest is a collection of 
all the cases and all the statutes under a particular 
head of the law, while a code is an authoritative 
statement, scientifically arranged, of those general 
rules which flow from all these cases and statutes. 
For example, in a digest all the cases of which a nego- 
tiable instrument was the subject would be brought 
together under that title, while the code would contain, 
under the same title, only those general rules which are 
peculiar to that particular class of contracts. Any 
treatise on negotiable instruments will illustrate the 
difference , for it will consist, in a considerable degree, 
of discussions respecting contracts in general. In a 
code every thing relating to contracts in general would 
be relegated to contracts, and those only which relate 
to negotiable instruments retained for that title. In 
this way, a digest consisting ofa dozen volumes might, 
in a code, be reduced to a single one. But the objec- 
tions to a code which I have been considering apply 
equally to a digest, and the answers I have given to 
that apply here as well. 

Having thus answered, as I hope satisfactorily, the 
principal objections advanced against a code, I pro- 
ceed to consider some of its advantages. Here, my 
task is comparatively easy, for if I have answered the 
objections, I have atthe same time shown some at least 
of the benefits. But these are not all. 

A code will lessen the labor of judges and lawyers 
in the investigation of legal questions. Instead of 
searching, as now, through large iibraries filled with 
the judicial records, not only of all the American 
States, but of England, Scotland and Ireland, it will 
be sufficient to examine the articles of the Code re- 
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lating to the subject. Should illustrations be desired, 
the cases referred to in the notes will furnish all that 
may be needful. 

Not only will there be a saving of labor but a 
saving of capital, The outlay required for the fur- 
nishing of law libraries will be greatly reduced. We 
forget how great is this outlay at present. Supposing 
the number of lawyers in the State of New York to 
be, as computed, 10,000, and the average expense of 
their libraries to be $300, too low, I think, the whole 
capital invested in lawyers’ libraries will reach in this 
State alone $3,000,000. This makes no account of 
the public libraries. I believa it is safe to estimate 
the whole capital invested in law libraries in this 
State to be not less than four millions. Three- 
fourths of this, at least, may be saved, and a 
burden, grievous to be borne, taken from the 
shoulders of young men starting in professional life. 

Besides the saving of labor and capital, there will 
ensue this additional advantage from a code, which 
is, that an opportunity will thus be afforded for settling 
vexed questions of law. We lawyers know that 
these vexed questions are many. We know better 
than all others into what a chaos our law has fallen. 
I have had the curiosity to examine, or rather have 
had examined, the forty-seventh volume of New 
York Reports, to see how many and what cases are 
citéd in the arguments and opinions, and I am in- 
formed that there are 3,281 in all, of which 186 are 
from the courts of the United States; from those of 
England, 531; New York, 2,190; Massachusetts, 120; 
Pennsylvania, 60; Connecticut, 30; New Hampshire, 
21; Maryland, 27; Maine, 15; Vermont, 18; Mich- 
igan, 12; Wisconsin, 7; Minnesota, 5; Illinois, 3; 
New Jersey, 9; Irish, 10; Virginia, 5; North Caro- 
lina, 10; South Carolina, 12; Rhode Island, 9; Ala- 
bama, 6; Georgia, 3; California, 3; Tennessee, 4; 
Ohio, 4; miscellaneous, 318. 

A comprehensive code, aiming to reconcile contra- 
dictions and differences, will eliminate from the law 
the greater number, if not all, of the vexed questions 
to which I have referred. And not only may doubt- 
ful questions be freed from doubt, but needed reforms 
may be effected through a code with greater facility 
than is possible without it. Who would have ever 
thought of assimilating legal and equitable procedure 
but through the medium of a code. How, with the 
greatest ease and certainty, can the law of real and 
personal property be assimilated? In what way can 
these modifications, in the relations of husband and 
wife which modern society demands, be wrought 
with safety so readily as in the form of a general code 
of all the law? And when a code is once formed 
those necessary changes, which time and experience 
may show to be desirable, can be made without the 
confusion and uncertainty which are inseparable con- 
comitants of our present annual legislation. We 
know how. in its zeal to make the punishment of 





abortion more severe, the legislature virtually repealed 
existing laws, and so pardoned previous offenses. 
And we know, also, that a conviction and sentence 
were lately obtained under a federal statute which 
had been repealed before the trial. These untoward 
events could not have happened if the State and the 
nation had had a Penal Code, for then, if an amend- 
ment or change were made; it would be referred at 
once to the proper article and be readily known. 

And last, but not least, of all the benefits of a code, 
is the diffusion among the people of a knowledge of 
the laws under which they live, and to which they 
must conform their conduct. Here, more than any- 
where else in the world, is it needful that the people 
should know the law. They are supposed to make 
it. They, at least, are responsible for it. They, by 
their agents, administer it and execute it. If in 
France, and other parts of continental Europe, where 
codes prevail, the people are found better acquainted 
with their laws than our people with ours, it is 
because they have them in a form accessible to all. 

It may interest you to know the working of codifi- 
cation in India, and I will give you the following ex- 
tracts from the opening address at the session of 1872, 
of the English Law Amendment Society, delivered by 
Mr. Fitzjames Stephen, lately legal adviser of council 
in India, and successor of Macauley in that office: 
“You will naturally ask how this process of codifica- 
tion has succeeded? To this question I can answer 
that it has succeeded to a degree which no one could 
have anticipated, and the proofs of this fact are to my 
mind quite conclusive. One is the avidity with which 
the whole subject is studied, both by the English and 
by the native students in the universities. 

“The knowledge which every civilian you meet in 
India has of the Penal Code, and the two Procedure 
Codes is perfectly surprising to an English lawyer. 
People who in England would have a slight indefinite 
rule-of-thumb knowledge of criminal law, a knowl- 
edge which would guide them to the right book in a 
library, know the Penal Code by heart, and talk about 
the minutest details of its provisions with keen inter- 
est. I have been repeatedly informed that law is the 
subject which native students delight in at the univer- 
sities, and that the influence, as a mere instrument of 
education of the codifying acts, can hardly be exag- 
gerated. I have read in native newspapers detailed 
criticisms on the evidence act, for instance, which 
proved that the writer must have studied it as any 
other literary work of interest might be studied. 

“A proof of a different kind of the success of the 
codes is this: A few years ago an act was passed 
enabling the government of India to legislate in a 
summary way for the wilder parts of India. The 
Punjab government were accordingly asked whether 
they had any proposal to make as to the special laws 
for the government of as wild a frontier as any in the 
world, the districts between the Indus and the moun- 
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taics. They replied that they could suggest nothing 
better than the Penal Code and the Code of Criminal 
Procedure, with one or two slight modifications and 
additions. It is a new experience to an English 
lawyer to see how easy these matters are when they 
are stripped of mystery. 

“T once had occasion to consult a military officer 
upon certain matters connected with habitual crim- 
inals. He was a man whose life was passed in the 
saddle, and who hunted down Thugs and Dacoits, as 
if they were game. Upon some remark which I 
made, he pulled out of his pocket a little Code of 
Criminal Procedure, bound like a memorandum-book, 
turned up to the precise section which related to the 
matter in hand, and pointed out the way in which it 
worked with perfect precision. It is one of the many 
odd sights of Calcutta to see native policemen learn- 
ing by heart the parts of the police act which concern 
them. The sergeant shouts it out phrase by phrase 
and his squad obediently repeat it after him till they 
know it by heart. The only thing which prevents 
English people from seeing that law is really one of the 
most interesting and instructive studies in the world, 
is that English lawyers have thrown it into a shape 
which can only be described as studiously repulsive.” 

Having thus set forth, so far as I am able, within 
the hour which I allotted to myself, the reasons for 
which I do so, I close by urging you again to carry on 
to completion that reform and codification of the 
whole law, common and statute, which the State of 
New York began. It would be affectation in me to 
conceal my personal interest, though it is not that 
which I would put forward but another and larger 
interest common to you and me, that of public benefit 
and State pride. We boast justly that we have 
inherited from our fathers that English law which 
proclaims and enforces the rights of men. Let us 
give ourselves cause to boast also that we have 
enriched the great inheritance. It was, I am fain to 
think, a felicitous opportunity which enabled our 
State to lead the way. She struck the blow that 
broke in pieces the unnatural, cumbrous and oppres- 
sive procedure, which had hardened through ages. 
Behold, now, the influence of her name and example. 
The laws which she has caused to be written have 
already passed into the statutes of half the States, 
and form an inseparable part of their institutions. 
You will find them on the western praries, on the 
slopes of the Rocky Mountains, and on both shores 
of the southern sea. This is due, in great part, to the 
prestige of this populous and opulent commonwealth, 
whose commerce embraces the continent and stretches 
to the Indies. You can keep at the head of this 
movement, if you will; but if you falter, others will 
go on, and the codes which you caused to be pre- 
pared but have not as yet accepted, will come back 
to you on a refluent wave from the west, and you 
will then follow where you might and should have 
continued to lead. 





CURRENT TOPICS. 


The commutation of the death sentence of O’Brien, 
convicted of murder, to imprisonment for life has 
excited much comment both as to the expediency 
and the legality of it. Upon the latter point, it is 
suggested that, inasmuch as the constitution of the 
United States gives the president power “to grant 
reprieves and pardons for offenses against the United 
States,” he has only the power to reprieve or par- 
don unconditionally and not to commute. There is, 
however, one precedent which sustains President 
Grant, viz.: The case of Wells, convicted of murder 
and sentenced to be hanged, whose sentence was 
commuted by President Fillmore to imprisonment 
for life. Wells was afterward taken before the 
United States circuit court on a writ ot habeas corpus, 
and that tribunal having refused to discharge him, the 
case was appealed to the United States supreme 
court, where it was held by a divided court, three 
judges dissenting, that the pardoning power con- 
ferred by the constitution includes commutation and 
conditional pardons. This decision could hardly be 
reversed at the present time; and it accords well 
with the common-sense meaning of the term “ par- 
don,” as applied to judicial sentences, as well as 
with the usages of foreign governments at the time 
the constitution was framed. 


Church and State are likely to become mutually 
antagonistic instead of co-operative in Michigan if a 
bill which passed the Senate of that State recently 
becomes a law. It provides for the punishment by a 
heavy fine or imprisonment of any ecclesiastical au- 
thority who shall excommunicate or discipline any 
member of his church for the purpose of preventing 
such member from suing any church dignitary or any 
religious society for a debt or claim, or for the protec- 
tion of his civil rights. The bill receives the most 
determined opposition from a great body of the Roman- 
ists, who contend that it is an effort to reduce the 
church to complete subjection to the State. A con- 
temporary remarks that “the question involved has 
more than once come up in conflicts between the 
church authorities and the members of their commun- 
ions, but it is the first time, we believe, that a move- 
ment has been made to establish a law providing pun- 
ishment for exercising ecclesiastical discipline.” 


Much confusion, perplexity and uncertainty will be 
obviated in the work of legislators in New York by 
the adoption of section 16 of article 3 of the amended 
Constitution, which provides that “no act shall be 
passed which shall provide that any existing law, or 
any part thereof, shall be made or deemed a part of 
said act, or which shall declare or enact that any ex- 
isting law, or any part thereof, shall be applicable, 
except by inserting it in such act.” The kind of 
legislation here prohibited has been too much in 
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vogue, not only in this State, but in other States and 
countries. The licensing and stamp laws of England 
are remarkable examples of a style of legislation quite 
common. Mr. Dowell, in his History and Explana- 


tion of the Stamp Laws of England, complains of | 


the form of the enactments, and says: “ There exist 
all sorts of perplexing references from act to act, so 
incorrect in the earlier acts that a writer at the be- 
ginning of the century devotes a special chapter to 
elucidating these ‘irregularities’ of the acts, as he 
terms them. The tax payer is bandied about, from 
heading to heading, to find what duty he has to pay. 
Frequently a wearisome length of sentence is used.” 
And in the section of 5 and 6 Vict. ch. 82, we 
are informed “the draughtsman has evolved seven- 
teen yards of print before closing a sentence, which 
is interwoven with exceptions, savings, provisos, 
exemption by reference to other acts, and qualifica- 
tions of that sort.” There is no danger of any thing 
quite so complex and perplexing as this being at- 
tempted in this State; but the adoption of the pro- 
posed amendment would be a proper and happy safe- 
guard against probable and possible evils in this line. 
The evils already upon us of this kind must be en- 
dured, we suppose. 


In a very able review of the law of murder published 
in’ the Hvening Post of the 20th, the Hon. John W. 
Edmonds presents views in entire harmony with those 
contained in our article of last week on “ Degrees of 
Murder.” In our article it was stated that the courts 
were, before the act of 1862, constrained by sheer 
necessity to hold that an intent to kill framed at the 
instant of killing was a “premeditated design.” On 
this subject, Mr. Edmonds says: 

“ After pondering upon this subject a long time — 
and it took me two or three years to come to a con- 
clusion —I was compelled to choose between letting 
a homicide perpetrated in the heat of passion, but with 
a design to effect death, go entirely unpunished or give 
the more enlarged interpretation to the word ” pre- 
meditated.” I could not for a moment suppose that 
the former was the intention of the statute, and there- 
fore I finally came to the conclusion that I should best 
carry out the intention of the statute by ruling thatif 
there was an undoubted intention to kill, that was a 
“premeditated design” within the meaning of the 
statute, and I so ruled in several cases. Two of my 
decisions of that nature, made at the oyer and terminer, 
were carried up to the general term, and were there 
unanimously overruled. They were the cases of The 
People v. Clark and The People v. Sullivan, which are 
to be found in 1 Parker’s Criminal Cases, 360. These 
were afterward carried to the court of appeals, where 
the judgment of the general term was overruled, and 
my ruling sustained. The report of them in that court 
will be found in 7 New York Reports, 396. I was then 
a member of the court of appeals, but I took no part 
in the decision of those cases. That was understood 





as settling that very difficult question, though it was 
apparent that the effect would be to render our law in 
capital cases more sanguinary than it had been before, 
for it subjected to capital punishment a large number 
of cases which but for that would have been, as they 
had been before that, reduced to the grade of man- 
slaughter.” 


The perpetration of several murders at about the 
same time, with the execution of McElhany and 
Foster, and, as it were, under the shadow of the gal- 
lows, calls attention to the reality of the supposed 
deterrent effects of capital punishment which are apt 
to be overrated Punishment must be, in some sense, 
graduated to the nature and gravity of the crime. If 
the death penalty is, in the sense of the people, a sort 
of “adequate punishment” for certain crimes, then 
its continuance is proper and expedient. The death 
penalty, according to the sense of the majority of the 
people of New York State, we believe, should be 
confined to a very few cases, and those of an aggra~ 
vated character. Ifthe law as declared by the court 
of appeals is that a killing is “ premeditated,” so as to 
require the penalty of death, no matter how short 
the interval is between the forming of the intention 
and the execution of it, and no matter what the cir- 
cumstances are, then we say that it does not express 
the will of the people in this regard, and amore explicit 
statute should be enacted. The vow populi of this 
matter is that the penalty should be death when the 
killing is effected with a (to use the language of Judge 
Edmonds in a published letter) “design not merely 
formed or meditated on the instant, but premeditated, 
thought of and intended beforehand,” as, for instance, 
deliberate assassination. 


The Bar Association of New York has turned its 
attention to the matter of reporting in this State, and 
we know of few subjects more worthy of considera- 
tion. The evils under which we now labor are pretty 
clearly indicated in the remarks of Mr. Delafield, 
which we elsewhere publish. But it may be fairly 
doubted whether the Bar Association can devise a 
practicable remedy for these evils. Each judge out- 
side of. New York city retains his own opinions, and 
in order to make a complete collection of the decis- 
ions of the State, a reporter would require not only 
the favor and continuance of each judge, but also a 
corps of men to collect the opinions and the briefs 
and points of counsel. That the present reporters 
do not make their books more acceptable to the pro- 
fession is rather their misfortune than their fault. 
They publish their reports for their own emolument, 
and not for the benefit of the profession. The profits 
of neither of them is sufficient to justify the large 
expenditure that would be necessary to secure a com- 
plete set of the opinions in the several departments. 
They are all compelled to rely for their matter on the 
courtesy of judges and lawyers, and are therefore 
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forced to take about every thing offered. The fact 
that the judges are scattered over the entire State, and 
that each has the unlimited control of his own opin- 
ions, which are neither filed nor read in open court, 
would render it difficult for the Bar Association to 
undertake any scheme like that of the English council 
of law reporting; but the committee may be more 
fertile in resourves than we at present imagine, and 
we shall await their report with interest. 


—-- poe —— 
SUPPLEMENTARY PROCEEDINGS. 


NEW YORK SUPREME COURT—SECOND DEPART- 
MENT. 


Tue Deposit NATIONAL BANK v. WICKHAM. 


A watch is subject to execution. 

A debtor, while an order in proceedings supplementary to 
execution restraining a disposition of property is in 
force, has no right to transfer his property to an attor- 
ney: = payment of services to be rendered in the pro- 
ceed ngs. 


The proceeding was for contempt by a judgment 
debtor, in violating the injunction usually embodied 
in an order for examination in supplementary pro- 
ceedings. 

On the day of the examination before a referee, the 
defendant, as he afterward testified, ‘‘paid out his 
watch for $200 to D. D. McCoon and G. O. Hulse, 
his attorneys,” and as it was claimed he was required 
by them to do, before they would “‘do any thing for 
him; that is, having done some business for defendant 
without being sufficiently remunerated, they refused 
to appear for him in the supplementary proceedings 
unless he gave them his watch on account or as pay. 
In the proceedings to punish for contempt before the 
county judge, the defendant’s attorneys claimed that 
defendant had a right thus to employ an attorney. 
The defendant was adjudged guilty of contempt by 
Hon. 8. W. Fullerton, county judge of Orange county, 
and fined $100, from which order defendant appealed 
to the general term of the supreme court where the 
order was affirmed in the second department in Febru- 
ary last. 

The decision settles two points. 1st. That a watch 
is liable to execution. 2d. That a debtor, while the 
order isin force, has no right to violate it by trans- 
ferring his property to employ an attorney, a creditor's 
lien being prior to the attorney’s. 

The opinion by Justice TAPPEN is in fullas follows: 

“The defendant, a judgment debtor, owned a gold 
watch of considerable value, and while under supple- 
mentary proceedings, by the order commencing which 
he was restrained from disposing of his property. He 
handed his watch to his attorney; for this he was 
adjudged guilty of contempt, and directed to be 
imprisoned. It is not contended that the watch was 
exempt as an article of property necessary to the 
defendant's use in his vocation. 

The commission of appeals held, in Lynch v. John- 
son, 4 Albany Law Journal, 245, that the service of the 
order for examination, under sections 292, 294 of the 
Code, gives the judgment creditor a lien upon the prop- 
erty of the debtor. 

In this case the creditor’s lien is prior to that of the 
attorney who took the watch in pay for service to be 
rendered. The defendant's contempt was in this—he 
had property liable to execution, he voluntarily parted 





with it in defiance of the order of the court, and appar- 
ently for the express purpose of putting the property 
beyond the creditor’s reach. 

The Code has abolished creditor’s bills, so-called, and 
substituted the remedy which the plaintiff resorted to. 
The authority of the court was then set in motion, and 
the defendant’s voluntary disobedience makes him 
amenable in the only way by which such violation can 
be punished and the process of the court enforced. 

The order Of the county court should be affirmed 
with $10 costs. J. F. Barnard, Justice, concurring. 

W. J. Groo & Henry W. Wiggins, for plaintiff. 

D. D. McCune & G. O. Hulse, for defendant. 


——++ ——— 


LAW REPORTING AND THE BAR ASSOCIA- 
TION. 


At a meeting of the Bar Association of the city of 
New York, on the llth of March, 1873, Mr. Van 
Winkle in the chair. Mr. Lewis C. Delafield offered 
the following resolutions : 

Resolved, That the present system of preparing, edit- 
ing and publishing reports of judicial decisions in this 
State requires amendment. 

Resolved, That the subject of law reporting be 
referred to a committee of five, to be appointed by 
the chair, with instructions to prepare a plan of amend- 
ment and report toa future meeting of this associa- 
tion. 

Mr. Delafield said : 

It needs no argument to show that certainty and 
uniformity in the administration of our law can only 
be obtained through the medium of a trustworthy and 
intelligent series of reports, and that it is of public im- 
portance that reports of decided cases should be imme- 
diately and generally accessible to those whose duty it 
is to advise or direct the course of litigation. Acting 
upon the recognized duty of making their laws known 
to their citizens, all civilized States publish their laws 
in such form, and for such prices as to be within the 
reach of all. But in those countries where the com- 
mon law obtains, although the duty is the same, the 
State has taken no care to inform its citizens as to 
what that law is, and they who wish to know it must 
seek for it at its fountains, must make fatiguing ex- 
plorations of innumerable volumes — explorations 
rendered more fatiguing and laborious from the defect- 
ive system of reporting. 

We have in this State seven independent sets of 
reports, liable at any time to become eight, when the 
surrogate’s court is again represented. 

Besides the State reports, we have three series of 
United States reports, all indispensable to an active 
practitioner, making ten or eleven different sets of 
reports, all published simultaneously, and loading our 
shelves with from twenty-five to thirty volumes of new 
reports each year. 

We might at first, though, greatly differ as to what is 
the best remedy for this evil, and I, therefore, ask that 
the whole subject be referred to a committee. 

That the present system is open to great objection, 
and isan intolerable burden, we will all agree. The 
charges that I bring against the present system of law 
reporting are five: 

First. It is safe to say that from half to two-thirds of 
the reported cases should not be reported at all. That 
they do not enunciate any new principle, or give any 
useful illustration of the application of an old principle, 
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and only furnish false lights to be revoked by the apel- 
late tribunals. 

Full two-thirds of the reporting is mere book-making 
for the benefit only of the reporters ‘and printers, and 
brings upon our law the reproach of laymen which is 
only too true, that we can find precedents for every 
proposition, good, bad and indifferent. 

Second. The next evil towhich I invite your atten- 
tion is the multiplication of reports of the same case. 

Four of the series of reports I refer to, the two sets 
of supreme court reports and the two of practice 
reports, constantly reprint the same cases. Thus we 
pay three and four times the original price of what 
rightly was, perhaps, valueless, incumber our shelves 
with a mass of useless lumber, and are subjected to 
unnecessary labor in examiningjthe reports. A labor 
and an expense which is certainly, though indirectly, 
borne by the community which employs us. 

The two practice reports often report cases which 
appear in the regular court of appeals reports. 

Third. We have two sets of practice reports when 
one is amply sufficient, and two of the supreme court 
reports; as to the latter, it is well known that, in 1869, 
an act was passed providing an official reporter for our 
supreme court, and limiting the volumes to three each 
year; under this act, a reporter was appointed and we 
have three volumes a year of official reports; but the 
old reporter continues to publish his reports, giving us 
four volumes a year, thus making seven volumes 
instead of the three allowed by law. 

Fourth. The delay in publishing reports. It might be 
supposed that the great competition which exists would 
secure prompt reporting. But it does not. A strik- 
ing illustration of delay is found in the last volume of 
Barbour’s reports, one-half of which is made up of 
cases decided in 1861 and 1862. 

Under this head I may mention the singular fact, 
that reports of decisions, under a special branch of the 
law, although of the utmost importance, for some 
reason are not only not reported but rarely get into 
the newspapers. 

Fifth. And, finally, I would mention an evil, for 
which the reporters are not responsible, the prolixity 
of some of our judges, who seem to have forgotten that 
golden rule so generally followed by their English 
brethren, that *‘ brevity is the soul of wit.” 

These evils entail great expense and labor upon us, 
and might well make us seek foraremedy. But has 
any one ever considered the evil we are inflicting 
upon the future? We cite, daily, opinions delivered 
fifty years ago. If the reports of cases now decided 
are to be cited fifty years hence, they will be found in 
reports which, at the rate they are now advancing, will 
consist of two thousand volumes. The working tools 
of every lawyer of that day will cost him $10,000. It 
is our bounden duty to stop this evil before it over- 
whelms us. 

Nine years ago a meeting of the bar of England 
was held in Lincoln’s Inn Hall, to consider resolu- 
tions similar to those I have introduced to-night. 
They were embarrassed by a difficulty that we are not, 
the habit of judges delivering oral opinions, so that 
the reporters were not only editors and compilers 
but actually reported the words that flowed from the 
judge’s lips. 

The other evils they felt were the same I have enu- 
merated, and, by a singular coincidence, there were 
then in England the same number of reporters that we 
now have. : ' 








They found a remedy for these evils in their law 
reports, edited by a council of law reporting, consisting 
of twelve members, two elected by each of the three 
judges of the court, and the middle and inner temple, 
and the incorporated law society. While the State 
was represented by the attorney-general, the solicitor- 
general and the queen’s advocate who were ex officio 
members. 

The whole subject of law reporting was committed 
to the general management of this council. They raised 
the necessary funds by obtaining 2,000 subscribers to 
the new reports at £5 5s. each, for which yearly sum all 
of the standard English reports can now be had. 

The result was most beneficial. The first volume was 
issued in 1867, and during the five years since then the 
total number of volames is forty-seven. This includes 
the House of Lords, Privy Council, Ecclesiastical and 
Admiralty, besides the common law and equity reports 
—in other words, the decisions of all their courts. 
During that time we have had 125 volumes of our own 
State reports, and 150 including the United States 
reports. 

It seems strange that we should be so far behind our 
English brethren, that we should have borne this evil 
so patiently. 

It appears to me that the time is now ripe for a re- 
form in this matter, and that this association should 
lead the way. 

Mr. Henry Nicoll seconded the resolutions, which 
were unanimously adopted. 

The chair appointed Messrs. Lewis L. Delafield, 
Henry Nicoll, Henry A. Tailer, A. P. Man and Charles 
M. Da Costa, such committee. 


ee 


DIGEST OF RECENT AMERICAN DECISIONS.* 


ATTORNEY. 


Plaintiff, a solicitor, undertook the prosecution of a 
suit in chancery, without a stipulated price or time of 
payment, but, during the progress of the suit, with- 
drew in consequence of being refused an advance of 
money in part compensation for services rendered in 
the suit. The suit was‘prosecuted to a successful ter- 
mination by another solicitor, and the land which was 
the subject-matter in suit was sold by the complain- 
ants therein to a third person. Held, that plaintiff 
was not entitled to be decreed the payment of a rea- 
sonable sum out of the purchase-money, as a compensa- 
tion for his services, the lien, as solicitor, not having 
attached. Stewart v. Flowers, 707, Miss. 4 


BANK. 

1. Where a bank, having received promissory notes 
for collection when due, employed a notary to present 
them and to give notice to the proper parties, held, that 
it was liable for any negligence of the notary in omit- 
ting to demand payment of the maker, or to give notice 
of protest to the indorsers. Ayrault vy. The Pacific Bank, 
489, and note, 493, N. Y. 

2. Where a depositor of notes for collection told the 
officers of the bank that he wanted them protested if 
not paid. Held, that in the term “ protest,’’ the de- 
positor must be presumed to have included a demand 
of payment in proper form, and at the proper time, 
and, in case of non-payment, due and reasonable notice 
to the indorsers by the bank or some of its clerks or 
servants, or other suitable person. Ib. 





a *From 7 Am. Rep. 
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BANKRUPTCY. 


1. A discharge in bankruptcy releases the bankrupt 
from his liability as surety on a guardian’s bond, such 
a liability being a contingent liability within the mean- 
ing of section 19 of the bankrupt law of 1867. Jones v. 
Knoz, 583, Ala. 

2. On an application for a discharge, in bankruptcy, 
a surety may prove his contingent liability; but, if he 
neglects so to do, and, after the discharge, pays the 
security debt when due, he- has no remedy against the 
bankrupt. Lipscomb v. Grace, 607, Ark. 

3. The bankruptcy of a copartner dissolves the co- 
partnership and constitutes the assignee and the sol- 
vent partners tenants in common, or joint owners of 
the partnership property. In a suit respecting che part- 
nership property, the assignee and solvent partners 
must unite. Halsey v. Norton, 745, Miss. 


BAR TO ACTION. 


Plaintiff had a valid, unsatisfied judgment in another 
State, which defendant had not attempted to avoid. 
He sued on the original demand, and defendant plead 
the judgment in bar. 

Held, that the plaiutiff could not recover. Hender- 
son v. Staniford, 551, Mass. 


BILL OF EXCHANGE. 


1. A bill of exchange was indorsed by one person for 
the accommodation of another, to enable the latter to 
raise money, the indorser having no interest in the 
application of the money. The bill was used by the 
party for whom it was indorsed, in payment of a pre- 
existing debt. 

Held, that such application of the bill constituted no 
defense to an action brought upon the bill against the 
accommodation indorser by the party receiving it in 
payment, with full knowledge of these facts. Fetters 
v. The Muncie National Bank, 225, and note, 228, Ind. 

2. A bill of exchange was drawn, accepted and in- 
dorsed, with blanks for the date, amount and time it 
should run, and, in this condition, was delivered by the 
drawer and acceptor to one to whom they were indebted, 
to be used in renewal of a bill previously given by them 
on account of such indebtedness, with instructions to 
fill up the new bill with the proper date, amount and 
time upon the maturity of the former bill. 

Heid, that the fact that the drawer and acceptor were 
solvent when the bill was drawn, accepted and indorsed 
but were insolvent when the bill was filled up, con- 
stituted no defense to an action brought against the 
accommodation indorser by one who so received the 
bill and filled up the blanks with full knowledge of all 
the facts. Ib. 

3. A bill of exchange, payable at a bank November 
1st and 4th, was accepted by plaintiffs September Ist. 
Soon after another bill for the same amount, payable at 
the same time and place, was drawn by the same person 
upon plaintiffs, whose acceptance thereto was subse- 
quently forged. The bill with the forged acceptance by 
circulation reached the bank for collection; plaintiffs 
were notified that their bill was there, and they sent a 
check for the amount, with instructions to pay their 
acceptance “‘ due Ist and 4th of November.”’ The bank 
paid this bill October 24th, and forwarded it immedi- 
ately to plaintiffs, who did not personally inspect it until 
long after November 4th. On the 3d of November the 
genuine bill was presented and the bank refused pay- 
ment for want of funds of the acceptors. 

Held, that the bank was liable to plaintiffs for the 





amount paid on the forged acceptance. First National 
Bank v. Tappan, 568, and note, 574, Kan. 


BONDS. 


1. A purchaser for value, without fraud or bad faith, 
of stolen negotiable bonds, obtains good title thereto, 
Welch v. Sage, 423, N. Y. 

2. Plaintiff made advances upon coupon bonds, pay- 
able to bearer, which had no certificate attached when 
he received them. A clauss in the bonds stated, in 
effect, that upon the surrender of the certificate and 
bond the holder was entitled to full paid preferred 
stock. 

Held, that the absence of the certificates was not of 
itself sufficient to charge plaintiff with want of good 


faith. Ib. 
See Official Bond. 
BREACH OF PROMISE. 


Where one of the parties to a contract to marry at a 
certain time renounces the contract before that time 
has arrived, the other party may treat such renuncia- 
tion as a breach, and may at once maintain an action 
therefor. Holloway v. Griffith, 208, and note, 213, 
Iowa. 

BURGLARY. 

Where a window was left open from a quarter of an 
inch to an inch, and a person, with intent to steal, 
effected an entrance to the house by raising the sash 
higher. 

Held, not such a breaking or entering as constitutes 
burglary. Commonwealth v. Strupney, 556, Mass. 


CHECK. 


1. Notwithstanding the agreement which bankers 
make with their customers to pay their checks to tho 
amount standing to their credit, a check-holder can 
take no benefit from this agreement, and a check does 
not operate as a transfer or assignment of any part of 
the debt, or create a lien at law or in equity upon the 
deposit. tna National Bank v. Fourth National Bank, 
314, N. Y. 

2. A direction by a bank depositor to apply deposits 
to the payment of checks or notes in a particular order 
creates no trust in favor of holders; and a failure to 
comply with the direction is a breach for which the de- 
positor alone can sue. Ib. 


COLLISION. 


A steamer, employed in towing boats, was navigating 
the bay of New York, with lights forward and aft and 
ared light on the pilot house, which were the usual 
lights for such vessels, but which did not conform to 
the requirements of an act of congress prescribing 
lights for vessels of that character. 

Held, that the omission to carry the lights prescribed 
by law did not of itself preclude a recovery for dam- 
ages negligently and recklessly produced by another 
vessel running upon her or her tow. Hoffman v. The 
Union Ferry Company, 435, N. Y. 

COMMON CARRIER. 


1. A common carrier, having stipulated in its bill of 
lading or receipt of goods consigned to a point beyond 
its line, that it shall not be liable for loss by fire nor for 
loss, unless occurring on its own route, and that the 
through rate shall be an amount specified therein, may 
contract with subsequent carriers upon the same con- 
ditious by which the consignor will be bound; but the 
consignor will not be bound by additional stipulations 
between the several carriers to the effect that in case 
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of loss the value of the goods at the date of shipment 
shall govern the settlement of thesame. Such a con- 
tract is not a ‘through contract.’’ ‘\Lamb v. The Cam- 
den and Amboy Railroad and Transportation Co., 327, 
N. Y. 

2. Where a common carrier receives goods in course 
of through transportation, under a stipulation that it 
shall not be liable for “damage or loss by fire,” it is, 
nevertheless, liable in case of damage or loss by fire 
resulting from its own negligence; but affirmative 
proof of such negligence must be adduced to obtain a 
recovery. Ib. 

8. A common carrier by water is not released from 
all liability by the deposit of goods upon the wharf at 
a reasonable hour, with due notice to the consignee. 
If the consignee does not appear to claim or receive 
the goods, it is the duty of the carrier to provide a 
proper place of stowage, or in case of imported goods, 
subject to duty, to see that they are in proper custody. 
Redmond v. The Liverpool, New York and Philadelphia 
Steamboat Co., 390, N. Y. 

4. The obligation of a carrier of imported goods does 
not require a delivery in contravention of the revenue 
laws; but where the owner has obtained the requisite 
permit to remove the goods, the fact of their removal, 
under the supervision of the proper revenue officers, 
does not affect the liability of the carrier. Ib. 

5. Where accommon carrier, from negligence, omits 
to transport merchandise within a reasonable time, and 
its market value falls in the mean time, the measure 
of damages is the difference in its value, at the place 
of delivery, at the time it ought to have been delivered 
and at the time of its actual delivery. Ward v. The 
New York Central R. R. Co., 405, N. Y. 

6. Where goods transported by railroad are not called 
for by the consignee when they arrive at their destina- 
tion, and are then deposited in the warehouse of the 
company, the liability of the railroad company, as 
insurer, terminates. Mobile and Girard Railroad Co. 
v. Prewitt, 486, and note, 591, Ala. 

7. Goods were consigned to the owner, “care M. & 
G. R. R.”’ station “‘ No. 6;” they arrived at their desti- 
nation, and were ready for delivery in half an hour; 
the owner, who lived twenty miles distant from the 
station, did not call for them, and they were stored in 
the warehouse of the railroad company. Six days 
afterward the goods were destroyed by accidental fire. 
Held, that the liability of the company, as insurer, had 
terminated. Ib. 

8. A ferry-man is responsible as insurer for all property 
committed to his care; but where the owner retains 
control of the property, the ferry-man is only responsi- 
ble for due diligence. Harvey v. Rose, 595, Ark. 

9. Plaintiff applied to cross a river with his wagon and 
a team of six mules, at defendant’s ferry. Defendant 
directed the front span of mules to be detached from 
the wagon and left upon the bank until the next trip. 
As the boat was about leaving the bank with the wagon 
and four mules, a servant of a person crossing at the 
time, at plaintiff's request, brought the two mules 
which had been detached and hitched to a stake on the 
bank, into the after part of the boat, behind the wagon, 
and held them. One of the detached mules fell over- 
board on the passage and was drowned. Held, that 
plaintiff was not entitled to recover unless the cause of 
the loss was the omission of defendant, after becoming 
aware of what plaintiff had done, to use a proper 
degree of care to avoid the consequences. Id. 752. 














‘10. Defendant’s train of cars, a freight and passenger 











train, on which plaintiff was a passenger, having 
reached the station at which plaintiff was to alight, 
passed several hundred yards beyond the depot, stop- 
ping at an unusual place, where it was low and icy. 
Plaintiff demanded of the conductor that the train 
should be backed, which was refused. In attempting 
to alight plaintiff dislocated his knee. The jury found 
negligence in defendant and a verdict for plaintiff. 
Held, on appeal, that defendant had no ground for 
exception. Memphis & Charleston R. R. Co. v. Whitfield, 
699, and note, 706, Miss. 


CONFEDERATE COURTS. 

Service of a summons issued from a confederate 
court, during the rebellion, is not binding upon the 
party to appear, and a judgment entered thereon is 
void. Thompson v. Mankin, 628, Ark. 


——--— ope — — 
GENERAL TERM ABSTRACT. 


THIRD DEPARTMENT. 
ASSIGNMENT. 

Plaintiff sued upon an account owed by defendant to 
one Hartwell and which he claimed to have bought. It 
was proved that defendant being indebted to Hartwell 
in the sum of $8 and Hartwell to plaintiff, gave 
plaintiff the following: ‘Sanford, August 2, 1870, 
Henry Smith, Sir: Pay to D. Campbell the eight dol- 
lars you owe me and oblige, Benjamin Hartwell.’’ 
This paper had never been presented to or accepted by 
defendant. It also appeared that when Hartwell after- 
ward settled with Smith, the $8 was taken of Hart- 
well’s wages by Smith to pay plaintiff. In the court of 
a justice of the peace, defendant had a judgment. 
Held, by the county court, reversing the justice’s™ 
judgment, that the paper was not a bill of exchange, 
but an assignment; also, that defendant, having re- 
ceived the sum of $8 for the purpose of paying it to 
plaintiff, was liable. Lawrence v. Fox, 20 N. Y. 268. 
Held, by the general term, that the judgment was 
right. Judgment of county court affirmed with costs. 
Campbell v. Smith. 


CONTRACT. 


1. Plaintiff, in September, agreed to buy a piece of 
land of defendant for $1,250, and to pay $200 thereon 
by giving defendant a certain horse which he did. 
The further agreement was that defendant was to pay 
$500 the following April, and the remainder at a later 
date. The agreement was to have been put in writing 
at the time, but that was deferred from time to time 
at defendant’s request. In March, plaintiff having fre- 
quently desired defendant to have the written contract 
executed, defendant agreed to execute it, but refused 
to allow any thing for the horse. Plaintiff then de- 
manded pay for the horse and afterward brought this 
action to recover its value. He had made no demand 
for the return of the horse itself which, meanwhile, had 
depreciated in value. The court denied a motion for 
a nonsuit, and plaintiff had a verdict. Held, by the 
general term, that plaintiff was entitled to recover. 
Judgment for plaintiff on the verdict with costs. 
Boyden v. Crane. 

2. Appeal from a judgment entered upon the report 
of areferee. Plaintiff entered into a written contract 
to purchase of defendant certain real estate for $24,000, 
payable $500 down, $1,500 April Ist, 1869, and the 
balance subsequent to August 1, 1869. He was to 
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receive his deed May 1, 1869. The contract contained 
the following clause: ‘‘ Defendant agrees to and with 
plaintiff that he will, at any time within the next two 


to it.” The contract was dated February 9, 1869. 
Plaintiff made the first two payments and entered 
into possession of the premises April 1, 1869. April 
28th plaintiff notified defendant that he would take 
advantage of the above quoted clause in the contract ; 
offered to account for the use of the premises during 
the time he had occupied them and to account for the 
wear and damage, etc.; demanded the repayment of 
his $2,000 and left the premises. The referee held 
that the two years began to run from the date of the 
contract, and ordered judgment for plaintiff for $2,000 
and interest. Held, by the general term, that the 
judgment was right. Judgment affirmed with costs. 
Robinson v. Sharp. 
costs. 


Plaintiff had a verdict for six cents, in an action for 
trespass, in laying out and constructing a road across 
plaintiff’s farm. Defendant’s answer admitted plaiu- 
tiff’s ownership, but denied his possession, and averred 
possession and the ownership of the crops in one Giles, 
as lessee. It also averred that proceedings had been 
regularly had, which resulted in an order laying out 
said road, and that defendant, supposing he had a 
right to do-so, thereupon entered upon plaintiff's farm 
and constructed the road which was the trespass 
stated in the complaint. That afterward, and after 
the commencement of this action, plaintiff’s damages 
were regularly assessed. Upon motion for re-adjust- 
ment of costs, it was held by the special term that 
plaintiff was entitled to full costs, because a claim of 
title to real property arose upon the pleadings, and an 
order was granted accordingly; but the general term 
reversed the order. Guernsey v. Davidson. 


EVIDENCE. 

1. Action to recover treble damages, under 3 R. 8. 
(5th ed.) 624, for girdling young fruit trees. Plaintiff, 
alleging that defendant Hull girdled the trees, and 
that defendant Cronk maliciously induced him to do 
so. Hull, who had been in State prison and pardoned, 
but not until after he had served out his sentence, was a 
witness for plaintiff against defendants’ objection, and 
witnesses were allowed, against defendants’ objection, 
to answer the question, ‘‘ What were those thirty-four 
girdled trees worth?’’ The jury found a verdict of 
$400 for plaintiff which was trebled by the court. 
Held, by the general term, that defendants had no 
ground of exception. Judgment affirmed, with costs. 
Hubbell v. Cronk and Hull. 

2. Presumption. — Appeal from a judgment entered 
upon the report of a referee. Action upon two notes 
given by defendant to plaintiff’s intestate, and found 
in his possession at his decease. Defendant set up a 
counter-claim for certain oats delivered to plaintiff. 
The referee found that defendant and plaintiff were 
engaged together in running a stage. That the oats 
were sold and delivered by defendant to plaintiff’s in- 
testate, in January, 1865. That in April, and again in 
October, 1865, they had settlements of their accounts, 
and the two notes were given for the balance due upon 
these settlements. That in neither of these settlements 
was the claim for oats computed in the accounting; 
‘but, there being no evidence that it was left out through 








mistake, there was a presumption that it had been ar- 
ranged in some way between them, and he found for 
the plaintiff. The general term affirmed the judgment, 
with costs. Holley et al., Adm’rs, v. Gumaer. 

NEW TRIAL. 


The jury in this case were sent out with directions 
to render a sealed verdict. After agreeing upon their 
verdict, and signing and sealing it, but before its deliv- 
ery in court, they separated; and one of the jurors 
disclosed the verdict at a supper table, and the verdict 
was publicly discussed there, and opinions expressed 
about it by various persons while the jurors were ming- 
ling among them; and it was publicly stated in the 
presence of the plaintiff and his attorney. Afterward, 
at the assembling of the court, the jury rendered their 
verdict for the plaintiff, which was the same as already 
signed and sealed by them. 

Held, by the general term, that a new trial upon this 
ground was properly denied. Shaver v. Beates. 

OFFICER. 


In an action to try the title to the office of a justice 
of the peace, it was held, by the special term, that a 
justice of the peace is a county officer. Gurnsey v. 
Lovell, 9 W. R. 319; Schrappel v. Taylor, 10 id. 196; 1 
R. S. (3d ed.) 85, 318-820; People v. Keeler, 25 Barb. 23, 
421; 17 N. Y. 370; People v. Carter, 29 Barb. 208; Ex 
parte McCullum, 1 Cow. 550; People v. Garvey, 6 id. 642. 

Held, by the general term, that the judgment was 
right. Judgment affirmed, with costs. The People ex 
rel. Sharp v. Crawford. 

PARTNERSHIP. 


Action ona note given by defendant to plaintiff, in 
which was included amount of an account due the firm 
of Haggerty & Hughson, of which plaintiff was a mem- 
ber. Hughson, having ascertained that this note was 
given, required defendant to pay to him, and defend- 
ant did so, although Hughson did not have the note. 
The firm had been dissolved at the time the note was 
given, and both partners were engaged in settling and 
receiving payments. The amount of the firm account 
was less by $7.02 than the amount of the note, and for 
that sum only plaintiff had a verdict under direction 
of the court. 

Held, by the general term, that the direction was 
right. Judgment affirmed. Haggerty v. Swords. 

PLEADING. 

Action commenced in a justice’s court upon the 
following complaint: ‘ Plaintiff complains that, on or 
about the first of June, defendant hired of plaintiff a 
horse and carriage, and through his negligence and 
carelessness the horse was permitted to run away, and 
the carriage was overturned, and the carriage was 
broken and injured thereby, and the horse damaged to 
a large amount, all to plaintiff's damage of $200.” 
On the trial, the justice, upon defendant's motion, 
required plaintiff to elect whether he would proceed 
in tort or in contract, and the plaintiff refusing to so 
elect the justice nonsuited him. Upon appeal by 
plaintiff upon questions of law, only the county court 
reversed the judgment, holding that the complaint set 
forth but one cause of action. 

Heid, by the general term, that the judgment was 
right. Judgment of county court affirmed with costs. 
Brown v. Katline. 

- SHERIFF. 

Action against a sheriff begun November, 1871. It 

appeared by the proof that, in January 5, 1869, plaintiffs 
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issued on defendant’s deputy, an execution upon a 
judgment held by them against one Ward. That, by 
their direction, the deputy retained the execution until 
August, 1869, when they directed him to levy, and he 
did so but refused to sell unless the plaintiffs would 
indemnify; did not sell, and plaintiffs lost their debt. 
The court at circuit directed a verdict for plaintiffs. 
Held, by the general term, that the facts proved dis- 
closed no defense, and that the action was not barred 
by chap. 733, Laws 1871. New trial denied. Judg- 
ment ordered on the verdict, with costs. Smith v. 


Smith. 
TRESPASS. 

1. Action for trespass to lands. — After plaintiff had 
proved the trespass, which consisted in laying out a 
road aeross plaintiff’s farm, defendant, who was high- 
way commissioner, offered the record, showing the 
laying out of a road across the farm in question, and 
proved that, since the commencement of the action, 
the plaintiff's damages had been regularly assessed 
and paid to him. The court thereupon ruled that 
plaintiff was entitled to nominal damages only, and 
directed a verdict for six cents. Judgment having 
been entered, plaintiff appealed. Held, by the general 
term, that the direction was right. Judgment affirmed, 
with costs. Guernsey v. Osborne. 

2. Action for damages, for the cutting down of six 
trees standing in a highway, of which plaintiff owned 
the fee and which ran through his farm. Defendants 
justified under a written order, signed by the three 
highway commissioners, but one of them had not 
signed it until after the commission of the trespass 
and beginning of the action; he had, however, given 
verbal authority and had promised to sign the written 
order, before the commission of the alleged trespass- 
The court, at the circuit, held that defendant’s author- 
ity was sufficient, and directed a verdict in their favor. 
Held, by the general term, that the direction was right. 
Judgment affirmed, with costs. Welch v. Wilson. 


——.e——__—_—— 
BANKRUPTCY LAW. 
NOTES OF NEW DECISIONS. 


JUDICIAL QUALIFICATIONS. 


A judge who has been a depositor in an insolvent 
banking institution but who has sold his claim, is not 
thereby disqualified from sitting in the matter, 
although the motive on the part of the purchaser of 
the claim may have been to remove the disqualification. 
U. S. Cir. Ct. Cal., In re Sime & Co., 7 W. B. R. 407. 


JURISDICTION. 


1. The general superintendence, conferred on the 
United States circuit courts by the first clause of: sec- 
tion two of the bankruptcy act, is restricted to cases 
involving some principle of equity. The district courts 
have large discretionary powers in matters of bank- 
ruptcy, and the circuit courts will not interfere with 
the exercise of such powers, and set aside the appoint- 
ment by the district court of an assignee, in a case 
where it is only claimed that the district court erred 
in holding that no election had been made by the 
creditors, there being no allegation against the fitness 
of the person appointed. U.S. Cir. Ct. E. D., Mo., 
Woods v. Buckewell, 7 N. B. R. 405. 

2. An assignee in bankruptcy cannot maintain an 
action in the State courts to recover property trans- 
ferred by the bankrupt while insolvent to a creditor, 





with a view to give such creditor a preference over the 
other creditors. Sup. Ct. Wis., Bingham v. Claflin et 
al.,7 N. B. R. 412. 

3. Such a transfer is only forbidden by the bankrupt 
act. It isnot a fraud under the statute of the State, 
nor is it contrary to public policy or good morals. Ib. 

4. The provisions in the bankrupt act in that regard 
are penal in their character and the courts of the State 
will not exert their jurisdiction to enforce them. Ib. 


PRACTICE. 


1. The fact that the bankrupt has received his dis- 
charge more than two years ago is not a good objection 
to his being examined in accordance to the require- 
ments of section twenty-six of the bankrupt act. U.S. 
Dist. Ct., 8. D., N. ¥., In re Heath & Hughes,7 N. B. 
R. 448. 

2. Other creditors have no right to intervene and 
interpose objections to questions put in the course of 
examination of a bankrupt by one creditor. A wit- 
ness is not entitled to counsel in his examination 
before the register, although the examination of the 
witness may establish a liability on his part to the 
bankrupt. A question relating to transactions be- 
tween the witness and the bankrupt must be answered. 
U. 8S. Dist. Ct., 8. D., N. Y¥., In re Stuyvesant Bank, 
7N.B.R. 445. 

VOID TRANSFER. 


1. A transfer of property which is void by the terms 
of the statute of the State where such transfer is made, 
is also void under the bankrupt law, as the United 
States supreme court will follow the construction 
given to such statute by the highest court in the State. 
U. 8S. Sup. Ct., Massey v. Allen, assignee, 7 N. B. 
R. 401. 

2. The assignee was authorized by the express terms 
of the fourteenth section of the bankrupt act to pur- 
sue the property thus attempted to be transferred, 
and, as auxiliary to its recovery, to ask that the sale 
by the bankrupt be annulled. Ib. 


—_—_++—___ 
DECISONS OF COMMISSION OF APPEALS. 


The following decisions were rendered by the com- 
mission of appeals, on Saturday last, and the court 
adjourned sine die: 

Judgments affirmed with costs: Smith v. Littlefield ; 
Eaton v. Erie Railway Company; Stanwix Bank v. 
Leggett; Allen v. Stout; Spaulding v. Norman; Dela- 
field v. Union Ferry Company of Brooklyn; Schepp v. 
Carpenter; Houghtaling v. Groesbeck; Lawrence v. 
Van Deventer; Wademan v. Albany and Susquehanna 
Railroad; Bachia v. Ritchie; Chester v. Dickerson; 
Alger v. Scott; Mills v. Mills; Hollingsworth v. Spauld- 
ing; Trotter v. Bushnell; Rider v. Pell; Fox v. Allen; 
Tyler v. Church. 

Judgments affirmed by default with costs: McDou- 
gall v. Walling; Brown v. New York Central Railroad 
Company; Elliott v. Vanderpoel; Thompson v. Dun- 
bar; Kelly v. Randolph; Buffalo, New York and Erie 
Railroad Company v. Stigeler. 

Order affirmed with costs: Bradford v. Bradford; 
Flake v. Van Wagenen. 

Judgments reversed, new trials granted, costs to 
abide event: Wheeler v. Spinola (by default); Hunt v. 
Chapman ; Conhocton Stone Road Company v. Buffalo, 
New York and Erie Railroad Company; Rowe v. Bank 
of Auburn; Day v. New York Central Railroad Com- 
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pany; Harteau v. Gardner; Howland v. Lounds; Miller 
v. Dominy; Bellinger v. Gray; Parshall v. Eggert. 

Order reversed and verdict set aside: Spooner v. 
Keeler. 

Order affirmed, and judgment absolute ordered 
against the defendant with costs: Mowry v. Central 
City Railroad Company; Scott v. Frink. 

Order of general term reversed and order of special 
term affirmed with costs: Watertown Bank and Loan 
Company v. Mix. 

Order reversed and judgment at special term affirmed 
with costs: Pier rv. Newell. 

Appeal dismissed without costs to either party: 
Hoard v. Peck. 

Judgment modified by striking therefrom all state- 
ments as to fiduciary capacity, and as thus modified 
affirmed without costs in this court to either party: 
Prouty v. Swift. 

Not decided: Seybel v. National Savings Bank of 
New York; Hoyle v. Plattsburgh and Montreal Rail- 
road Company. 


<<>> 
oS 


BOOK NOTICE. 

A Treatise on the Law of I: as administered in the 
courts of the United and England. By James L. 
High. Chicago: Callaghan and Company, 1833. 

There is no department of jurisprudence more inter- 
esting and important than the law of injunctions. 
An injunction suggests a mystery and power to the 
non-professional mind which is truly wonderful; to 
the professional mind, it has a rationale and an efficacy 
it to a fascination; in the administra- 
tion of justice it has an indispensable place and a con- 
stant utility. 

Several treatises on the law of injunctions have 
appeared in this country and in England. The work 
of Mr. Hilliard relates principally to the American 
decisions. Mr. Thompson’s work on “ Provisional 
Remedies,”’ relates principally to the New York Code, 
though containing much that is of general value. The 
English treatises of Mr. Kerr and Mr. Joyce relate 
principally to the English law and decisions and con- 
tain but few citations of American authorities. It was 
reserved for Mr. High to prepare a complete and 
exhaustive treatise, not local in its character or appli- 
cation, but including the whole law of injunctions in 
England and the United States. The design of the 
work is as commendable as it is comprehensive. 
Such a work was needed; for the subject-matter 
of it is of a universal and enduring character. 
The author has wisely “written in the firm con- 
viction that the beneficent system of equity, whose 
‘strong right arm’ constitutes the subject-matter 
of this work, is destined to outlive the iconoclasm 
of modern law reformers and codifiers, and to con- 
stitute for all time an integral part of our juris- 
prudence.”’ And we doubt not that the author, in 
the preparation of this able and exhaustive treatise, 
has erected for himself in the region of legal author- 
ship a ‘“‘monumentum perenninus ere.’’ Mr.High was 
at one time editor of the Bench and Bar, and has been 
engaged upon the present treatise for several years. 
The work is divided into twenty-two chapters treating 
of the “Nature and Purpose of the Writ;” * Injunc- 
tions to Restrain Proceedings at Law before Judg- 
ment;” Restraint of “‘ Proceedings after Judgment ;”’ 
“Injunctions in Ecclesiastical Matters ;” ‘“‘ Injunctions 
for the protection of Easements and Franchises ;’’ 
‘* Injunctions against the infringement of Patents and 
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Copyrights;” Restraining the ‘“ Piracy of Trade- 
Marks;” Violation and Dissolution of injunctions; 
Practice, etc., etc. In subdivision II of ehapter II the 
author treats of injunctions to restrain proceedings at 
law, before judgment, in foreign courts. Referring to 
the English rule, he says: “In the exercise of this 
jurisdiction the court does not assume to control or 
interfere with the courts of the foreign country, since 
any such assumed control would be manifestly incon- 
sistent with the plainest principles of national sover- 
eignty and equality. It rather proceeds upon the 
undoubted authority which it possesses over persons 
within its territorial limits and under its jurisdiction, 
to restrain them from using the tribunals of a foreign 
State in such manner as is contrary to equity and good 
conscience. * * * The proceedings are regarded as 
purely in personam, the mandate of the court being 
directed to the parties and not to the tribunal in 
which the action is pending.’ This is a fair specimen 
of Mr. High’s style, and every position is fortified by 
reference to numerous cases and quotations from dis- 
tinguished and authoritative judges. By his elear, 
cogent and comprehensive mode of investigating, 
thinking and writing, Mr. High has invested the sub- 
ject with new force and dignity, and elevated himself 
into the first rank of legal authors. In the midst of 
such a profusion of good, bad and indifferent law 
books, as is being foisted upon the profession, it is a 
pleasure to find a work so free from errors, so exhaust- 
ive in details, so grand in design, so perfect in execu- 
tion, so superlative in all respects, as that of Mr. High 
on injunctions — a work which the profession, neither 
in America nor England, can afford to do without. 








We have received, from the commissioners to revise 
the statutes of this State, a handsome volume of over 
seven hundred pages, containing the draft statutes as 
far as completed, or Chapter I to XIV, of Part ITI, 
inclusive. The work reached us too late for present 


notice. 
——_-e—__—_ 


APPEALS FROM THE BENCHERS. 

Apropos the appeal in the case of Mr. Edwin James, 
the Solicitors’ Journal says: The origin of the juris- 
diction exercised by the judges in hearing appeals from 
the decisions of the benchers of the inns of court does 
not appear to be very generally understood. The fact 
is, as Lord Mansfield pointed out in Hart’s Case, 1 
Doug. 354, that all the powers of the benchers of 
the inns of court relating to calling to the bar have 
been delegated to them by the judges. Down to the 
reign of Charles II, the judges not only made orders 
with reference to the requisites for call to the bar, but, 
also, as to the conduct of members of the inns. Many 
instauces of these orders occur in Dugdale’s ** Origines 
Judiciales,”’ and are cited in the appendix to the sixth 
report of the common-law commissioners. Thus, in 
1st Elizabeth, the judges ordained, with reference to 
all the inus of court, ‘that no fellow of those societies 
shall wear any beard above a fortnight’s growth,” 
Dugdale, 311; and in 33 Elizabeth the justices of both 
benches ahd the barons of the exchequer ordered 
“that no reader shall have more wine to be spent 
in his readings than two hogsheads at the most;’’ 
Ib. 313. By an order made by the judges in 1665, 
however, the benches of the inns of court were 
empowered ‘‘to make laws for governing them, as 
to keeping commons and attending and perform- 
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ing exercises,’’ and the interference of the judges 
with the making or altering of the rules relating to the 
government of the societies appears to have subse- 
quently ceased. In Wooller’s Case, 4 B. & C. 855, the 
judges informed the petitioner that they had no power 
to interfere to compel the benchers of Lincoln’s Inn to 
admit him as a member, and the chief justice stated 
in his judgment that the judges, in their character of 
visitors of the inns of court, had jurisdiction only over 
admitted members. With reference to persons actually 
admitted to membership, however, the judges have 
always retained an exclusive jurisdiction as visitors, to 
hear appeals from the decisions of the benchers, relat- 
ing to disbarring or refusal to call to the bar. Various 
attempts were, from time to time, made to induce the 
common-law courts to interfere, but they proved un- 
successful; and in Hart’s Case, 1 Doug. 339,“the rule 
(which had been referred to as settled in Townshend's 
Case, 2 Raym. 69) was finally established, that a man- 
damus will not lie to compel admission to the degree 
of barrister. The benchers have always asserted with 
un x t ity their independence of every au- 
thority except the judges. In Mr. D. W. Harvey’s 
case, they adhered to their decision, in spite of the 
report, in favor of that gentleman, of a select commit- 
tee of the house of commons, appointed to inquire into 
all the circumstances attending the rejection of his 
application to be called to the bar. 





———_ - oe ———_ 


THE APPEAL OF MR. EDWIN JAMES. 


We have already noticed the fact that the appeal of 
Mr. Edwin James, recently of the New York bar, from 
a decision of the Benchers of the Middle Temple, had 
been decided adversely to the appellant. The decision 
was made some twelve years ago and disbarred Mr. 
James. The hearing on the appeal was commenced 
on Thursday, the 20th of February, before Lord Chief 
Baron Kelly, who acted as president of the court, 
Baron Martin, Justice Blackburn, Baron Pigott, Jus- 
tice Keating, Justice Quain and Justice Grove. The 
proceedings were conducted in the hall of Serjeants’ 
Inn, Chancery-lane. 

Mr. James conducted his own case, Mr. George Lewis 
acting as his solicitor; the Benchers of the Inner Tem- 
ple were represented by Mr. Charles Butt, Q. C., and 
Mr. Pender. 

In the spring of 1861, the Benchers of the Inner Tem- 
ple instituted an inquiry which terminated in the 
passing of a resolution on the 18th of July, 1861, 
vacating Mr. James’ call to the bar and striking his 
name off the books of the society. On the 20th of July, 
1861, he, by his solicitor, gave notice of his intention 
to appeal to their lordships against the resolution; but 
it was only upon his recent return from America that 
he found himself in a position to prosecute the appeal. 
The inquiry instituted by the benchers had reference 
to his pecuniary transactions with the present Earl of 
Yarborough, the late Mr. Ingram, and Mr. William 
Henry Fryer. The last case was not gone into before 
the judges. 

On Thursday, Mr. James opened his case in a speech 
lasting the whole day, in which he argued in support of 
his appeal against his disbarment, in respect to the case 
of Scully v. Ingram, as to which it was suggested he had 
received a bribe of £1,000. As to this he stated, in his 
memorial to the judges, that he was the leading counsel 
for Mr. Scully, in the trial in December, 1858, when a 





verdict was found for the plaintiff with £300 damages. 
A new trial was moved for by the defendant, and the 
rule having been made absolute, the second trial was 
held in February, 1860. In the interval between the two 
trials, Mr. Ingram advanced the petitioner £1,000 by 
way of loan. Mr. Ingram was a member of Mr. James’ 
committee at the Marylebone election, and it had been 
communicated to Mr. James that three or four friends 
were willing to assist him with loans of £1,000 each for 
re-imbursing the expenses of that election, and that 
Mr. Ingram would be one. Mr. Ingram proffered his 
assistance and mentioned the subject several times 
before he made the loan. Mr. James naturally felt 
under an obligation to the gentlemen who had thus 
assisted him, and to Mr. Ingram he wrote a note, in 
which he said, “ you shall not regret your kindness to 
me.’ It was endeavored to be shown that this expres- 
sion had reference to the then forthcoming second trial 
of Scully v. Ingram. As tothis, Mr. James submitted 
that beyond the impropriety which he admitted, of 
placing himself under a pecuniary obligation to one to 
whom he was professionally opposed, no case whatever 
was made out against him; and the attempt to fasten 
upon him a churge of corruption in the performance of 
his duty as an advocate, he contended, was entirely dis- 
proved by a perusal and comparison of the two accounts 
of the “openings’’ at the trials which were, he said, 
in fact identical. At the hearing on Thursday Mr. 
James, after referring to all these circumstances, ap- 
pealed to the judges, many of whom he had known 
during the whole of his professional career, to say 
whether he had ever failed, to the best of his ability, to 
do his duty to his clients. He also contended that the 
whole of the evidence taken before the benchers in 
that particular action, including that of the rest of the 
counsel engaged in it, disproved that he had been guilty 
of any professional malpractice in his conduct of the 
cause. 

On Friday, the charges with reference to Lord Wors- 
ley were gone into. As to these, Mr. James stated in 
his memorial that in 1860 he became security for a 
sum borrowed by Lord Worsley. In the same year, 
Lord Worsley first became security for him by indors- 
ing a note for £3,500.. The amounts for which Lord 
Worsley subsequently became security for the peti- 
tioner were set forth in the evidence of Mr. Parkes. 
Lord Worsley never asked for and never received any 
of the money thus raised by the petitioner. In 
February, when the exposure of the petitioner's affairs 
occurred, he had from £3,000 to £4,000 at his banker’s, 
which remained from the amount advanced and 
which he hoped and intended, with the aid of his 
income, then between £8,000 and £9,000 a year, to have 
applied in reduction of Lord Worsley’s liabilities as 
they matured. Evidence was read in support of these 
statements. 

Mr. Butt, Q. C., replied on behalf of the benchers, 
reviewing the facts connected with the case of Lord 
Worsley who, he said, when only 22 years of age, was 
induced to become surety for Mr. James to the extent 
of £5,000. He dwelt upon the circumstance that on 
the Earl of Yarborough, his father, being made 
acquainted with the matter and writing to Mr. James 
asking for explanations, the latter, in giving those 
“explanations,” expressed his great sorrow that he 
should have induced Lord Worsley to become surety, 
adding that nothing in his life had ever given him 
more pain and that the loan should speedily be repaid. 
Mr. James, ho said, showed that regret by increasing 
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the liabilities he had induced Lord Worsley to enter 
into in nine months to upward of £20,000. 

On Saturday the argument of Mr. Butt was con- 
cluded, and Mr. James afterward replied. 

The decision of the judges was, that Mr. James had 
shown no adequate cause for reversing the decision of 
the benchers of the Inner Temple, and that he could 
not, therefore, be re-admitted to practice at the bar. 


SE 


PRIMITIVE JUSTICE. 


A very fine specimen of summary justice, and one 
which is quite the contrast of the complex, cumber- 
some and slow way of doing business in our courts of 
law, generally, is presented by a primitive tribunal in 
Yreka, California. The justice who decided the cause 
was denominated the “ Aleade.’’ No law book was 
ever used in his court; he decided each case on its own 
merits, writing out the full history, and his docket is 
described as a “euriosity.”” In the case which has 
come to our notice, a boy who had worked for a man 
all winter could not get his pay, and entered complaint 
to the justice, who, with two constables, stopped de- 
fendant upon the road, as he was about leaving the 
place. Defendant declared his inability to pay; but 
the justice said, “‘ Constables, stand this man on his 
head, shake him well, and see if you can’t hear some- 
thing drop.’”” The inversion of defendant was imme- 
diately accomplished, and a vigorous shaking revealed 
a wallet containing $2,000 in gold dust. The boy re- 
ceived the amount of his claim, $300, the justice and 
the constables took an ounce apiece for their trouble, 
and defendant was allowed to depart, a lighter if not 


a better man. 
—_——_—_ > 


THE GENERAL STATUTES. 


We have concluded to depart from the plan hereto- 
fore adopted of publishing the general statutes in the 
body of the LAw JouRNAL, and to give them in 
weekly supplements, together with the titles of the 
special acts. Although this plan will entail upon us a 
considerable additional expense, it will enable us to 
keep up the usual amount of general matter, and will 
add much to the value of the paper. 


— —- >-— -—— 


Doherty, the late chief justice of Ireland, used to 
tell a good story of his posting days. He was going 
circuit in a post-chaise, and at a dangerous part, where 
the road skirted a descent, one of the horses, which had 
been behaving wildly all the way, began kicking furi- 
ously. Much alarmed, Doherty called out: ‘ This is 
outrageous! I don’t think that horse has ever been in 
harness before.’’ ‘‘ Bedad, your lordship’s right. He 
was only took out of the field this morning.”’ ‘‘ And 
do you mean to tell me that you have put an unbroken 
horse to my carriage?’ “ Sorra a sight of the leather 
he has ever seen till to-day. And if he brings your 
lordship safe to the fut of the hill, the master says he’ll 
buy him!” 

Of the 4,218 graduates of Yale, Harvard, Dartmouth 
and Wesleyan colleges, 33 per cent have become law- 
yers. 

A counsel at New Orleans, the other day, spoke of a 
steamboat captain as a man who was “guilty of fraud 
and collision.”’ 








NOTES AND QUERIES. 
Intron, N. Y., March 19, 1878. 
Editor Albany Law Journal: 

Sir—Let your correspondent “ Lex,’’ on page 144, ante, 
consult Mr. Bingham’s new work on executory con- 
tracts for the sale of land, page 219 and cases cited, 
where it is laid down that where the reservation is con- 
tained in any lease, the timber remains real estate, but 


in a deed it becomes chattel property, etc. : 
J.P.M. W. 


Lockport, March 17, 1873. 
Editor Albany Law Journal: 

Dear Sir— Will some of the readers of the Journal 
answer the following: A purchased B’s farm, and en- 
tered into possession. In the deed given by B was a 
reservation by which he reserved a certain fence upon 
said farm, with the privilege of removing it within six 
months. B did not remove the fence, nordid he make 
any effort to remove it within the six months allowed 
to him to do so by the reservation in the deed. 

To whom does the fence belong? Is there any way 
by which B can now obtain possession of the fence? 


a 


LEGAL NEWS. 


A judge in Minnesota has decided that “ shaving on 
Sunday "’ is illegal. 


The judges of the United States circuit court, in ses- 
sion at Utica, were the recipients of a complimentary 
dinner from the Utica bar on the 21st inst. 


The United States and British claims commission 
will close all its business by September 26, next, when 
it will expire by limitation. 


The following deaths have recently occurred: Judge 
Leavitt, late United States district judge for the south- 
ern district of Ohio; Ex-Judge Joseph B. Bowman, of 
Vincennes, Ind. ; Hon. Joseph F. Randolph, judge of the 
supreme court of New Jersey; Hon. John A. Collier, a 
member of the 2lst congress, and in 1847 a commis- 
sioner to revise the code. 


The United States senate has confirmed the following 
nominations: David Nagle, chief justice supreme court 
of Idaho; P. C. Shannon, chief justice of the supreme 
court for Dakota; James G. Palmer, chief justice of the 
supreme court for New Mexico; J. S. Boreman, asso- 
ciate justice of the supreme court for Utah; G. W. 
French, associate justice of the supreme court for 
Dakota; E. A. Thomas, associate justice of the supreme 
court of Wyoming; H. 8. Johnson, associate justice of 
the supreme court of New Mexico; John Goforth, 
assistant attorney-general of the United States, vice 
William McMichael resigned; Thomas A. Spence, 
aSsistant attorney-general of the United States (for the 
post-office department); John P. Lane, United States 
attorney for Iowa; A. Higgins, United States attorney 
for Delaware; A. Armstrong, marshal for Minnesota; 
George Welley, attorney for the northern district of 
Ohio; W. M. Bateman, attorney for the southern dis- 
trict of Ohio; Wm. McMichael, United States attorney 
for the eastern district of Pennsylvania; A. P. K. 
Stafford, governor of Arizona territory; John N. Sar- 
ber, marshal for the western district of Arkansas. 
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UNANIMITY OF JURIES. 


It seems to us to be a matter for regret that the 
late Constitutional Commission did not propose an 
amendment dispensing with the unanimity of juries 
in all civil and criminal cases, except, perhaps, capital 
cases. An amendment to that effect was discussed, 
and received the support of some of the most intelli- 
gent members of the Commission, but was defeated 
during the last days of the session. As it is within 
the power of the legislature to include such a provision 
within the amendments proposed, a discussion of the 
subject at this time is not inopportune. 

Almost every one is ready to admit that there are 
some practical grievances connected with the jury 
system which ought to be remedied; but with such 
reverent awe is that system, as a whole, regarded, 
that people are wont to look upon any proposition 
for a change in it, in about the same way that they 
look upon a proposition for a revision of the Bible. 
We are not among the number who think highly 
of jury trial in civil actions, but the people have 
been brought up in its faith, and it would be simply 
fatuous to undertake at this time to do away with it. 
Such radical changes are usually effected only after 
years of agitation and discussion. 

But to discard the requisite of unanimity is not only 
desirable, but, we believe, feasible. The people have, 
within the last two or three years, seen so much of 
the hardship and miscarriage of justice arising from 
the disagreements of juries that they would not 
stickle long at a change that would remedy the evil 
while not preserving their “ palladium.” 

The only advantage that is claimed in favor of the 
present system of voting a verdict is, that it secures 
deliberation; that, when differences arise, juries are 
compelled to go over them carefully, to discuss and 
duly weigh the whole case. And this is an undoubted 
advantage, but one which can be attained without 
making unanimity indispensable. Suppose it were 
provided that if a jury were unable to agree after 
twelve hours’ consultation, the court might recall 
them and instruct them that two-thirds or three- 
fourths of their number might vote a verdict, would 
not all reasonable deliberation be secured, and would 
not the number of failures to find verdicts be greatly 
reduced? One or two wrong-headed and obstinate 
men would not be able, as now, to veto the reasonable 
conclusions of the rest of the jury. The Scotch mind 
is proverbially opinionative and pertinacious, but we 
have so valuable an authority as Lord Neaves for the 
statement that the majority system has worked 
exceedingly well in Scotland, and that a failure to 
find a verdict is there almost unknown. With us 





it isa thing of common occurrence, and frequently 
entails upon litigants ruinous expense. Take one 
instance — and any one at all familiar with the 
courts can recall a dozen similar—there is upon 
the calendar of the Rensselaer circuit, acase grow- 
ing out of the sale of cabbage seeds, which has 
been tried three times, at an expense each time 
greater than the amount involved, and each time 
the jury has “disagreed.” Had two-thirds of the 
jurors been permitted to find a verdict after due de- 
liberation the case would have been disposed of at the 
first trial, and each party would have been the better 
for it. 

In dispensing with unanimity, there would be no 
necessity for either increasing or diminishing the 
number of jurors. The Scotch have fifteen, and the 


jury bill now before the English Parliament proposes 


to reduce the number to seven. But, why seven 
or fifteen are better than twelve would be difficult to 
explain. We have never been able to appreciate 
Lord Coke’s remark that the law delighteth in the 
number twelve, as that was the number of the patri- 
archs and apostles, but we do appreciate an excellent 
reason for our adhering to the number in forming 
juries— because everybody is accustomed to it and 
educated to it. - 

This whole subject demands the attention of the 
legislature, and will, before long if not now, receive 
it. It is a question of the balance of advantages and 
disadvantages, and on the whole proportional verdicts 
have the best of it. 

ainithoneiliasnmanie 
RIGHT OF DEVIATION WHERE HIGHWAY IS 
FOUNDEROUS. 

In 1 Rolle’s Abridgment, 390, it is stated that if 
passengers have used time out of mind when the 
roads are bad, to go by outlets on the land adjoining a 
highway in an open field, such outlets are parcel of 
the highway, and, therefore, if they be sown with 
corn, and the track be founderous, the public may go 
upon the corn, for highways are for the public service, 
and if the usual track is unpassable the people are 
entitled to pass on another line. 

It is the well-settled general rule in this country, 
that ifa highway be founderous the traveler has the 
right to a new way for the time being over the adjoin- 
ing land, and it makes no difference whether it be 
sown with grain or not. If the adjoining land be 
inclosed the traveler may remove so much of the 
fence as will enable him to pass around the obstruc- 
tion; but he must do no unnecessary injury. Wil- 
liams v. Safford, 7 Barb. 309; Holmes v. Seeley, 19 
Wend. 510; Campbell v. Race, 7 Cush. 408. In the 
latter case, Bigelow, J., said: Such a right is not to 
be exercised from convenience merely, nor when by 
the exercise of due care, after notice of obstructions, 
other ways may be selected and the obstruction 
avoided. But it is to be confined to those of inevita- 
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ble necessity or unavoidable accident, arising from 
sudden and recent causes, which have occasioned 
temporary and impassable obstructions in the high- 
way. What shall constitute such inevitable necessity, 
or unavoidable accident, must depend upon the 
various circumstances attending each particular case. 
The nature of the obstruction in the road, the length 
of time during which it has existed, the vicinity or 
distance of other public ways, the exigencies of 
the traveler, are some of the many considerations 
which would enter into the inquiry, and upon which 
it is the exclusive province of the jury to determine 
whether any necessity really existed which would 
justify or excuse the traveler. 

But this privilege of going extra viam, if the way 
be impassable, is confined to highways; no such right 
exists as to private ways. This was decided in the 
ease of Taylor v. Whitehead, Doug. 745, and that 
decision was confirmed in the later case of Bullard vy, 
Harrison, 4 M. & S. 387; and to the same effect is 
Williams vy. Safford, 7 Barb. 309. It has been inti- 
mated, though the question was not in issue, that 
there is a distinction in this respect between a private 
way by grant and one of necessity, in this, that one 
is the grant of a specific track over the close, while 
the other is a general right to a way over it; and that, 
therefore, in the case of a way of necessity, a passage 
extra viam may be justified when the usual track is 
obstructed. Holmes v. Seeley, 19 Wend. 510, per 
Nelson, Ch. J.; Zaylor v. Whitehead, Doug. 745. But 
in Williams v. Safford, such a distinction was not 
recognized. 

The court of Queen’s Bench has recently made a 
decision (Arnold v. Holbrook, 28 L. T. R. N.S. 23) 
which materially qualifies the rule, as usually stated, 
regarding the right of deviation from a highway. In 
that case a footway across an arable field had been 
used by the public so as to become a public highway, 
but the owner of the field had reserved to himself the 
right to plow up the footway whenever he required 
to do so in plowing the field. The owner plowed up 
the footway, which consequently became in a muddy 
and founderous condition, and the public thereupon 
claimed a right to deviate onto the adjoining land. 
The court decided that the public had no such right. 
It was admitted that the prevailing impression had 
been in favor of the existence of such a right, and Mr. 
Justice Blackburn said in his judgment that there was 
no authority for it. Said his lordship: “Sir Hdward 
Duncombe’s Case (Cro. Car. 366) is the foundation on 
which the whole doctrine rests, and the only case 
at all like the present. In that case, there was 
a prescriptive highway, and, when it was out of 
repair, there existed a prescriptive right of user by the 
public of what is called the outlets of the highway, 
which I understand to mean certain definite portions 
of the land adjoining the highway — not at all that 
the public had a right *to go anywhere they liked. 





* * * AndI think it would be very reasonable 
to hold that, where a prescriptive highway runs across 
an open common, prima facie, unless something is 
shown to the contrary, when that highway becomes 
founderous, the public would have a right to deviate 
to that extent. But where there is no prescriptive 
right of this kind, I must say, though there are several 
dicta of great weight, there is no authority to show 
the existence of a common right on the part of the 
public to deviate to the lands on either side, whether 
those lands be subject to any prescriptive obligation 
or not; and where there are in the case distinct inti- 
mations of the non-existence of such a right to devi- 
ate, it would require extreme authority to satisfy me 
that any person dedicating to the public a footway 
of, say six feet broad, across his field would thereby 
give the public a right to deviate on either side into 
his field.” The lord chief justice said: “The owner 
has a legal right to turn the pathway into a condition 
which renders it impassable; he has assumed that 
right to himself contemporaneously with the dedica- 
tion of it to the public as a highway ; the public must, 
therefore, take it talem qualem the owner has dedi- 
cated it; if they use it at all, they must take it as 
they find it. If it becomes impassable, it does not 
follow that the ordinary rule of law as to highways 
which has been cited applies.” 


—— eo —— 


THE PARDONING POWER. 


The number and importance of the capital offenses 
recently submitted for executive interference in this 
country, and the influences which have been brought 
to bear, to secure a modification of punishment; have 
given rise to serious and continued reflection on the 
nature of the pardoning or commuting power, and the 
proper mode of exercising that power. Every execu- 
tive feels that this power is the most difficult and 
delicate prerogative intrusted to him; and grave 
doubts have been expressed of the propriety or expedi- 
ency of placing it in executive hands. By the con- 
stitution of the United States, it is provided that 
the president “ shall have power to grant reprieves and 
pardons for offenses against the United States, 
except in cases of impeachment.” By the constitu- 
tion of the State of New York itis provided that the 
“governor shall have the power to grant reprieves, 
commutations and pardons, after conviction, for all 
offenses except treason and cases of impeachment, 
upon such conditions, and with such restrictions and 
limitations, as he may think proper, subject to such 
regulation as may be provided by law, relative to the 
manner of applying for pardons.” The constitations 
of the other States contain similar provisions, except 
that, in one or more, the legislature is invested with 
the commuting or pardoning power. A reference tc 
these “constitutional provisions shows at once that 
this power is absolutely discretionary. It would 
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appear without further investigation, that the pardon- 
ing power is the most absolute of all functions. But 
these constitutional provisions have never been inter- 
preted to mean that the governor or president has 
the power to pardon or commute an offense, simply 
on the ground of personal feeling, or rather on emo- 
tional grounds. In England, this might be, and has 
been frequently done; and the same is true in all 
monarchies, absolute or limited. The exercise of the 
pardoning power, or the sovereign’s mercy, may be 
either from public or private motives, either as an act 
of political justice or to cure a defect in a judicial 
conviction, or as a personal favor. But for an execu- 
tive or legislative body to exercise the pardoning 
power from emotional causes, or as a personal favor, 
in this country, would be regarded as highly reprehen- 
sible, if not totally unwarranted. There is, notwith- 
standing this limitation, a vagueness and indefinite- 
ness connected with the power which occasion much 
uneasiness in the people, and much dissatisfaction in 
the official who is to discharge the pardoning func- 
tions. The submission of a case for executive 
clemency is immediately attended by the evidences 
of this popular uneasiness, and a corresponding doubt 
and trepidation on the part of the executive. The 
functions of the executive are to administer the law, 
to see that legislative enactments and the decrees 
of judicial tribunals are promptly and thoroughly 
executed. The executive represents, primarily, the 
efficient force of the State, and the vague discre- 
tionary power which yests in him is usually under- 
stood to refer to the mode in which the laws shall be 
administered, and to recommendations of new laws, 
and not to the absolute suspension of law and judi- 
cial decrees, or to the prevention and commutation 
of punishments for the violation of law. The par- 
doning or commuting power is then, in the hands of 
the executive, an anomaly, at best. It is a special, 
peculiar, undefined prerogative, which the sense of the 
people demanded should exist somewhere and which 
was deposited at last with the executive, by analogy 
to the usage in monarchical forms of government. 
But the people do not wish to forgive criminals, and 
therefore the executive, their representative, cannot 
forgive offenses, but must confine the exercise of the 
commuting*or pardoning power to cases where there 
is a clear defect in the trial, conviction or sentence 
of the convict, which defect there is no other mode 
of curing, or to cases where newly discovered evi- 
dence has changed materially the criminal status of 
the convict. This is the limit of the pardoning or 
commuting power expressed in general terms, with 
reference to the fact of its proper exercise. And 
where the defects in the trial, conviction or sentence 
of the convict, or the subsequent developments, show 
that he was really guilty of no crime, then there is a 
case for absolute pardon. If the defects and the subse- 
quent developments are such as to show that the con- 





vict was really guilty ofa less crime than that for which 
he was convicted, then it becomes the duty of the 
official or body, which exercises the power, to com- 
mute the sentence toa proper grade. This is the 
pardoning or commuting power defined in general 
terms, with reference to the kind and extent of its 
exercise. 

It will readily be seen that this power is a judicial 
function in this country, and that its being placed in 
executive or legislative quarters is an anomaly in our 
institutions. And there are various considerations of 
expediency which tend to show that the pardoning 
power should not rest in executive or legislative 
hands. On the application for a pardon or commuta- 
tion of sentence, the executive immediately trans- 
forms himself into a court of final appeal, and is com- 
pelled to listen to all sorts of appeals for mercy, to 
hear all sorts of considerations, and to examine into 
the facts of the case ab initio. The executive is made 
the objective point of divers, and numerous influences, 
from the coldest logic of lawyers to the warmest 
pleadings of the friends of the convict. To attend to 
all this takes too much time from other executive 
duties, and is too great a strain upor the mind of a 
single individual. The responsibility is too great to 
be intrusted to one man, both as regards the liability 
to err, and the consequences that may ensue from the 
vengeance of the convict’s friends, in case of an unfavor- 
able conclusion. On the other hand, if the decision 
is favorable to the convict, a large body of the citizens 
who believe in strict justice, and in the letter of the 
law, are incensed at the conduct of the executive. 
The concentration of consequential influences upon a 
single individual is, therefore, too great. 

Where the power to commute, pardon or reprieve 
is vested in the legislature, the opposite considera- 
tions weigh just as strongly against such an invest- 
ment of power. The responsibility is too much 
divided; the character of legislative bodies is such 
that they are apt to be influenced by appeals to the 
feelings, and are easily approached in a pecuniary way. 
Yo intrust this power to the legislature is as bad, if not 
worse, than to vest it in the executive. 

The judicial character of this power, and the respon- 
sibility attending it, point directly to a commission or 
court as the medium of its exercise. The establish- 
ment of a commission of pardons, reprieves and com- 
mutations, to consist of three or more members, and 
to which all applications of the character we are dis- 
cussing shall be referred, would be far better than any 
system now employed in this country. Or, it would 
not be unadvisable to vest the court of last resort with 
this prerogative as a separate discretionary jurisdic- 
tion. There would be no difficulty in either mode of 
effectuating this power; and many of the evils and 
inconveniences now accompanying its exercise would 
easily and necessarily be avoided. Besides the avoid- 
ance of defects and inconveniences in the present 
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mode of exercising this power, there would accrue 
certain positive advantages which make a change to a 
commission, or to an additional jurisdiction in courts 
of last resort, both beneficial and imperative. One 
great advantage to be secured by this proposed change 
would be the locating of a judicial function in a judi- 
cial body. Another great advantage would arise 
from the facility and thoroughness with which the 
proposed commission (or the court of last resort, act- 
ing in the proposed manner) could obtain all the 
information necessary to determine the case, and 
could arrive at an intelligent and well-founded con- 
clusion. In fact such a commission (or the high court 
acting in such a manner) would be exactly adapted 
to the work desired to be done, and would be the 
best possible medium of effectuating that rare and 
peculiar function which ought to reside somewhere, 
and ought to be exercised in some way, and which is 
called the pardoning or commuting power. The late 
Constitutional Commission made no recommendation 
and proposed no amendment of this kind to the New 
York Constitution; but the whole matter is yet to 
come before the legislature and the people for con- 
firmation, and alteration if necessary. And while we 
do not, as a rule, recommend legislative modification 
of the well-digested work of an able commission, yet 
we believe it is not too late, nor inopportune, to make 
the change proposed. 

It is due to all concerned, both in New York and 
throughout the country—to the executive in whom 
this delicate, difficult, and thankless task devolves, to 
the people who are desirous that all functions should 
be apptopriately distributed, and that great responsi- 
bilities should be properly placed, and to the criminals 
themselves, who can expect only “even and exact” 
justice — that a change should be made in the medium 
of effectuating this power. 


—_——~1po 


CURRENT TOPICS. 


As bank robberies are rather on the increase, we 
would again suggest that some arrangement is desir- 
able, under which the depositors of securities for safe- 
keeping shall be indemnified in any event. There 
ought to be very little difficulty in establishing a 
~ system whereby the depositor should pay a small per- 
centage on the value of the securities deposited in 
consideration for an undertaking on the part of the 
bank to indemnify the owner for any loss however 
caused. Such an arrangement would be mutually 
beneficial to both depositors and bankers, as the 
former would be freed from risks, while the latter 
would accumulate a fund that would sufficiently 
compensate them for any occasional loss. The recent 
bank robberies at Waterford, Louisville and elsewhere, 
brings this matter home to the business and bosom of 
every man who has valuables to preserve, and it ought 
not to be lost sight of until some satisfactory course 
of business has been settled upon. 





The supreme court of Illinois has just made a decis- 
ion of interest to the commercial world, although 
there is nothing particularly novel in it. The plain- 
tiff had given to his book-keeper a power of attorney 
to draw checks on the defendant, a bank, for the 
period of fifteen days. During the time he drew 
several checks, and after the expiration of the fifteen 
days he continued to occasionally draw checks, sign- 
ing the plaintiff’s name, with his own initials, to indi- 
cate an agency. The amount so drawn was over 
$4,500, $1,500 of which were used in paying plain- 
tiff’s debts, though without his knowledge. The 
bank book had been several times written up, and 
the paid checks returned, but, as these matters were 
attended to by the book-keeper, the plaintiff did not 
become aware that he had been drawing checks after 
the expiration of the power of attorney until some 
time after. The action was brought to recover a bal- 
ance due on deposit. The bank set up the defense of 
payment, and insisted that, after the bank book was 
written up the first time, and the checks returned to 
the plaintiff, they had the right to assume that the 
book-keeper had authority to draw the checks. But 
the court thought otherwise, and sustained a judg- 
ment for the amount so drawn by the book-keeper, 
less the amount applied by him to the debts of plain- 
tiff. The same question arose in Weisser v. Denison, 
10 N. Y. 68, and was decided in the same way. It 
was held that the writing up of the bank book and 
the return of the checks are for the protection of the 
depositor and not of the bank, and that, in such a 
case, no negligence can be predicated upon the fail- 
ure of the depositor to examine the book and the 
returned checks. 


Questions relating to the rights of persons visiting 
places of amusement are always interesting. In a 
recent case, in the quarter sessions of Philadelphia, 
an action was prosecuted for an assault and battery on 
the following facts: The prosecutor had purchased 
a ticket for a place of amusement, entered and 
taken his seat in that portion of the building for which 
the ticket had been sold. At the time there were 
few persons in the house, and the ushers were com- 
mencing to mark the seats as “taken.” The one 
selected by the prosecutor had not been so marked ; 
but immediately upon his taking it he was informed 
by the defendant that the said seat had been sold, 
and requested at the same time to occupy another. 
This the prosecutor refused to do; whereupon the 
defendant forcibly removed him. For doing so, the 
defendant was prosecuted and convicted of an assault 
and battery. The judge instructed the jury that, if 
the prosecutor selected a seat in that portion of the 
building called for by his ticket, and that there was 
nothing upon the seat to indicate that it was “ taken,” 
and no notice had in fact been given the prosecutor 
prior thereto that it had been sold to some one else, 
he had a right to occupy it, and the act of the de- 
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fendant, in ejecting him therefrom, was an assault and 
battery. But, on a motion for a new trial, the same 
judge concluded that he had charged too broadly, and 
that it was not so much a question of notice as a 
matter of bona fide sale; that, if the seat had been 
actually sold to a third party, the neglect of the man- 
ager to indicate it would not give the prosecutor a 
right to sit there. The defendant in this case was an 
officer of the museum, and not the purchaser of the 
seat; but the particular question, as to the right of 
one, other than the purchaser of the seat, to perform 
the ejectment, was not discussed. 


The Bar Association of Cleveland has before it for 
consideration a resolution to the effect that the re- 
cent developments regarding Judge Sherman, of the 
United States circuit court, evince such a want of 
integrity and such moral turpitude as to destroy all 
confidence in his judicial administration, and require 
that he should, at once, resign and relieve the federal 
court from the embarrassment consequent upon his 
occupancy of the judgeship. 


The proceedings in the legislature, during the week, 
have not been of peculiar interest to the legal pro- 
fession. A concurrent resolution was passed, providing 
for a joint committee of seven from the senate, and fif- 
teen from the assembly, to report a plan for the con- 
sideration of the amendments proposed to the consti- 
tution. Some of the members favor extending the 
session to such time as may be necessary to pass upon 
the work of the commission; others are in favor of 
holding an adjourned session, while others, and per- 
haps the majority (if the governor will concur), prefer 
an extra session, as in the latter case the members 
will be compensated, A very sensible suggestion has 
been made— though it is too much to hope for its 
adoption — that the amendments be recommended by 
this legislature, and the work of special examination 
be left for next winter. A petition was presented in 
the Assembly from Mr. Stephen English that is worthy 
of serious consideration. Mr. English is the editor of 
a New York insurance paper and being sued for an 
alleged libel on the president of the Mutual Life 
Insurance Company was arrested and the bail fixed 
at the sum of $40,000. It hardly seems credible that 
any judge would grant an order of arrest in such an 
action with the bail fixed at such an exorbitant figure, 
but so it was, and all efforts to reduce the bail have 
failed. We are strongly in favor of punishing slander 
and libel, but this case has the semblance of a high- 
handed outrage. A- good deal indignation was 
expressed in the assembly on the subjact, and the peti- 
tion was referred to the Committee on Grievances. 
The bill to permit the boards of supervisors to regu- 
late by contract the price for publishing the laws in 
the local paper was killed by striking out the enacting 
clause. The bill defining the degrees of murder was 
ordered toathird reading. The object of this bill is in 





harmony with the views expressed recently in the Law 
JouRNAL on the subject, but we doubtif the language 
of it is sufficiently explicit to steer clear of the decis- 
ions of the court of appeals. 


The United States supreme court has just made a 
decision as to the liability of express companies for 
damages occasioned by explosive goods in their pos- 
session. The action was brought against the Wells, 
Fargo & Co. express company, to recover for injuries 
to premises, resulting from an explosion of nitro- 
glycerine, in their possession for transportation. The 
decision below was in favor of the company, and was 
given in full in 3 Albany Law Journal, 244. This 
decision the supreme court has now affirmed. The 
court say, that if express carriers are chargeable with 
notice of the contents of packages carried by them, 
they must have the right to refuse to receive pack- 
ages unless their contents are known. It would be 
unreasonable to require them, in that case, to accept 
as conclusive in every instance, the information given 
by the owner. They must be at liberty, whenever in 
doubt, to exact the right of inspection of the contents 
as a condition of carriage. But the doctrine which 
would lead to such a course of business would cause 
great inconvenience, and seldom accomplish any 
good. Fortunately, the law is not so unreasonable, 
and does not enforce such a doctrine, and the conclu- 
sion is that the carrier is not chargeable with notice 
of the contents of packages, and should not be held 
liable for an act done without his fault. 

a ok os 


NOTES OF CASES. 


In a recent unreported case decided in the supreme 
court of Illinois, it was held, that the ordinary con- 
ditions at the head of telegraph dispatch blanks are 
of no effect in limiting the liability of the company, 
without the express consent of the sender, given for 
a valuable consideration. It was also held, that even 
where conditions as to repeating, etc., exist, the 
burden of proof is in the company to show a valid 
contract freely entered into by the sender. This 
decision is not sustained by the authorities, and 
is a departure from the law of telegraphs thus far 
announced. 


In MacAndrews v. Telegraph Co., 17 C. B. 3, 
decided in 1855, it was declared that companies may 
protect, themselves from liability for mistakes in 
unrepeated messages. This doctrine was affirmed in 
this country in Wann v. Tel. Co., 37 Mo. 472, and in 
other cases. In Camp v. Tel. Co., 1 Metc. (Ky.) 164, 
where there were conditions for repeating, the court 
held that, as plaintiff did not have the message 
repeated, he must be regarded as having sent it at 
his own risk, and consequently the company was not 
liable for mistakes. In Hllis v. Tel. Co., 13 Allen, 
226, the supreme court of Massachusetts held, that 
a stipulation, as tu repeating messages, was reasonable, 
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and that it would limit the liability of the company. 
See, also, U. S. Tel. Co. v. Gildersleeve, 29 Md. 232 ; 
Tel: Co. v. Carew, 15 Mich. 525. In Sweetland v. Tel. 
Co.,1 Am. Rep. 285 (27 Iowa, 433), the doctrine 
nearest allied to that of the late Illinois case was 
announced, and it was held that, notwithstanding 
the’ conditions as to repeating, the company was 
responsible for mistakes happening by its own fault, 
but the burden of proof of negligence was on the 
plaintiff. The Illinois decision may be founded in 
public policy, but it is unsustained by the adjudica- 
tions. See ante, vol. vi, p. 133, where the liability of 
telegraph companies was fully discussed. 


In Morris v. Faurot et al., 21 Ohio St. 155 (to appear 
in 8 Am. Rep.), an action on a promissory note brought 
by the indorsee against the indorsers, the defense was 
that plaintiff, for C and E, the makers of the note, 
paid the amount of it to defendants, holders, and that 
after such payment, and after the note had been de- 
livered to plaintiff for C and E, defendants, at plain- 
tiff’s request, indorsed it, with the express under- 
standing that the indorsement was to be used by 
plaintiff only as evidence to C and E, that he had 
paid the note. Held, that parol proof of this defense 
was admissible. This is clearly in accordance with 
the decision made by the supreme court of Pennsyl- 
vania, at about the same date, that the contract of 
indorsement is not within the rule which excludes 
proof to alter or vary the terms of an express agree- 
ment. Ross v. Expy, 5 Am. Rep. 394 (66 Penn. St. 

* 481). It was there held that where A and B, the in- 
dorsers of a promissory note, agreed verbally, at the 
time of the indorsement, that they would be jointly 
liable in case the maker failed to pay, the agreement 
was provable and enforcible. See further as to parol 
evidence in its relation to promissory notes the late 
cases of Collins v. Gilson, 29 Iowa, 61, and Haile v. 
Pierce, 32 Md. 327. The law relative to this subject 
has been in much confusion, some of the States adopt- 
ing the rule of exclusion, others the rule of admission. 
The later decisions seem to favor quite uniformly the 
admission of parol evidence to prove the nature and 
circumstances of indorsement. See Redfield & Bige- 
low Lead. Cas. on Bills and Notes, p. 527, note. 


—_———_—__ 


H was many years ago arguing a case to the jury 
for the defendant before C. J. K. It had been some 
days on trial and the C. J. had generally ruled against 
H’s client, and was a little uneasy under his long con- 
finement. He had been, for some time, leaning back 
and balancing himself in his chair, standing upon the 
two back legs. At last he lost his balance and fell over 
and created quitean alarm in the court-room. As the 
C. J. righted himself, H turned from the jury to the 
court and said: ‘“‘ Your honor will pardon me for saying 
that I have been alarmed, some time, at your leaning 
in the wrong direction. MayI remind your honor that 
you will find safety in observing the maxim “‘ In medis 
tutissimus.”’ , 





OBITER DICTA. 


Who says that trial by jury is a failure? A Pitts- 
burg jury is credited with sending in a communica- 
tion addressed to ** the onorable jug.” 

A western court refused, lately, to protect the trade- 
mark of a certain cosmetic, on the ground that it is “a 
dangerous and poisonous compound.” 

A justice of the peace once swore in a public officer 
‘partially and impartially to discharge the duties of 
your Office.” 


One of Uncle Sam’s pension agents did a good natured 
thing the other day. He made out an affidavit, in 
which he set forth that “the said widow having con- 
scientious scruples about swearing, I make oath, myself, 
to the facts required to be furnished by her.’’ We dare 
say that the conscientious relict was not bad-looking. 

Human nature cannot help waxing liberal where the 
expense of getting married is concerned. Some men 
rush into all sorts of extravagances. A Massachusetts 
bridegroom is receiving complimentary notices from 
the press for the handsome style in which he treated 
the minister. 

“How much am I to pay for tying this knot?” he in- 
quired, in a tone that betrayed no disposition to shirk 
any lawful responsibility. 

“Oh, I don’t know. The law allows us a dollar and 
twenty-five cents.” 

“Tt does. Well, here is seventy-five more; that 
makes two dollars foryou. I feel jes like giving alittle 
somethin’ extra.” 





wn 
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THE LAW COMMENCEMENT AT ANN ARBOR. 


The fourteenth commencement of the law depart- 
ment of the university of Michigan took place on the 
26th ult. The following is the substantial part of the 
address of Prof. C. A. Kent to the graduates: 

Professor Kent after alluding to the high hopes 
which are usually held out to law graduates, of attain- 
ing lofty rank in their profession, continued as follows: 

‘* But though it is important that you look forward to 
your future careers anticipating much of success, yet 
because such anticipations are so natural to those in 
your situation, that they are not likely to fail, even 
though not now specially encouraged, and because the 
considerations which kindle such hopes in those just 
entering upon our profession have been so often pre- 
sented on occasions like this, I have chosen for discus- 
sion to-day a subject which, if not fitted to awaken 
your enthusiasm, may yet be useful. I shall speak of 
some of the causes which are producing a decline in 
the influence and public esteem which the legal pro- 
fession in this country has enjoyed. Perhaps it is just 
to speak of this decline as already largely accom- 
plished. Compare the moulding power exerted upon 
the Federal government during the early period of its 
existence by the great lawyers of that day, or the 
influence upon legislation possessed by Webster and 
Calhoun and Clay, when they were the great lights of 
the American senate, with the power which the leaders 
of the bar now exert over governmental affairs, State 
or national, and the difference is palpable and great. 
That clear headed observer of American institutions, 
De Tocqueville, writing forty years ago, says, that 
lawyers constitute the aristocracy of America. I 
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know not in what part of the country such a state- 
ment can to-day be deemed even approximately true. 
You will have to make your homes in very small 
places, if you are to find that the mere fact that you 
are lawyers is sufficient to give you a high social 
position. 

The causes which have produced these changes, and 
which are still working with undiminished force, may 
notall be plain, but the principle stands out with such 
distinctness as not to be mistaken. Some of them affect 
all of the professions alike, others operate only upon 
the legal class. 

1. This is an age and acountry from which has largely 
passed away the spirit which produced the reverence 
once felt for the professions. Most people once looked 
up to the minister, the doctor, the lawyer with a respect 
derived not merely from the qualities of the individual 
man, but largely attached to the calling itself. Pro- 
fessional men were the leaders of society, not merely 
in matters connected with their respective employ- 
ments, but in all questions affecting the highest public 
interests. Admission into one of the professions was 
regarded as strong evidence that a man possessed both 
superior abilities and superior training, such as entitled 
him to an influential position. A professional man 
reasonably expected a considerable degree of public 
confidence and esteem on account of his occupation. 
It is evident that the state of society which justified 
such expectations has now passed away. There has 
come over the people a spirit which has destroyed 
almost all reverence for names and employments. 
Neither ministers nor doctors nor lawyers find their 
occupations alone sufficient to insure them much public 
influence or high social position. If we judge from the 
newspapers, those organs of public opinion, we shall 
find the professions as often the butt of ridicule as ob- 
jects of praise. It is still true, and likely to remain 
true, that most men, when they get entangled in the 
meshes of the law, or wish to invoke its aid, send for a 
lawyer; when they are sick they call a physician; when 
death approaches they seek consolation in the teachings 
of some branch of the clergy. However much men, 
when free from all trouble, may ridicule and distrust 
this profession or that, when the day of trial comes and 
they feel themselves in the grasp of forces which 
imperil that which they hold most dear, out of a deep 
sense of their own helplessness they forget their ridi- 
cule and doubt, and stretch out appealing hands to the 
members of that class whose business it is to afford 
whatever aid seems possible. ‘ 

But the certainty that each of the professions is 
founded on a permanent want of human nature, and 
cannot be out worn, has not prevented, and is not likely 
to prevent, that decline in reverence for the professions 
which I have mentioned. Whether the present spirit 
of the times, skeptical and irreverent toward much 
that was once highly honored, is on the whole beneficial 
to society or not, may be a difficult question. But it 
seems evident that it is caused by forces too profound 
to be successively resisted. We must accept it as a 
characteristic of our age and adapt ourselves to it. 
You, who go forth to-day to tender your services to 
the community as lawyers, must not expect that your 
calling will of itself procure you much respect. Dis- 
miss from your minds all conceit that the name of a 
lawyer will entitle you to any considerable position in 
community. The exhibition of sucha feeling will be 
likely to render you objects of ridicule rather than of 
respect. If the profession is ever to give you honor, it 





must be after you have in some fair degree mastered it. 
The reputation of having a thorough knowledge of the 
law will give you a considerable position in public 
estimation, the name of a lawyer very little. 

2. Another cause for the decrease of the influence of 
professional men is found in the large and ever increas- 
ing numbers of other classes who have received such 
thorough educational training as fits them to become 
leaders. There was a time in this country, not very far 
distant, when the gaining of a collegiate education, by 
persons not intending to teach or pursue some profes- 
sion, was thought a waste of time. Fortunately this 
opinion is rapidly passing away, and more and more in 
almost every department men are found with minds 
trained not merely to decide wisely the questions which 
pertain to their own occupations, but to grapple with 
the great subjects on which human society is ever seek- 
ing guidance. If questions of tariff or currency, of 
labor or poverty, or of crime, occupy the public mind» 
they are discussed not as formerly, almost exclusively 
by members of the professions, but men in every walk 
of life find the ear of the public open to receive their 
views. The ablest discussions of such questions are 
often, if not generally, the work of men not engaged 
in any profession. 

The newspapers constitute a channel of communica- 
tion with the public open to every one who has any 
thing to say upon a matter of public interest. More 
and more they are getting to be conducted by men of 
education and ability, trained to write intelligently 
and with rapidity upon every question which agitates 
the public. Toa considerable extent they are becom- 
ing the guides, as well as the exponents, of public 
opinion. The consequence of these facts is, that the 
prominence once possessed by professional men, and 
especially by members of the bar, in the discussion of 
great public questions, is fast diminishing. They are 
no longer looked up to for public guidance as once they 
were. Though the importance of the profession is thus 
diminished, the result is beneficial to the public. 

3. A great cause for the decrease of the professions 
in position and influence in this country is found in the 
great increase of rich men, and especially in the uni- 
versal striving after wealth and its display, which is to 
be seen on every hand. The love of money, love of 
its power, and love of the luxury and display it enables 
its proprietor to afford, is one of the strongest und 
most universal of human passions. A combination of 
circumstances has rendered the accumulation of great 
fortunes in this country, during the past twelve years, 
exceedingly common. The enormous disbursements 
made by the government during the war, though scat- 
tered among every class, have passed for the most part, 
by natural laws, into that class who have the art of 
accumulation. The rapid development of the mate- 
rial resources of the country, through the great in- 
crease of population from abroad, has made suddenly 
wealthy very many of the owners of real estate in the 
large cities, and of those who were fortunate enough 
to hold pine lands and mineral lands, purchased at 
government price. There has been also an enormous 
increase in the business and the profits of our whole- 
sale merchants. The natural result of these causes 
has been a great stimulus to the pursuit of wealth. 
Almost every one seems to be seeking it, as though it 
were the chief end of life, and each man’s standing in 
the community is measured largely by his success in 
getting the prize sought. The effect upon the profes- 
sions, and especially upon that of the law, is disastrous. 
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Lawyers of the highest ability, learning and experi- 
ence, find themselves outstripped in the race for money 
by men possessing neither learning, nor ability, nor 
cultivation, nor even that good business judgment 
which, in ordinary times, is the basis of accumulation, 
but who are made rich by the accident of owning 
property, which increases in value tenfold from causes 
over which they have no control. With wealth, soon 
comes social respectability, and men of cultivation 
and learning and ability may find themselves treated 
as the inferiors of those who have nothing but this 
accidental wealth to recommend them. 

The tendency of these influences is to draw lawyers 
from the pursuit of their profession into speculations, 
which unfit them for that study and development of 
legal principles which constitute the highest glory and 
successfulness of the profession, or at least to lead 
them to practice law simply as a means of making 
money as fast as possible. Either result is very in- 
jurious. They cannot do justice to the law whose 
chief thought is about the result of their speculations. 
Nor will men make the law honorabie, whose only 
object in its practice is to use it as a means of making 
the most money possible. As a means of wealth the 
pursuit of law must always be inferior to many other 
occupations, requiring less education and ability, and 
if the honor paid to it is to be measured solely by the 
money standard it must assume an inferior rank and 
gradually be turned over to inferior men. 

a * * * * * * 

4. The influence of the legal profession in political 
life is largely diminishing through the influence of 
wealthy men. The race of eminent lawyers who once 
exercised a controlling influence in the State and 
national councils seems fast passing away. Their 
places are filling with rich men. That men who have 
acquired wealth should, when competent, seek politi- 
cal honors is honorable to them and may be very useful 
to the State. But the ability to acquire riches is far 
from proving a fitness for high office. And when men 
of wealth seek to obtain public offices for which they 
are unfitted, either from lack of ability, education or 
moral character, the danger to the public is very 
great. In pursuing the objects sought they must 
depend upon that of which they have an abundance, 
viz.: Their money. Evenif they confine themselves 
to what politicians consider legitimate election ex- 
penses, they will use it so freely as to make it impos- 
sible for poor men, however deserving, to compete 
with them. And what a terrible tendency to social 
demoralization lies in that usage which, in our great 
cities, seems so established as to be practiced openly 
and without shame, by which, on election days and 
sometimes long prior, rich candidates cause all the 
liquor saloons to open their doors of death freely and 
invite all who will to come and drink of the waters of 
damnation without money and without price. Aud 
when a rich man is seeking office, relying upon his 
wealth alone for success, and gives large contributions 
to churches or charitable institutions, in order to con- 
ciliate the electors interested in them, and receives 
their votes in consequence, wherein do the motives of 
either party, or the results to the public differ from 
cases where the electors are directly bribed? 

And since there are in every community many cor- 
rupt men who are willing to sell their votes, and since 
bribery is an offense which may be committed in secret, 
and is so dishonorable that neither party is likely to 
tell of it, the temptation which a rich, unprincipled can- 





didate, eager for office, has to use it freely, is often very 
great. The recent public history of the times gives 
fearful confirmation of the dangers from this source. 
And there is doubtless many a story of the successful 
career of a rich politician, now private, which, if ever 
made public, will startle the community as have the 
recent disgraceful developments in the Kansas legisla- 
ture. Rich legislators of high character have one 
recommendation in consequence of their riches. They 
are less exposed than poor men to be bought by the 
immense moneyed interest which are perpetually 
struggling to control our legislative bodies. But they 
naturally indulge in a style of living which is apt to 
awaken the envy of their poorer brethren and render 
them more exposed to temptation. 

Nor are commercial men of great ability and experi- 
ence and character fitted to become the best legislators. 
A few of them constitute a valuable element in a 
legislative body, but when they exercise the controlling 
influence there is danger. They have not such experi- 
ence in legal language as to enable them to accurately 
scrutinize the laws which they make. They are gen- 
erally not familiar with the laws which they repeal. 

One marked evil of our times is the great amount 
of unwise and unjust legislation. The pressure of 
immense private interests pushes through measures 
contrary to the most accepted maxims of government, 
and is subversive of the public good. Philanthropists 
are abroad in the land who believe that almost all 
human ills can be remedied by an extension of the 
suffrage, or by the passage of this or that scheme of 
doing away with vice or reforming criminals, and they 
are perpetually memorializing legislative bodies to 
carry out their views. Everybody who has some pet 
scheme to accomplish,whether philanthropic or money- 
making, rushes to the legislature and invokes its aid. 
Laws are changed so often that even the legal profes- 
sion cannot keep track of them. Of the making of 
many laws there is no end. Now, where is the power 
to be found which shall withstand all these tendencies, 
and keep our legislatures under proper restraints! 
Constitutional restrictions speak in vain to legislators, 
whose previous studies do not enable them to under- 
stand their history and méaning. And the enforcing 
of such restrictions by the judiciary affords but a 
partial remedy. The only relief at all adequate must 
be found in bringing back to our legislative assemblies, , 
national and State, lawyers of such ability, expe- 
rience and high character that they will be able to 
exercise a control'ing influence. No class of men, 
save those thoroughly familiar with the fundamental 
principles of our law, and familiar also with the prac- 
tical workings of existing laws, can be safely trusted 
to make changes, when they will be reforms, or to 
see through and withstand the schemes of those who 
would harness the forces of the State to their own 
private carriages, or of thuse who would embalm the 
benevolent chimeras of earnest, well-meaning, but 
inexperienced men and women in statutes, expecting 
thereby to convert the world, If ever some future 
historian shall portray the sad story of the overthrow 
of constitutional liberty in this country, he will find 
one of the greatest steps of the downward progress in 
the gradual passing of our legislative bodies out of 
the controlling influence once exercised by the legal 
profession. 

5. A considerable cause of the decreasing influence 
of the legal profession is found in the increasing laxity 
of the requirements necessary for admission. There 
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was a time, in the early history of the country, when a 
thorough preliminary education and a study and prac- 
tice of the principles of the law; under competent 
direction, and continued through several years, were 
deemed essential to admission to the bar. Now, in 
this State and in many States, nothing is required 
save an examination upon a few legal topics, which is 
never severe and often merely formal. Men in abund- 
ance are admitted, whose knowledge of the rudiments 
of an English education are very defective. 

One cause of this change has been the prevalence of 
an inadequate appreciation of the importance of a 
thorough preliminary education as a means of fitting 
one for the discharge of the duties of the profession. 
The general belief that good common sense and a good 
common-school education, are sufficient to fit its pos- 
sessor to discharge creditably the duties, of almost 
any position of life, has been, and is to-day, a serious 
evil in this country. Men are sent to congress, or 
appuinted to important positions by the president, 
with absolutely no special training or qualifications to 
fit them for their places. The consequences appear in 
the crude opinions so often expressed by our legislators 
and government officers upon matters; regarded us 
settled among all who are thoroughly familiar with 
their history. One of the great lessons which the 
people of this country need to learn is, that law and 
government are complicated matters, that a knowledge 
of the experience of the past is of some value to those 
who undertake to administer them; that candidates 
for important offices should be required to show such 
capacity and previous training as will fairly fit them to 
discharge the duties of the offices they seek to fill. 

* * * * * * * * 

6. Some theories of the duties of an advocate, which, 
if not openly defended, are yet sometimes followed in 
practice by lawyers of eminence, are doing much to 
bring the whole profession under just condemnation. 
The true theory of the duty of an advocate, viz. : That 
he is bound, as are the judge and jury, to give a client, 
however unworthy may be his case, the benefit of every 
legal right, is one hard for the general public to appre- 
ciate. But when this theory is construed to mean that 
a lawyer may do every thing for his client that can be 
done without involving himself in legal penalties; 
when he is excused for availing himself of the services 
of those whom he knows to be violating the law in the 
aid they afford; when he is allowed to use every inge- 
nuity to shut out from the jury every man fit to bea 
juryman, and to obtain a jury capable of being influ- 
enced by the lowest motives; when he is thought 
excusable for winking at, if not encouraging perjury 
in his own witnesses; when he is allowed to seek to 
break down the testimony of the most truthful wit- 
nesses on the other side by brow-beating, by cunning 
tricks, or by unfounded insinuations; when all these 
things are done in defense of the worst causes and the 
most notorious criminals, then indeed the indignation 
and contempt of all honest men ought to be excited. 
Men who do such things, under whatever name of duty 
to clients, are the enemies of society. However able 
and brilliant they may be, they ought to receive public 
reprobation. Especially they ought to be openly con- 
demned by all honest lawyers. Otherwise, the whole 
bar is judged by their standards and condemned by the 
moral sense of the community. Thecauses which lead 
lawyers to extravagant theories of duties to clients in 
conflict with the public interest and with justice are 
very strong. The reputation of an advocate is made 





by his success. The means of success are scrutinized 
by but few. Clients who have cases which can be car- 
ried only by unworthy acts are willing to pay for suc- 
cess liberally. Murderers will not higgle about the fees 
of alawyer whose skill enables them to defy justice. 
These influences can be successively resisted only by 
the development and maintenance of a healthy, moral 
sentiment in the profession, which shall bring disgrace 
upon every one who defiles himself with practices un- 
worthy of his profession. 

7. The reputation and influence of the bar suffer in 
many places through lack of public confidence in the 
courts. The courts are the instruments through which 
the services of the profession become useful to the 
public. Every thing which diminishes the confidence 
in them diminishes the influence of the bar. There 
seems little doubt that in our large cities, if not else- 
where, the character of our juries is growing worse. 
The evil has grown so considerable that many persons 
have lost confidence in jury trials. The newspapers 
often contain severe comments upon the conduct of 
juries in cases attracting public attention. These 
criticisms may be exceedingly unjust, the verdicts of 
men who condemn with but a partial knowledge of 
the evidence, but at least they indicate a growing 
distrust of jury trials. Nor do the judges of our 
courts escape severe criticism. That many of them 
are men of great ability and high character will be 
conceded. But there is danger that in many parts of 
the country they are degenerating. The inadequate 
salaries provided in this and other States, as com- 
pared with the incomes of lawyers in practice, tend 
strongly to prevent judicial position from being, as it 
ought, the ambition of the best men of the profession. 
And judges who feel that their labors are puvorly paid 
and appreciated by the public are not apt to put their 
best work into those labors. In some parts of the 
country the gravest accusations have been brought, 
with apparent truth, against those holding high judi- 
cial positions. Judges have been charged with admin- 
istering justice according to their personal relations 
with suitors or their attorneys. Some of the judges 
of the city of New York are believed to have sold 
their decisions for money. Nor have charges of judi- 
cial corruption been confined to that city. That ideal 
notion of the judge as a man lifted by his position 
above human passions, fearing no power on earth, 
seeking, with untiring industry, the exact facts and 
law of every case before him, determined to do justice 
though the heavens fall, seems fading out of human 
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UNITED STATES SUPREME COURT ABSTRACT. 


CONSTITUTIONAL LAW. 


1. An act of the legislature of Pennsylvania, passed 
August 25, 1864, provided that, in addition to the tax 
then imposed, thereafter, every railroad, steamboat, 
etc., company doing business within the common- 
wealth shall make quarterly returns of the number of 
tons of freight carried during the three months pre- 
vious, and shall pay to the State treasurer on each ton 
of freight so carried a tax of two, three or five cents 
according to the class of freight. The act further 
provided that where the freight is carried over 
different but continuous lines, the tax shall be paid by 
such one of said companies as the State treasurer 
may select. Also that companies, whose lines extend 
into other States, shall make return of and pay for the 
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freight carried over that portion of their lines within 
the State as if the whole of their respective lines were 
within this State. 

Held (reversing the decision of the supreme court 
of Pennsylvania, 62 Penn. St. 286; 1 Am. R. 399), that 
the said act was unconstitutional, so far as it applies to 
articles carried through the State, or articles taken up 
in the State and carried out of it, or articles taken up 
without the State and brought into it. Philadelphia 
& Reading R. R. Co. v. Pennsylwania. Opinion by 
Strong, J. Swayne and Davis, JJ., dissent. 

2. By an act of the legislature of Pennsylvania, 
passed on the 23d day of February, 1866, entitled ‘‘An 
act to amend the revenue laws of the commonwealth,” 
a tax was imposed upon the gross receipts of certain 
companies. The second section is a3 follows: “In ad- 
dition to the taxes now provided by law, every railroad, 
canal and transportation company incorporated under 
the laws of this commonwealth, and not liable to the 
tax upon income under existing laws, shall pay to the 
commonwealth a tax of three-fourths of one per centum 
upon the gross receipts of said company. The said tax 
shall be paid semi-annually upon the first days of July 
and January, commencing on the first day of July, 
1866; and, for the purpose of ascertaining the amount 
of the same, it shall be the duty of the treasurer, or 
other proper officer of said company, to transmit to 
the auditor-general a statement, under oath or affirma- 
tion, of the amount of gross receipts of the said com- 
pany during the preceding six months; and if such 
company shall refuse or fail, for a period of thirty days 
after such tax becomes due, to make said return or to 
pay the same, the amount thereof, with an addition of 
ten per centum thereto, shall be collected for the use 
of the commonwealth, as other taxes are recoverable 
by law from said companies.”’ 

Held, that said act is not in conflict with the third 
clause of the eighth section, article first of the consti- 
tution of the United States, which confers upon con- 
gress power to regulate commerce among the several 
States; nor is it in conflict with the second clause of 
the tenth section of the same article, which prohibits 
the States, without the consent of congress, from lay- 
ing any imposts or duties on imposts or exports, etc. 
Philadelphia & Reading R. R. Co. v. Pennsylvania. 
Opinion by Strong, J. Miller, Field and Hunt, JJ., 
dissenting. 


CONSTITUTIONAL LAW — ADMINISTRATORS. 


1. A statute authorizing judgment against the sureties 
of an appeal bond, as well as against the appellants, in 
case of affirmance, is not unconstitutional. A terri- 
torial legislature, having, by its organic act, power over 
all rightful subjects of | -gislation, is competent to pass 
such anact. Beall v. New Mexico. Opinion by Brad- 
ley, J. 

2. An administrator de bonis non cannot sue the 
former administrator or his representatives for a de- 
vastavit, or for delinquencies in office; nor can he 
maintain an action on the former administrator's bond 
for such cause. The former administrator, or his rep- 
resentatives, are liable directly to creditors and next 
of kin. The administrator de bonis non has to do only 
with the goods of the intestate unadministered. If 
any such remain in the hands of the discharged admin- 
istrator or his representatives, in specie, he may sue 
for them either directly or on the bond. Ib. 

8. Regularly a decree of the probate court against 
the administrator for an amount due, and an order for 





leave to prosecute his bond, are prerequisites to the 
maintenance of a suit thereon. Ib. 


EXEMPTION FROM TAXATION — RAILROAD COMPANY. 


1. A State legislature, unrestricted by constitutional 
prohibition, has power to exempt certain property from 
taxation. Where a railroad company, by its charter, 
was granted such an exemption for a limited period, 
and was afterward merged in another railroad com- 
pany, which became invested with all its property, 
rights and privileges, the exemption and its limitation 
accompanied the property, and a perpetual exemption 
from taxation in the chater of the latter company 
would not be extended to the property so acquired, 
without express words or necessary intendment to that 
effect. Tomlinson v. Branch. Opinion by Bradley, J. 

2. Where two railroad companies are consolidated, 
the presumption is that each of the two united lines 
of road will be respectively held with the privileges 
and burdens originally attaching thereto, unless the 
contrary is expressed. Ib. 


INTERNAL REVENUE TAX. 


Tron castings, cast for thimble-skeins and pipe-boxes, 
between the first day of September, 1866, and the first 
day of March, 1867, were not exempt from an internal 
revenue tax by the act of July 13, 1866. Cheney v.Van 
Arsdale. Opinion by Strong, J. 


JURISDICTION. 


When a decision holding a contract void is made by 
the highest court of a State, upon the general princi- 
ples by which courts determine that a transaction is 
good or bad, on principles of public policy, the decision 
is one this court is not authorized to review. Traver 
v. Keach. Opinion by Chase, C. J. 

TAXATION OF RAILROAD BONDS. 

1. The power of taxation of a State is limited to per- 
sons, property and business within her jurisdiction. 
All taxation must relate to one of these subjects. 
Bonds issued by a railroad company are property in 
the hands of the holders, and when held by non-resi- 
dents of the State in which the company was incorpo- 
rated, they are property beyond the jurisdiction of 
that State. A law of Pennsylvania, passed on the Ist 
of May, 1868, which requires the treasurer of a com- 
pany incorporated and doing business in that State to 
retain five per cent of the interest due on bonds of the 
company, made and payable out of the State to non- 
residents of the State, citizens of other States, and 
held by them, is not, therefore, a legitimate exercise 
of the taxing power of the State. It is a law which 
interferes between the company and the bondholder, 
and, under the pretense of levying a tax, impairs the 
obligation of the contract between the parties. Cleve- 
land, Painesville & Ashtabula R. R. Co. v. Pennsylvania. 
Opinion by Field, J. 

2. The exemption from taxation by the State of Penn- 
sylvania of bonds thus issued to and held by non-resi- 
dents of that State, citizens of other States, is not 
affected by the fact that the bonds are secured by a 
mortgage, executed simultaneously with them, upon 
property situated in that State. A mortgage there, 
though in the form of a conveyance, is a mere security 
for a debt, and transfers no estate in the mortgaged 
premises. It simply creates a lien upon them, and 
only comfers upon the holder, or the party for whose 
benefit the mortgage is given, a right to proceed 
against the property mortgaged, upon a given contin- 
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gency, to enforce the payment of his demand. This 
right has no locality, independent of the party in 
whom it resides. Ib. 

3. The tax laws of a State can have no extra territo- 
rial operation, nor can any law of a State, inconsistent 
with the terms of a contract made with or payable to 
parties out of the State, have any effect upon the con- 
tract while it is in the hands of such parties or other 
non-residents of the State. Ib. 


TAX ON DISTILLED SPIRITS. 

The proper construction to be put upon the twen- 
tieth section of the act of July 20, 1868, imposing taxes 
on distilled spirits is, that in no case shall the distiller 
be assessed for a less amount of spirits than eighty per 
cent of the producing capacity of his distillery, and, if 
the spirits actually produced by him exceed this eighty 
per cent, he shall also be assessed upon the excess. 
Such law is constitutional. United States v. Singer. 
Opinion by Field, J. 


= =~ 6pe ———— 
GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT. 
ASSAULT AND BATTERY. 

1. Reserved seats at fair: evidence. — In 1870, plaintiff 
purchased a season ticket to the Jefferson county 
agricultural fair. He went to the fair with his family 
and took a seat on a raised platform that had been 
erected by the society, and for seats on which said 
society had been accustomed to charge a certain fee. 
Plaintiff and his family entered on said platform 
without pay, and there were some two or three hun- 
dred persons on the platform at the time he took his 
seat, and there was no one at the gate to ask for pay. 
After he had been sitting there some time he was 
ordered off, nothing was said, as he claims, about his 
paying; refusing to go, he was turned off the plat- 
form and also off the grounds by defendant, who was 
the superintendent of the society. Defendant claims 
that, after plaintiff was seated, an officer demanded pay 
of plaintiff, and on his refusing to pay he was arrested. 
No unusual violence was used toward plaintiff. This 
action is brought for assault and battery. There was 
a verdict for plaintiff. 

Held, that the society had a perfect right to charge 
an extra fee for seats on the raised platform, and to 
exclude by force all persons attempting to occupy 
them without pay. That before the person occupying 
such seats, who had the right to enter the fair grounds, 
could be excluded, it must be shown that the fee for 
the seats had been demanded, or that the occupant 
knew of the requirement and refused to pay. That 
there being no proof that plaintiff knew of this require- 
ment, his removal was unjustifiable. That even were 
the removal from the seats justifiable, there being no 
evidence that plaintiff was unruly or noisy after he 
left the seats, his removal from the ground was wrong. 
Judgment reversed. McGoverney v. Staples. Opinion 
by Mullin, P. J. 

2. Defendant on the trial offered to prove that the 
society had established a charge of fifteen cents for the 
use of the seats and directed defendant to collect it. 

Held, that the evidence, although not competent to 
charge plaintiff with knowledge of the regulation or 
of the instructions to defendant, was important to 
defendant’s defense to show that, in demanding pay, as 
he claims he did, of the plaintiff for the use of the 
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seats, he was carrying into effect the instructions of 
the society. Had there been no authority to demand 
pay, it would be difficult for defendants to find any 
ground for removing plaintiff. Ib. 

8. The court charged that the payment by plaintiff, 
at the gate, was sufficient to entitle plaintiff to access 
to every part of the grounds including the seats. 

Held, that the charge was right, that if plaintiff did 
not know that pay was demanded for the seats, with- 
out any notice, he was rightfully there, and, until the 
society did its duty and made the demand for pay, he 
was rightfully there. Ib. 


ATTORNEY AND CLIENT. 


1. In an action by an attorney, for services rendered 
the defendant, after proving in general terms the pro- 
ceedings in a cause, and the time occupied in the per- 
formance of any part of the services, by which their 
value was enhanced, may show the value of the whole, 
or in detail, as he may elect. Garfield, respondent, v. 
Kerk, appellant. Opinion by Mullin, P J. 

2. The testimony of an attorney at law, who has heard 
the services of a party described by other witnesses, is 
admissible in respect to the value of such services. Ib. 

3. The value of the property involved in a litigation is 
a legitimate subject of proof, in an action by the attor- 
ney for his services against his client. Ib. 

4. Striking out illegal evidence cures the error in 
receiving it, unless it appears that the jury may have 
been influenced by it. Ib. 

5. The trial in this case being before a referee less care 
is required to guard him from the effect of illegal evi- 
dence. Ib. 

6. One of the charges of the plaintiff being for making 
a search, it was proper for him to prove that there was 
no person in the clerk’s office competent to make it, as 
an indication of the difficulty and value of the work. 
Ib. 

7. A witness, having testified that the equity case, 
defended by the plaintiff for the defendant, was a 
difficult as well as important one, and the defendant's 
success in it was largely owing to plaintiff’s skill and 
ability, should, on cross-examination, have been 
allowed to answer the following question: ‘If you 
should assume that he (K.) had a good defense to the 
action, which any lawyer of fair abilities and educa- 
tion could have prevailed in, you would then estimate 
his services much less, would you not?’’ The defend- 
ant’s theory was that the services were neither diffi- 
cult nor extraordinary, which we must assume he 
would endeavor to prove, and, unless he was permitted 
to prove their value under that state of facts, he would 
be deprived of a part of his defense. Ib. 

Held, for the same reason as above, the witness G. 
should have been allowed to answer on cross-examina- 
tion the question: ‘‘Suppose there was a perfect and 
clear defense to this (the K.) suit, and plaintiff, for the 
sake of peace, should bring about a settlement, what 
would his services be worth ?”’ 

8. For the error, in not receiving these two questions, 
the judgment must be reversed, and new trial ordered, 
and reference vacated. Ib. 

BOND. 

R, sold out his interest in a partnership and took from 
defendant a joint and several bond, conditioned for 
the payment of all debts, and indemnifying him (R.) 








_against all said partnership debts. Previous to this, R. 


had given defendant G. a note, and before this suit 
defendant N. bought the note. Plaintiffs are creditors 
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of the partnership and they took from R. an assignment 
of said bond, and on it bring this action to recover the 


‘amount of their claim. Defendant N. was secured on 


said bond by a chattel mortgage on G.’s property. 

Held, that the note given by R. was an equitable 
defense to the action on the bond, that plaintiff took 
the bond, subject to all equities existing in favor of the 
defendants, and can only recover back a sum such as 
may be due after deducting all sums allowable against 
the assignor. That defendants being jointly and sev- 
erally liable on the bond the amount due from R. on 
the note was a defense pro tanto in favor of defendant 
N. Plaintiffs should have treated the bond from de- 
fendants to R. as a promise to pay their debts and 
brought their action on that promise. Judgment 
affirmed. Merrell v. Greene. Opinion by Mullin, P. J. 

CERTIORARI. 

1. Motion to quash a writ of certiorari issued in behalf 
of the relator to review the pruceedings to bond the 
town of Ontario for railroad purposes. The writ of 
certiorari is directed to the railroad commissioners, 
the assessors of the said town for the year 1870, and to 
the clerk of the county of Wayne. Thegrounds relied 
upon to quash the writ are: 

First. That the commissioners did not exercise any 
judicial functions, and hence a certiorari cannot issue 
to bring up their proceedings. 

Second. That all the things required to be done, prior 
to issuing the bonds of the town, were done before the 
appointment of the commissioners, that the papers are 
filed in the county clerk’s office as required by law, and 
hence it is impossible for the commissioners to return 
such matters in obedience to said writ. 

Held, although the only matter the commissioners 
can return, viz.: Whether they had subscribed for 
stock in the railroad and issued bonds in payment 
therefor cannot effect the legality of the proceedings 
preceding their appointment; still it may be necessary 
for the court to be informed on that point to enable it 
to grant the proper relief in the premises. That the 
act of a ministerial officer cannot be reviewed on cer- 
tiorari unless it is connected with the judicial action 
of some other officer, nor then unless it is necessary to 
enable the court to grant the appropriate relief. The 
People ex rel. Ebenezer M. Davis v. Hezekiah Hill et al. 
Opinion by Mullin, P. J. 

2. The writ of certiorari may issue to an officer whose 
term of office has expired and to the representatives 
of one who has died who have the custody of the 
records made by such deceased officer. Ib. 

8. A writ, directed to all the officers or bodies whose 
action was necessary to complete the act which is com- 
plained of, is regular, only where the actions of the 
different officers or bodies do not form one entire 
official act is it necessary to issue writs to each body 
or officer separately. Ib. 

COMMON CARRIER. 

Defendant, as it was alleged, agreed with plaintiff to 
carry certain goods from Fulton to New York city by 
canal, by the ‘Old Oswego Line,’ under deck. The 
goods were forwarded by another line, and partly on 
and partly under the deck, and when received in New 
York were damaged. The jury found for the plaintiff. 

Held, that if the contract of defendant was to carry by 
the “ Old Oswego Line ”’ and under deck it was violated 
in both particulars. That if it was simply an agree- 
ment to forward by that line, and in the manner agreed 
on, then the action was for breach of duty as plaintiff's 





agent, defendant was equally liable for having shipped 
the goods in a manner prohibited by his principal, he 
was an insurer. Witts vy. Morrell. Opinion by Mullin, 


P.J. 
CREDITOR’S BILL. 


This was an action in the nature of a creditor’s bill. 
Defendants are husband and wife. In 1863 and 1864, 
defendant S. was indebted to various parties on judg- 
ments and other claims. He was in the “bounty 
business’ and made a large sum of money. He swears 
he gave his wife some time in 1864 $500, it may have 
been more or less, thinks about $500, and that with this 
money she built some houses on her land. Mrs. S. 
says that her husband gave her about $500. She never 
kept any account but that she thinks she has more 
than paid it back in paying fines for 8S. Mrs. S.’s bank 
account shows that she deposited in 1864 some $300, and 
to April 1865 some $5,000. These parties were in 
moderate circumstances. Plaintiff’s cause of action 
accrued in 1867. 

Held, that the defendants having kept no accounts, 
their evidence as to the payment back of the $500 in 
fines, etc., was loose and uncertain evidence on which 
the referee should find for defendants. That, although 
they may have been illiterate, etc., they must either 
show an account of the money so paid or prove it quite 
conclusively and expressly when other facts in the case 
look strongly against them. 

A conveyance, executed with the intent to defraud 
creditors, is not only void as to existing but as to sub- 
sequent creditors. Judgment reversed. Partridge v. 
Stokes. Opinion by Mullin, P. J. 


INSURANCE. 

1. One Mrs. C. was the owner of a mortgage interest in 
a certain building in the city of Rochester. Her hus- 
band as her agent applied to one McC., the agent of 
plaintiffs, for insurance on her mortgage interest. 
McC, issued two policies, for each plaintiff, for $3,500 
each. When McC. made his daily reports to the home 
offices, the plaintiffs each directed him to cancel the 
policies. This McC. neglected to do but applied to 
defendants agents for re-insurance. Defendant s agents 
as they claim, and as plaintiffs deny, refused to re-in- 
sure, but they did issue a new policy to Mrs. C. for the 
amount of the other two. Mrs. C. did not authorize 
McC. to get the insurance with defendants. She 
held the plaintiffs’ policies at that time. Shortly after 
this, the building was burned, and Mrs. C. then paid 
defendant’s agents the premiums for their insurance 
and they accepted it, as they claim, under protest and 
and as plaintiffs’ claim voluntarily. Excelsior Fire Ins. 
Co. v. Royal Ins. Co. 

2. The defendant’s policy was not delivered to Mrs. C. 
until after the fire; it was held by McC., Mrs. C. as- 
signed her interest in said policy to plaintiffs, and they 
brought this action to recover of defendants, first, on 
ground that defendant is a re-insurer, and second, 
as assignees of Mrs. C. There was a verdict for plain- 
tiffs in court below for fuil amount of the policies. Ib. 

Held, that defendants cannot be held to be re-insur- 
ers, their policy does not purport on its face to be a 
contract of re-insurance. It is made in Mrs. C.’s 
name. Thedefendant was not informed that a re-in- 
surance had been applied for. The application sent to 
the home office was for an ordinary policy. If defend- 
ant was chargeable with the knowledge of its agent not 
communicated to it, it cannot be void from the evi- 
dence that defendants agent understood that the policy 
issued was for a re-insurance. 
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3. That although defendants’ policy, had it been issued 
to take up those of plaintiffs, might be void, because 
plaintiffs’ policies were not canceled. Defendant waived 
such right, by receiving the premiums from Mrs. C. 
after the fire, and when its agents knew plaintiffs’ poli- 
cies were still in existence. That plaintiffs are entitled 
to recover as assignees of Mrs. C. That although McC. 
was not the agent of Mr. C., and had no authority 
from her to procure the insurance from defendant, she 
afterward ratified his acts, paid the premium and thus 
rendered the policy valid ab initio. That such ratifica- 
tion was sufficient, although made after the fire. That 
there being no request to submit the question, whether 
the premium was paid to defendants’ agents under 
protest tothe jury, the finding of the court is conclu- 
sive that it was not so paid. Thatif plaintiffs had pur- 
chased defendants’ policy of Mrs. C., unconnected with 
their liability upon their own policies, it would be 
doubtful whether such purchase would have been valid. 
But, in this case, the purchase was undoubtedly valid. 
Ib. 

4. Defendants’ policy contained a clause that, in case 
of otherinsurance on the same property, defendants 
should only be liable to pay its ratable proportion, 
according to the terms of its policy. 

Held, that under this clause defendants’ policy, the 
plaintiffs’ policies being in existence at the time of the 
fire, plaintiff could only recover, as assignees of Mrs. C., 
one half of defendants’ policy. ae 


PROMISSORY NOTE. 


Defendant and one P. were joint owners of a note 
of $2,000 payable to defendant’s order. Defendant 
was a resident of Ohio, and, with the consent of P., 
indorsed the note and left it with one M. for collec- 
tion. After this, an action was commenced against 
defendant in a justices’ court. An attachment issued 
and the defendant's interest in the note in question 
was seized and sold, plaintiff becoming the purchaser. 
Plaintiff afterward bought P’s interest in the said 
note, and, after the note became due, commenced this 
action against defendant as indorser to recover the 
full amount duethereon. The judgment in the attach- 
ment suit was reversed on appeal to the county court. 
On the trial in this court, P. swore that defendant 
authorized him, and he did sell defendant’s interest in 
said note to plaintiff when he sold his own. Defend- 
ant denied that he ever authorized such sale and 
demanded that the question be submitted to the jury, 
but the court refused to submit any question of fact to 
the jury and ordered judgment for plaintiff for full 
amount of the note. 

Held, that for the purposes of this case it must be 
conceded that the jury would have found that 
defendant did not authorize P. to sell his interest in 
the note, and if not, plaintiff only acquired P’s interest 
in the note, and, as P. could not maintain an action on 
the indorsement therefor, plaintiff could not. That 
even if P. was authorized to sell defendant’s interest in 
the note with his own to plaintiff. Plaintiff, in order 
to recover, must show that he was a bona fide holder, 
and that defendant was estopped from proving facts 
which would protect him from such liability. The 
fact that plaintiff attended the constable’s sale, which 
was before the sale from P., and bid in defendant’s 
joint interest, is conclusive that he knew defendant 
was a joint owner and he took subject to defendant's 
rights. 

Held, also, that if plaintiff relies for his recovery on 





his title to the note from the constable’s sale, he can- 
not recover, as he knew that defendant was but a 
joint owner and he purchased on that sale only his 
joint interest, and he must have known, as matter of 
law that, being a joint owner, defendant was not liable 
as indorser to any person cognizant of defendant’s 
relation to the note. New trial ordered. Edgar v. 
Horton. Opinion by Mullin, P. J. 


———_+-+—___ 
DIGEST OF RECENT AMERICAN DECISIONS.* 
CONSTITUTIONAL LAW. 


1. An act, providing that “debts due on open 
accounts and other demands not heretofore bearing 
interest by law, shall bear interest,” etc., is unconsti- 
tutional and void, so far as it related to debts con- 
tracted before the passage of the act. Goggans v. Tur- 
nipseed, 23. 

2. Where a State constitution provides for the elec- 
tion of sheriffs, fixes the term of office, etc., but does 
not define what powers, rights and duties shall attach 
or belong to the office, the legislature has no power to 
take from a sheriff a part of the duties and functions 
usually appertaining to the office, and transfer it to an 
officer appointed in a different manner, and holding 
the .office by a different tenure. State v. Brunst, 84, 
and note, 87. 

3. Where an office is created entirely by the act of 
the legislature, the legislature may, in the absence of 
any constitutional restriction upon its power in the 
special case, shorten the term or abolish the office 
altogether, as it may think the public interests require. 
State v. Douglas, 87, and note, 90. 

4. The constitution of the State provided that certain 
officers should be elected at such times and in such 
manner as the legislature should direct. The legisla- 
ture directed the times and manner of the election, and 
the defendant was elected thereunder. Subsequent to 
such election, an act was passed extending the term of 
the incumbent three years. 

Held, that such act was unconstitutional. People v. 
Bull, 302. 

5. By the constitution of Kansas, the jurisdiction 
of the supreme court was restricted to certain original 
proceedings, and ‘“‘such appellate jurisdiction as may 
be provided by law.”’ The legislature conferred upon 
the supreme court the power to hear appeals from a 
board of county clerks in the appraisal of the property 
of railroads for purposes of taxation. 

Held, that the valuation uf property for purposes of 
taxation is an incident tothe taxing power, and, there- 
fore, not such a “‘ judicial power’’ as can be conferred 
upon the supreme court in the form of appellate juris- 
diction. Auditor of State v. The Atcheson, Topeka 
and Santa Fe R. R. Co., 575. 

6. A corporation was created by the legislature, 
with a franchise to conduct lottery schemes, upon con- 
dition that the corporators should pay into the State 
treasury a sum certain, and enter into certain bonds. 
An offer to pay the money into the treasury was made, 
but, at that time, no bonds were presented for appro- 
val, and the offer was not accepted. Lottery schemes 
were subsequently prohibited by the revised constitu- 
tion of the State, and by the legislature. Held, that 
the corporators, upon presentation of the bonds and 
retender of the money, were not entitled to.the 





* From 7 American Reports. 
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enjoyment of their franchise. Mississippi Society of 
Arts and Sciences v. Musgrove, 723. 


CONTRIBUTORY NEGLIGENCE. 


In an action against a railroad company, for killing 
plaintiff's horse at a highway crossing, evidence was 
adduced showing that a servant of plaintiff, employed 
to deliver goods, upon stopping with the horse and 
wagon to deliver a parcel at a house from fifty to a 
hundred rods from the railroad crossing, left the horse 
unfastened for four or five minutes, while he was in 
the house, knowing it was not afraid of cars, and 
having used it fg three or four months without ever 
hitching it, or knowing it to start, and that the horse 
started while the servant was in the house, and ran 
down the street, and into defendant's train, which 
was crossing the street at the moment, whereby it was 
killed. The judge ruled that, as at the time of the 
accident the horse was frightened, and not under the 
control of any one, it was not the subject of any care 
whatever, and, therefore, the plaintiff could not 
recover, whatever negligence might be shown on part 
of defendants. Held error, and that the question of 
due care of plaintiff was for the jury. Southworth v. 
Old Colony & Newport Railway Company, 528. 


—_—_>___ 
LAWYERS IN PARLIAMENT. 


The great influence which the legal profession pos- 
sesses in the legislature may be best gathered from a 
statement as to the creation of law peers within the 
last 250 years, the number of law lords having at pres- 
ent seats in the house of peers, and the constituencies 
which members of the profession (chiefly barristers) 
represent in the house of commons. The law lords, at 
present sitting in the house of peers, are ten (with their 
ages): Lord St. Leonards, 92; Lord Westbury, 73; Lord 
Chelmsford, 79; Lord Cairns, 54; Lord Hatherley, 72 
(ex-lord chancellors); Lord Selborne (present chancel- 
lor), 61; Lord O’Hagan, 71; Lord Colonsay, 80; Lord 
Romilly, 72, and Lord Penzance, 57. Their united ages 
are 711 years, the average being 71 years, 1 month and 
6 days. In the year 1860, the aggregate years of life of 
the whole 450 peers of parliament were 25,403, the aver- 
age being 61 years, 7 months, and 20 days. 

In the house of commons, as nezrly as can be ascer- 
tained, there are forty lawyers (chiefly barristers) rep- 
resenting various constituencies. 

The roll of lord chancellors of Great Britain (in- 
cluding two Irish lord chancellors) having peerages, 
since the union of England and Scotland in 1603, in- 
cludes the following distinguished persons: Lords 
Ellesmere, Lyttleton, Bacon, Ley, Coventry, St. John, 
Portland, Clarendon, Shaftesbury, Nottingham, Guiid- 
ford, Jeffreys, Somers, Raymond, Macclesfield, Cowper, 
Harcourt, King, Talbot, Hardwick, Henley, Camden, 
Lord C. Yorke (he only survived his appointment three 
days, his patent of nobility being made out, but it did 
not descend to his heirs), Bathurst, Thurlowe, Lough- 
borough, Erskine, Eldon, Plunket, Lyndhurst, Broug- 
ham, Cottenham, Truro, St. Leonards, Cranworth, 
Campbell, Westbury, Chelmsford, Cairns, Hatherley, 
O’Hagan and Selborne. Out of the above number of 


peers, forty-two, the peerages of thirty-one still remain. 

Other law-lords (judges and their descendants) have 
been created in the same period (1603 to 1873), namely: 
Lords Cramond, Mansfield, Stowell, Kenyon, Har- 
rowby, Grantley, Rolle, Crewe, Wynford, Gifford, 





Ellenborough, Abinger, Tenterden, Denman, Kings- 
down, Wensleydale, Langdale, Romilly, Penzance, 
Colonsay. 

In the case of Lord Wensleydale it will be recollected 
that the first patent granted to his lordship by Queen 
Victoria was for a life peerage only, but a committee 
of privileges of the house of lords decided that such a 
limited creation was not within the prerogative of the 
crown, and, therefore, a fresh patent for a hereditary 
barony was issued to Mr. Baron Parke. 

Out of the law lords last named (numbering twenty), 
the peerages of fourteen still remain. 

Thus, in both houses of parliament, the legal pro- 
fession is, directly and indirectly, represented by 
eighty-five persons, namely, forty-five peers and forty 
commoners. 

Appended is the roll of lords chief justices of Eng- 
land presiding in the courts of king’s bench and 
queen’s bench since the union of England and Scot- 
land, 1603, to the present day. It includes the follow- 
ing names: Lords chief justices Popham, Fleming, 
Coke, Montague (created Lord Kimbolton and Mande- 
ville 1620), Ley (lord speaker 1621, and created a peer 
and lord treasurer, as Lord Ley), Sir Randolph Crewe, 
1625 (his grandson was created a peer 1706 as Baron 
Crewe), Lord Chief Justice Tresilian (he was hanged 
for laying down law distasteful to the crown), Lord 
Chief Justice Hyde, Richardson (died 1635, Lord Cra- 
mond, a peer of Scotland), Brampton, Sir J. Rolle 
(from whom descended Lord Rolle, an English peer), 
Glyn, Newdegate, Oliver St. John (created Lord St. 
John by Cromwell, to whom he was related, in 1657), 
Lord President Bradshaw, the chief judge at the trial 
of King Charles I, Lord Chief Justice Foster, Sir R. 
Hyde Kelynge, Sir M. Hale, Raynsford, Scroggs, Pem- 
berton, the president at the trial of Lord W. Russell 
Saunders, Lord Jeffreys, Herbert (lord chancellor 1689, 
created Lord Portland by James II, and died in exile), 
Lord Chief Justice Wright (became lord keeper, and 
presided at the trial of the seven bishops; he died in 
Newgate, 1689), Lord Chief Justice Holt, Sir J. Parker 
(1710 became Lord Macclesfield), Sir John Pratt (grand- 
father of Lord Camden), Lord Raymond, 1718, Lord 
Chief Justice Lee, Ryder (father of Lord Harrowby), 
Lords Chief Justices Willes and Wilmot, Lord Mans- 
field, Lord Kenyon, Lord Wynford, Lord Ellenbor- 
ough, Lord Tenterden, Lord Denman, Lord Campbell 
and Sir Alexander Cockburn, the present Lord Chief 
Justice. 

The members of the judicial bench and the bar of 
the United Kingdom, through their great learning 
and independence, may be said to be the guardians of 
the rights and priyileges of persons of every rank in 
the State. Hence, the law to be found in the statute 
book, and the reports of the cases of equity and com- 
mon-law courts, comprises a system of jurisprudence 
more elaborate and extensive than that of any other 
country ; nor can its completeness be appreciated until, 
when disputes and differences arise, the machinery for 
adjudicating on the rights of parties is required to be 
put in motion.— Law Times. 


————_++—__—_—__ 


The members of the bar in the fifth Ohio judicial 
district, propose erecting a monument to the memory 
of the late Judge Briggs, of Washington, Fayette 
county, who died suddenly while attending court at 
Chillicothe a year or two ago 
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AMENDMENTS OF THE PENSION LAWS. 


By an act of congress, passed on the third of March, 
ult., ‘amending, consolidating and amending the army 
and navy pension laws,” several essential changes have 
been made. Among the most important are the fol- 
lowing: 

The rate of pension to those who have lost a leg 
above the knee, and, therefore, cannot use an artificial 
limb is increased from $18 to $24 per month. 

The rate to those persons who have lost the hear- 
ing to both ears is increased from $8 to $13 per month. 
But in both the above cases the increase does not com- 
mence till the date of the examining surgeon’s cer- 
tificate. 

A father or mother seeking a pension shall be as- 
sumed to have been dependent upon the son, within 
the meaning of this act, if, at his death, he or she had 
no other means of support than the proceeds of their 
own labor and the contributions of the son, but the 
pension shall be paid only so long as it shall be neces- 
sary for subsistence. 

Where there is no record, evidence in the war or navy 
department, in cases where such has been heretofore 
been required, provision is made for supplying it by 
furnishing the proof by other means. 

Upon the death of a pensioner, or in cases where an 
applicant for a pension shall die before the issuance of 
a pension certificate, the arrears shall be paid only to 
a widow or to children under sixteen years of age. 
But where the party has died in indigent circumstances, 
and no widow or minor child survive, payment may 
be made to any person who has incurred the expenses 
of the sickness or burial of the deceased to the amount 
of such expense. 

The fee of surgeons for making examinations is to 
be two dollars in each case including postage. In cases 
of boards of examining surgeons, each member actually 
present shall receive a fee of one dollar. 

All surgeons’ certificates shall be made in duplicate, 
one to be forwarded to the United States pension 
agent, and one to the commissioner of pensions. 

If a widow is receiving a pension on account of her- 
self and a minor child or children, and it shall be prop- 
erly certified by a court of probate jurisdiction that 
satisfactory proof has been made that the widow has 
abandoned the case of such child or children, or that, 
by reason of her immoral conduct, she is an unsuitable 
person to have custody of the same, then the pension 
shall not be paid to such widow, but may be paid to 
such child or children through a guardian appointed 
for such purpose. 

Any guardian who shall embezzle the funds of his 
ward, or fraudulently convert the same to his own use, 
shall be punished by a fine not exceeding two thousand 
dollars, or imprisonment not exceeding five years, or 
both. 


> 
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CORRESPONDENCE. 
HOW TO LESSEN PETTIFOGGING. 

Srr: In the issue of the LAw JoURNAL for December 
28, last (vol. 6, p. 430), there is an article entitled 
“English Practice and American Pettifogging,” in 
which occurs the following paragraph. 

“Tt is not an exaggeration to say that, with few 
exceptions, the trial of suits in our courts is conducted 
solely with a view to success at the time by any means. 
Evidence known to be inadmissible is offered and 
pressed. Propositions of law known to be untenable 








are presented and argued with apparent sincerity. 
And this is done with two motives, one to get a verdict, 
the other to lead the judge into some error, so that an 
adverse verdict may be set aside on appeal. In addi- 
tion to this, there is too often carried on a comment 
upon the evidence in the way of side remarks, intended 
to influence the jury, though not addressed openly to 
them. In short, the faults of pettifogging have taken 
too much possession of our higher courts.”’ These 
remarks are true in every respect. The question is, 


“what is the remedy? and the answer, and the only 


one, in my humble opinion is, confine the counsel 
business of the courts to a body of gentlemen who 
are not admitted to practice as attorneys. - Collec- 
tively much the greater portion of the duties of counsel 
in our courts is performed by lawyers whose principal 
business individually is that which in England is con- 
fined to attorneys. The result of this is, that those 
lawyers can never acquire the knowledge of the duties 
of counsel, nor the experience necessary to perform 
them with credit to themselves, without which they 
can never be any thing more than pettifoggers, though 
they never, fur a moment, intended to be such. 

The rule, allowing the same persons to practice as 
attorneys and counselors, worked well enough when 
the judicial system of the State was in its infancy, and 
when there were few people and little litigation; but 
the increase of commerce and population has occa- 
sioned a corresponding increase in the number of 
lawyers; and when each one of ten or twelve thousand 
lawyers is entitled to be heard in the courts, individual 
responsibility must, of necessity, be very small. 

Besides, by confining the counsel business of the 
courts to a necessarily small and select class, there 
would arise a spirit of emulation in its members which 
could not exist, except to a very small extent, when 
the individuals of the profession are only occasionally 
called upon to act as counsel. Their desire would be 
not to gain a verdict at all hazards, but to surpass each 
other in professional courtesy, gentlemanly conduct 
and honorable distinction. Of course, pettifoggers 
would still thrive, but they would be few in number. 

H. A. W. 





JUDGES OPINIONS. 
NEw York, March 31, 1873. 
Editor of Albany Law Journal: 

Your article in the ‘‘ JouRNAL” of March 29, 1873, in 
relation tothe attention which the bar association of 
New York is giving to the matters of reporting in this 
State, shows the necessity of legislation in respect to 
the opinions of the judges of the different courts. 
The opinion should never be considered the individ- 
ual property of the judge who prepared it or of the 
court in which it was delivered. The moment it is 
read or filed with the clerk, it should be considered as 
public property, and any one should have access to it and 
be at liberty to make a copy of it. I cannot see upon 
what ground the judge who prepared it can claim any 
property in the opinion prepared and delivered by him, 
since this is part of the work he is paid by the publio 
to do. 

However, if there is any doubt on the subject the 
legislature should make all opinions read or filed public 
property. In that way, the profession would escape the 
extravagant charge made for copies of opinions, and the 
addenda accompanying each copy of the court of 
appeals opinions ‘‘ not for publication.” 


Yours, REPORTS. 
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BOOK NOTICE. MEDICAL EVIDENCE. —In an interesting paper by 
Abbott's New York Mr. T Cousins on “‘ medical jurisprudence,”’ read before 


a Vol E "New Work: Baker, Voorhle & Con, 1813 

Abbott’s Digest was originally issued in five volumes, 
in 1860, and contained an abstract of the decisions and 
statutes down to the beginning of that year. Since 
then three supplements have been issued, bringing the 
work down to November, 1869. A digest, to be valu- 
able, must be both accurate and convenient, and these 
essentials Abbott’s Digest possessed in a pre-eminent 
degree when it was published. But no digest can 
be accurate for any great length of time, as law is not 
stable. The new statutes and new decisions of to-day 
render obsolete, or greatly modify, the decisions of 
yesterday, so that it was but inevitable that much of 
the original edition was out of date and useless. The 
supplements could not quite cure the defect, and, 
besides, they were becoming so numerous as to be 
inconvenient. To remedy these short-comings the 
new edition has been prepared. Of it the Messrs. 
Abbott say: “In the preparation of this edition the 
entire work has been recast, the reversed and affirmed 
cases (many hundred in number) have been redigested, 
and the law, as now held, has been stated, upon the 
authority of the appellate court in each case, together 
with the points, if any, on which the decision below is 
still entitled to any weight. By bringing all the mat- 
ter into one alphabet any conflict in the cases also is 
disclosed. To a great extent, overruled cases have 
been displaced, but, in all such instances, a proper ref- 
erence to the case has been preserved, because the 
history of a rule which has been modified is instruct- 
ive, and the examination of an overruled case often 
leads to a material distinction.” 

The same general arrangement has been preserved, 
but, by means of verbal condensation, the omission of 
obsolete matter, and an enlarged page, set solid, the 
entire work will be comprised in six volumes. The 
first volume contains a full table of cases criticised, 
affirmed, doubted or overruled, and the alphabetical 
contents through ‘“‘Cause of Action.” The second 
volume will be issued this month. 

The book is most admirably printed and bound. 


ee 


A CORRECTION. 

Our attention has been called to a typographical 
error in the report of Mr. Field’s remarks on the code 
published by us last week. On page 198, first column, 
tenth line from the bottom, read “‘nine hundred and 
forty-six statutes were passed at the session of 1871,” 
instead of “‘ three huudred,”’ etc., as printed. 


——_~>—_—_—__ 


Scene in a court-room — Lady upon the witness stand, 
who, at the end of a long narration, qualifies her state- 
ment by remarking in an undertone ‘that’s what I 
think.” 

Cross-ex. couns. — Oh, you say you think, do you? 

Opp. couns.—One at time, if you please; especially 
when a lady is testifying. 

Cross-ex. couns.—I simply asked her if she said 
“oe think. ” 

Opp. couns. (smartly)—Quite a different remark 
came to my ears. 

Cross-ex. couns. — That’s because they are so long! 

We can’t help thinking that such “ -talk”’ is 
“ unparliamentary.’’ 





the Portsey Island society for the culture of science 
and literature, the author criticised the unnecessarily 
technical and highly fanciful language in which such 
reports and evidence were sometimes couched. He 
said, ‘‘a court might be told that the integuments were 
reflected from the thorax, and the costal cartilages 
laid bare, when a wound was found which had pen- 
etrated into the anterior;” “mediastinum had in- 
volved the arch of theaorta,”’ etc. A simple cut in the 
skin was described as “an incision in the integuments.” 
In a case of alleged child murder, a medical witness 
being asked fora plain opinion of the cause of death, 
said that it ‘was owing to atelectasis and a general 
engorgement of the pulmonary tissue.’’ On a trial for 
an assault, a surgeon, in giving his evidence, informed 
the court that, on examining the prosecutor, he found 
him suffering “‘ from a severe contusion of the integu- 
ments under the left orbit, with a great extravasation 
of blood, and ecchymosis in the surrounding cellular 
tissue, which was ina tumified state,” and that there 
was also “‘ considerable abrasion of the cuticle.” The 
judge asked, ‘‘ you mean, I suppose, that the man had 
a black eye?” The witness answered “yes.”” Where- 
upon his lordship remarked, “then why not say so at 


once?” 
——_>—__——. 


LEGAL NEWS. 


It is proposed in Arkansas to reduce the number 
of supreme court judges to three. 


It is reported that Chief Justice Peck of the supreme 
court of Alabama has resigned. 


The name of Hon. John M. Peters is mentioned in 
connection with the vacancy on the bench of the 
supreme court of Maine. 


N. A. Cowdrey, Esq., of New York, a graduate of 
the Yale law school, has contributed two hundred and 
fifty dollars to the library fund of the school. 


During the past twelve months three hundred and 
seventy-one applications for pardon were filed in the 
office of the department of justice at Washington, of 
which number about one half were granted. 


At the fourteenth annual commencement of the law 
department of the Michigan State University, which 
occurred last week, there were 123 graduates, two of 
whom were ladies. 


An indictment against John F. Green, in the criminal 
court of Baltimore, was quashed on account of the 
word “fraudently”’ being used instead of “ fraudu- 
lently.” 


The Law Times mentions as an illustration of what 
common-law pleading is capable, that ‘‘a cause is 
now pending in which no less than eighty-one pleas 
have been put upon the record.” 


The bill before the Pennsylvania senate for the pay- 
ment of an annuity equal to half their salary to 
judges retiring from the bench when sixty years of 
age and upward, after having served as such fifteen 
years or more upon the supreme bench, or twenty 
years and upward as judge in any other court in the 
State, was passed after being so amended as to include 
judges who shall have served in all at least twenty 
years as law judge or judge of the supreme court. 
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PLACES OF AMUSEMENT — RIGHTS OF 
TICKET-HOLDERS. 

The rights of persons attending places of amuse- 
ment have seldom come into court for adjudication ; 
but there are a few decisions from which the law 
upon this subject may be deduced. The courts have 
never placed upon theatres, opera-houses and other 
places of amusement, the absolute duty which they 
have laid upon common carriers and innkeepers, The 
right which a ticket-holder at a theatre has, is a 
simple license to be present and witness the perform- 
ance. And there is no duty arising from the public 
character of the place of amusement or of the perform- 
ance which can be positively exacted as in the case of 
the carrier of goods and passengers or of the keeper of 
ahotel. In Zaylorv. Waters, 7 Taunt. 373, decided in 
1817, the court of common pleas of England adjudi- 
cated the initial case on this precise subject. This was 
an action against the door-keeper of an opera-house for 
denying admission to plaintiff, who was the holder of 
a silver ticket purporting to give him entrance for 
twenty-one years. Plaintiff became the holder of the 
ticket in 1799, and was never interrupted in his right 
of entrance until 1814, when he was excluded. Chief 
Justice Gress held that the ticket was a license irre- 
vocable to permit the plaintiff to enjoy certain privi- 
leges, and that he was entitled to exercise the license 
and to maintain the action for damages arising from 
his exclusion from the opera-house. 

But in Wood v. Leadbitter, 13 M. & W. 838, decided 
in 1845, it was held that such a license was revocable, 
and the decision holding it to be irrevocable (Zaylor 
v. Waters, supra) was disapproved. In Wood v. 
Leadbitter, plaintiff had purchased a ticket entitling 
him to admission to the grand stand at the Doncaster 
race-course, and was in the inclosure while the races 
were going on when, by the order of Lord Eglinton, 
the steward, defendant, a servant, desired plaintiff to 
depart. Plaintiff refused to go, and thereupon defend- 
ant, by order of Lord Eglinton, forced him out with- 
out returning the purchase-money for the ticket, 
using no unnecessary violence. Plaintiff brought 
an action for an assault, and Baron Rolfe in charg- 
ing the jury told them, that “even assuming the 
ticket to have been sold to plaintiff under the 
sanction of Lord Eglinton, still it was lawful 
for Lord Eglinton, without returning the guinea, 
and without assigning any reason for what he 
did, to order the plaintiff to quit the inclosure, 
and that, if the jury were satisfied that notice 
was given by Lord Eglinton to the plaintiff, requiring 
him to quit the ground, and that before he was forci- 
bly removed by the defendant a reasonable time had 








elapsed, during which he might cunveniently have 
gone away, then the plaintiff was not, at the time of 
the removal, on the place in question by the leave 
and license of Lord Eglinton.” On this direction the 
jury found for the defendant, and on appeal the 
charge was sustained. Baron Alderson, in delivering 
the opinion of the court, which was very elaborate, 
said: “ Whether it may give the plaintiff a right of 
action against those from whom he purchased the 
ticket, or those who authorized its being issued or 
sold to him, is a point not necessary to be discussed.” 
In McCrea v. Marsh, 12 Gray, 211, the supreme 
court of Massachusetts adopted the doctrine of Wood 
v. Leadbitter, supra, and held that “ a theatre ticket is 
only a license to enter the part of the theatre specified 
upon it; and if, before the holder has entered, the 
licenser, with no more force than is necessary for the. 
purpose, prevents him from entering, he cannot main- 
tain an action of tort for the exclusion.” In this case, 
it appeared that plaintiff, a colored person, purchased 
a ticket at the box office of the theatre, entitling the 
holder to a seat in the “family circle;” that plaintiff 
went up the stairway leading to the “family circle” 
and presented his ticket to the door-keeper, who 
refused to admit him, on the ground of his color, and 
forcibly prevented his entrance. At the trial, the 
judge ruled “that the ticket, bought by the plaintiff 
of the defendant, was only an executory contract, by 
which plaintiff contracted with the defendant to per- 
mit him to enter-his exhibition and occupy a certain 
place therein during the performance, and if the 
defendant, before any part of said contract was exe- 
cuted, and before the plaintiff had entered upon any 
portion of the place of exhibition to which he claimed 
to be admitted, viz., the family circle, notified the 
plaintiff that he should not permit him to enter and for- 
bade him so todo, * * * that the exclusion of the 
plaintiff from the place of exhibition and the use of 
sufficient force to prevent his entrance to it, after such 
notice to him, would not render the defendant liable 
to an action of tort, but that the remedy, if there was 
any, must be by an action on the contract.” This 
ruling was sustained on appeal, and Metcalf, J., said: 
“The plaintiff is, doubtless, entitled to recover, in an 
action of contract, the money paid by him for the 
ticket, and all legal. damages which he sustained by 
the breach of the contract implied by the sale and 
delivery of the ticket.” 

In Burton v. Sherpf, 1 Allen, 133, it was likewise 
held, that “the sale of a ticket of admission to a con- 
cert is only a revocable license to the purchaser to 
enter the building in which it is given, and to attend 
the performance, and if revoked before the perform- 
ance has commenced, and before he has taken the 
seat to which the ticket entitles him, and he remains 
therein after notice of the revocation and refuses to 
depart upon request, he becomes a trespasser, and 
may be removed by the use of force necessary for 
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that purpose; and his only remedy therefor is by 
an action upon the contract.” 

According to the decision in the leading English 
case of Wood v. Leadbitter, supra, the law is, that the 
holder of a ticket is liable at any time to be informed 
by the keepers of the place of amusement that his 
license is at an end, even though he has taker his 
seat and the performance has commenced. But the 
decisions in McCrea v. Marsh, supra, and in Burton 
v. Scherpf, supra, do not go quite as far in point of 
fact ; but, by these latter cases, the law is settled that 
the ticket-holder’s license may be revoked, at least, 
before he has entered his seat. Yet, by neither of 
these decisions can the law be inferred that the ticket 
holder can maintain an action for assault and battery 
for his exclusion or expulsion. The cause of action is 
not in tort, but on contract, inasmuch as the ticket is 
only a license; and these licenses are always revok- 
able, according to the case (Wood v. Leadbitter) on 
which the Massachusetts decisions were founded. 
There is, however, a recent decision of the General 
Term, fourth department of New York State (Mc Gov- 
erney v. Staples, 7 Alb. Law Jour. 219), holding that 
an action for assault and battery will lie for the ex- 
‘pulsion of a season ticket holder from county agri- 
cultural fair grounds. This decision appears to be 
directly contrary to Wood v. Leadbitter, and to our 
thinking its ruling is more just and sensible. 

In last week’s Law Journat (p. 212), we noticed 
the decision of a Philadelphia police court, holding 
that one has not a right to occupy a seat which has 
been sold to another, although there is nothing upon 
the seat to indicate its sale. 


——___ > o—____ 
THE MODERN CONSTRUCTION OF WILLS. 


Devises were formerly construed in England with 
nearly as much strictness as if they were convey- 
ances, and many limitations (as, for instance, to A 
and his family, Harland v. Trigg, 1 Br. C. C. 142; Doe 
d. Hayter v. Joinville, 3 East, 172), were held void for 
uncertainty, though they would be upheld at the 
present day, either as denoting the heir (Wight v. 
Aikyns, 17 Ves. 255), or children generally (Barnes v. 
Patch, 8 id. 604); see also McLeroth v. Bacon, 5 id. 
159, and Doe d. Chattaway v. Smith,5 M. & 8. 126. 
It is thus the tendency of the courts in modern times 
to construe dispositions in wills more liberally than 
formerly, rather than hold them invalid, although 
parol evidence is admitted for this purpose less spar- 
ingly than ever, especially if the term used is an 
abstract one, such as “ family,” and not concrete, such 
as my son “John,” etc. But, if an ambiguity of 
expression can be removed by construction, the court 
will do so, even in England, though much more 
readily in America. 

In Hambledon v. Hambledon, 1 Leon. 166, 3 id. 
262, there was a devise to three persons, “ the sur- 





vivor to be each other's heirs.” The word “ survivor” 
was held to denote the plural number, and the devise 
was so construed as to make the two survivors joint- 
tenants. This ruling has been uniformly followed in 
all the later decisions. Accordingly, the old case of 
Wood v. Ingersole, 1 Bul. 61, which leans the other 
way, is at present of hardly any authority. Yet the 
question may be asked, why not, since it was by 
more than twenty years the later decision of the two, 
and overruled the former. The reason why Wood v. 
Ingersole is not now of any authority is, that seeming 
repugnancy or inconsistency in a will is usually, at 
the present day, cured by construction, and the case 
accordingly has been repeatedly overruled. It could 
not have overruled Hambledon v. Hambledon, because 
the clauses in question in both cases were not the 
same. In Wood v. Ingersole, an owner in fee simple of 
land in three different counties devised his land in one 
county to his eldest son, his land in another county 
to his second son, and the land in the third county to 
his third son, and added, that if any of his “sons do die, 
that then the one of them to be heir unto the other.” 
After the father’s death the eldest son died, and the 
question was, whether his son (grandson of the testator) 
or his two surviving brothers should have the land 
devised to him, the eldest son. Yelverton, J., cited 
with approbation, the ruling in Hambledon v. Hamble- 
don (quoted by him as Hamletons v. Hamletons), 29 and 
30 Eliz. & C. B., where a joint tenancy was held to be 
the estate devised. Wiliams, J., considered the clause 
in question to be void, because “ by the statute of 34 
Henry VIII, ch. 5, a devise is to be made to some person 
or persons, and to this purpose is the case in 14 Eliz., 
Dyer, fol. 303, pla. 49, where a limitation by will 
to a son in ventre sa mere, is not good. Coke, 5 
pla., fol. 68. Cheney's case, a man hath two sons, 
named John, and deviseth land to John his son, this 
is amere void devise, for the uncertainty of it.” Itis 
hardly necessary to state that all these decisions, 
placita and dicta, have been repeatedly overruled. An 
infant in ventre sa mere can take by devise or bequest. 
(Burdet v. Hopegood, 1 P. W. 486; Mogg v. Mogg, 1 
Mer. 654; 1 Jarman, 70, 3d ed., while Lord Cheney's 
case is to the reverse of the effect stated by Justice 
Williams, see 5 Rep. 68, d; 1 Jarman 401, 3d ed.) 
The principle of the decision in Wood v. Ingersole 
is further stated by Croke, J., to be, that “if there be 
any repugnancy and uncertainty in a devise, then the 
devise shall be void.” This ratio judicandi has also 
been long since abrogated; the courts act on the very 
contrary maxim, and will, if possible, expound a will 
so as to give it some operation. On final hearing of the 
case, the judges decided that the three sons took only 
estates for life, and, consequently, that no question of 
joint tenancy arose. The clause, “that the one son 
should be heir to the other,” was held to be repug- 
nant and void, and not to enlarge by implication the 
life estates. Four judges decided to this effect 
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against Fleming, C. J., “who seemed somewhat to 
doubt of it.” The cause of the chief justice’s doubts 
is stated in the earlier part of the report to be that 
he inclined to hold the brothers took as joint tenants 
for life. They would be held to take in fee at the 
present day, even in those States where a devise of 
land does not per se carry a fee, for the word “heir” 
imports a fee. Of all the will cases in the reports, there- 
fore, that of Wood v. Ingersole is the most absolute, and 
the most thoroughly overruled by the uniform tenor of 
the decisions for the last two hundred years; and at 
the present day not only would Chief Justice Fleming’s 
opinion be adopted and some effect given to the clause 
in question, but that sentence would be held to carry 
not merely a life estate but one in fee. 
Joun P. O'Hara. 


——_—--o—— 


CURRENT TOPICS. 


Mr. Oberley, an Illinois legislator, recently declared 
that “the car of progress, drawn forward in its 
onward Course by the most intelligent citizens of this 
great State, is retarded more than a hundred years, 
by criticising and fault-finding lawyers.” It is a 
matter for speculation, in view of recent developments 
in that great State, about where that “ car of progress, 
drawn forward in its onward course” by such “in- 
telligent citizens” as Mr. Oberley and the editors of 
the Chicago Times, would have been by this time, had 
it not been “retarded” by the lawyers. The Supreme 
Court, not long ago, after careful consideration, 
decided to grant a writ of supersedeas in a capital 
case, and forthwith the “car of progress” people pro- 
ceeded to charge the court with all sorts of turpitude, 
and to declare that it was “‘ completely in the control 
of corrupt and mercenary shysters.” Again, the court 
was compelled, out of regard to well-established legal 
principles, to hold that the act of legislature, regulat- 
ing railroad charges, was in some of its features 


unconstitutional, and again, these “intelligent citi-. 


zens,” tugging away at the “car of progress,” began 
a most unqualified denunciation of the court and 
judges, and ridiculed them for adhering to the “old 
fogy Dartmouth college decisions.” This Illinois 
“car of progress” has, to our notion, very much the 
semblance of the car of Juggernaut, beneath which, 
were it not for the lawyers, Law and Justice would 
speedily be crushed. 


The Brooklyn Union differs from us on the subject 
of degrees of murder, and insists that a killing, with 
intent formed at the instant, ought to be murder in 
the first degree, on the ground that this is necessary 
to the “protection of society.” It admits, however, 
that “there is unquestionably a distinction in moral 
turpitude” between a homicide, where the intent 
is instantaneous, and one premeditaded. Were there 
no other reason, the protection of society unmis- 
takably demands a distinction in grade between the 





two crimes. While, theoretically, crimes should be 
graduated according to their injurious effect on society, 
rather than according to their moral character, yet 
practically, such a graduation is often injudicious. 
Juries are almost invariably strongly influenced by 
the moral traits of the case before them, and, in cases 
of homicide, frequently convict of the lower grades of 
manslaughter, or disagree, or acquit, rather than eon- 
vict of murder in the first degree, solely on moral 
grounds. The celerity and certainty of punishment 
are much more potent deterrents than the severity 
of the punishment; but, so long as we insist, as we 
now do, upon juries doing what, in nine cases out of 
ten, they will not do, men-slayers are justified in 
looking on punishment as remote and improbable; 
we defeat our own purposes, and deprive society of 
that very protection for which we are all clamoring. 
Another reason why a homicide from an instant intent 
should not be murder in the first degree, is, that it is 
not made so by the statute. We know that the courts 
have held otherwise, but we have heretofore shown 
that this ruling was originally rather a matter of 
necessity than of correct construction, and has been 
adhered to only on conservative grounds. It is to be 
presumed that the legislature meant something when 
it used the word “premeditated,” — that it meant 
something more than “ design” when it used the term 
“premeditated design,” but the courts have stricken 
the word entirely from the statute. Such a method 
of construction can be justified, only on the ground 
of cogent necessity; the necessity no longer exists, 
and, therefore, the construction is no longer entitled 
to consideration. 


A couple of years ago, Mr. Attorney-General Bar- 


‘low was filled with virtuous indignation against Mr. 


Field, on account of his connection with the Erie 
management, and proceeded to pour it out through 
the columns of the Zribune. The Attorney-General is 
now called upon to explain his own connection with 
Erie. Before the Erie Investigation Committee, on 
Tuesday, it appeared in evidence that Messrs, Hayes 
& Belden had received a considerable sum of money 
from Gould, for “services rendered.” Belden testi- 
fied that a part of the “services” was “to go to 
Attorney-General Barlow, and tell him that Lord Gor- 
don had commenced an action against Gould, and I 
told Barlow that it was trumped up; told Barlow 
that Gould was ready to make any explanation that 
was necessary. ‘The witness further stated that he 
believed the proceedings against Gould were dropped 
at once. John H. Comer, another witness, testified 
that Gould told him, after Fisk’s death, “that he had 
a claim against Fisk’s estate, for money paid to Gen- 
eral Barlow; the money was paid to Belden, but I 
heard Gould say it was for Attorney-General Barlow,” 
and was intended “ to purchase his friendship in be- 
half of Gould.” Mr. Barlow thereupon took the stand, 
and denied ever receiving any money from Gould, 
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through any person or from the Erie directors. He 
said that he was called upon and informed that unless 
the proceedings of the Bar Association against Mr. 
Field were stopped, a certain contract between him 
and Hayes & Belden would be made public. He 
alleged that he had never made any contract with the 
parties, and feared no revelations, and refused to use 
any influence to stop the proceedings of the Bar 
Association. He also stated that the action of 
Gordon against Gould had not been commenced 
when Belden called upon him. Is not another 
investigation in order? 


One grievance of which the profession complain, in 
connection with the present method of reporting in 
this State, is the duplication of opinions. We have 
caused the cases reported in the volumes of Barbour, 
Lansing, Howard and Abbott, during the year past, 
to be collated, and find that over fifty of them appear 
in at least two of the series. The reporters could not 
well avoid this, but it is none the less objectionable 
and burdensome. The sixth article of the consti- 
tution requires the legislature to make provision for 
the appointment of a supreme court reporter by the 
judges, but the influence of parties interested has 
thus far been sufficient to prevent any legislation on 
the subject. Let this requirement be complied with, 
and provision made for the filing of all opinions 
delivered, where they will be readily accessible to the 
reporter, and there would be little occasion for fur- 
ther complaint. If it is left, as now, entirely to 
the discretion of the judges whether to send their 
opinions to the reporter or not, and if the reporter is 
to be entirely dependent on the profit of his reports 
for his recompense, and the price of these reports to 
be limited to about cost price, we shall be no better 
off than-:we now are; for the judges would not send 
the opinions with any uniformity, and the reporter 
could not afford to go to any expense in collecting 
them. 


The bill for amending the definitions of murder, 
and which Mr. Clinton declared he had “ drawn with 
care,” was severely criticised in the Assembly, on 
Friday last, by some of the ablest lawyers present, 
although it finally got through with two votes to 
spare. The objection was not to the purpose of the 
bill, but to the bill itself. Mr. McGuire was in favor 
of some such amendment as that contemplated, but 
said this bill was crude and carelessly drawn, and 
Messrs. Weed and Vedder were of the same opinion. 
The text of the main provision of the bill, which 
amends section six of the act of 1862, is as follows: 

Such killing, unless it be manslaughter, or excusable 
or justifiable homicide, as hereinafter provided, shall 
be murder in the first degree, in the following cases: 
First, when perpetrated from a deliberate and pre- 
meditated design to effect the death of the person 
killed, or of any human being; second, when perpe- 





trated by an act imminently dangerous to others, and 
evincing a depraved mind, regardless of human life, 
although without any premeditated design to effect the 
death of any particular individual; third, when per- 
petrated without any design to effect death, by a per- 
son engaged in the commission of any felony. Such 
killing, unless it be murder in the first degree, or man- 
slaughter, or excusable or justifiable homicide, as 
hereinafter provided, shall be murder in the second 
degree, when perpetrated intentionally, but without 
deliberation and premeditation. 

Section seven is also amended by making the pun- 
ishment for murder in the second degree, and arson 
in the first degree, punishable by imprisonment for 
life. It will be observed that a killing, when perpe- 
trated in committing the crime of arson in the first 
degree, is omitted from the definition, and in its stead 
(and probably partly with the intent of covering such 
cases) a killing, when perpetrated without any design 
to effect death by a person engaged in the commission 
of any felony, is elevated to murder in the first degree. 
We fail to discover any valid reason for this change. 
To have preserved some show of consistency, Mr. 
Clinton should have promoted from manslaughter to 
murder in the second degree, a like homicide by a 
person engaged in the commission of a misdemeanor. 
Nor are we of the opinion that the introduction of the 
word “ deliberate” before “ premeditated design,” nor 
the addition of the last two lines, will lead to any 
change in the decisions of the courts. An instant 
intent is held to be “premeditated design,” and a 
fortiori the same ruling would be applied to the term 
used in this bill. If this were so there could be no 
crime of murder in the second degree, under a statute 
so drawn. 


The judges of the courts in New York city have 
very fair salaries, as republics go, but the senate pro- 
poses to cut them down. During the week an amend- 
ment to the charter was adopted, providing that the 
municipal authorities shall not, hereafter, pay any 
judicial officer of the city or county, or of the 
supreme court, a salary exceeding in the aggregate, 
together with the salary paid by the State, the sum 
of $10,000. An amendment was also adopted, fixing 
the salaries of the judges of the inferior courts as fol- 
lows: Police court, $6,000; district court, $5,000; 
marine court, $8,000. 


A communication received just before going to press, 
satisfies us that we erred {n our remark last week, 
relating to Mr. Stephen English. The writer says: 
“English is in custody in two actions, bail in each 
$20,000. He has given bail in another $10,000, and 
there is a bench warrant out for his arrest on an 
indictment found in Kings county. He has never 
made an application to reduce the bail. He swore, on 
the 6th, before the Committee on Grievances, that 
he could give bail but he would not do so, as he feared 
he would be re-arrested in other suits. 
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NOTES OF CASES. 


In Bowles v. Lewis, 48 Mo. 32, the supreme court 
of Missouri decided a cuestion of considerable interest, 
growing out of the civil war. It appeared that a 
United States marshal seized personal property 
belonging to plaintiff, and sold it at public auction. 
Subsequently, plaintiff found a horse, part of the 
property sold, in the possession of defendant, and 
brought an action for its recovery. The judge ruled 
that plaintiff must prosecute his remedy, if any, against 
the government, and that defendant was not liable in 
this action. Held, error; and that in order to protect 
his title under the sale, defendant must show that the 
property was seized and sold, in accordance with the 
usages of war. Questions of this kind are not likely 
to arise often hereafter, and the decisions respecting 
them are mainly of historic and illustrative value. 


A most interesting and widely applicable decision 
was made by the supreme court of Pennsylvania, in 
State Bank v. McCoy, 69 Penn. Stat. 204, wherein it 
was held, that the drunkenness of the maker of a nego- 
tiable promissory note cannot be set up against the 
innocent holder thereof. This question is different 
from those other questions which have arisen recently, 
as to the liability of the signer of a paper (without 
the intention to make a note), which afterward 
proves to be anote. The general rule is, that a con- 
tract made by a person so destitute of reason as not 
to know the consequences of” his contract, though his 
incompetency be produced by intoxication, is void as 
between the parties. 2 Kent’s Com. 452. And, un- 
doubtedly, the total drunkenness of the maker, when 
he executed the note, if known to the’ payee, renders 
it void as to the latter. Gore v. Gibson, 13 M. & W. 
623. But a note may be void as to some parties, 
and valid as to others, and the supreme court of Penn- 
sylvania are of the opinion, that a note made under 
the circumstances of this case is valid as to a bona fide 
holder, on the principle, that where a loss must be 
borne by one of two innocent persons, it should be 
borne by him who occasions it. See Caulkins v. Fry, 
35 Conn. 170; ante, vol. 6, 118. 


In Rutherford v. Tracy, 48 Mo. 326, it was held that, 
in a deed of land, the description by lot should pre- 
vail over that by courses and distances. Thus, where 
the language conveying the premises was: “ Lot No. 
3, in block 87, in the old town of Hudson, now 
Macon, beginning at the northeast corner ; thence west 
to the alley; thence,...etc., to the beginning,” the 
description actually embracing less than lot 3, it was 
held that all of lot 3 was conveyed. This is a most 
reasonable rule, and is now generally acquiesced in. 


See Brown v. Huger, 21 How. 306; Keith v. Reynolds, - 


3 Greenl. 393; Jackson v. Barringer, 15 Johns. 471; 
Lodge v. Lee, 6 Cranch, 237. 








OBITER DICTA. 


Gen. Z. Taylor would have been a good man to have 
on one’s bond. He was one of those fellows who 
“never surrenders.”’ 

Breach of promise cases continue to flourish. A 
Connecticut man pays $6,000 rather than wed the girl 
who spells marry withone r. Perhaps he is right. 


A recently appointed justice of the peace in Maine 
has had the frankness to admit that there were some 
“‘pints’’ in practice which he wasn’t sure how to “ git 
around.” ‘‘ Now,” said he, “‘should a lawyer apply to 
me for a writ of corpus christi, I swear, I wouldn’t 
exactly be ekal to ginnin’ him one.”’ 


A Massachusetts attorney, acting for another man, 
recently acknowledged a deed before himself as justice 
of the peace. We would like to know how he was 
pleased with his own ‘personal appearance.”’ This is 
equal to the judge, in Missouri, who divorced himself 
in his own court. 2 


It is etiquette in California, when a law becomes a 
dead-letter to give itadecent burial. In Kern county 
of that State, the citizens resolving that the Sunday 
law was virtually defunct, and accordingly ought to be 
put out of the way, deposited the code in a coffin and 
bore it to the cemetery, where “ Father Grimes” was 
sung and service read from Mark Twain’s Nevada 
Funeral. 

A gentleman, who had recovered a handsome sum 
from the city, for neglect in repairing the street,whereby 
he fell into a hole and injured (as he alleged) his means 
of locomotion, was observed, within afew days after 
damages had been paid him, to walk off as briskly as 
anybody. He no longer even took the pains to walk 
lame when he met an alderman. The lawyers about 
town agreed that his lameness had been fully “ cured 
by verdict.” 


Somebody is building a new hotel at Gosport, Isle of 
Shoals. The Boston papers spoke of the owner as “a 
Portsmouth lawyer.’’ Of course a lawyer does n’t 
have money enough for that sort of thing. One of the 
fraternity there, in correcting the misstatement, re- 
marks: ‘‘The Portsmouth lawyers may possibly under- 
stand how to mix things at the bar, but we doubt if 
any of them ‘can keep a hotel.’”’ 


It seems that in the west they are blessed with what 
are called ‘‘shell bark lawyers.’’ It is related of one 
of this high-toned fraternity that his client was up on 
two small charges, ‘‘frivolous charges,’’ as shell bark 
designated them (forging a note of hand and stealing a 
horse). On running his eye over the jury he didn’t 
like their looks, so he prepared an affidavit for contin- 
uance, setting forth the absence of a principal witness. 
He read it in a whisper to the prisoner, who, shaking 
his head, said: ‘‘Squire, I can’t swear to that doky- 
ment.” “Why?” “Kase hit haint true.’’ Old shell 
inflated and exploded loud enough to be heard through- 
out the room. ‘‘ What! forge a note an’ steal a horse, 
and can’t swear toalie! Hang such infernal fools.” 
And he immediately left the conscientious one to his 
fate. 
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COURT OF APPEALS ABSTRACT. 
CONTRACT. — 

Action to compel the canceling of a mortgage. De- 
fendants made a contract with plaintiffs to furnish 
material and build a house upon the premises of the 
latter, for a specified sum, to be paid by installments 
as the work progressed. Defendants proceeded with 
the work until two installments were earned, and, 
plaintiffs refusing to pay them, defendants abandoned 
it. It was subsequently agreed by the parties, that 
plaintiffs should execute and deliver to defendants a 
bond and mortgage equal to the original contract price 
and for certain expenses, payable six months from 
date. Defendants agreed to complete the building 
according to the original contract, provided the title to 
the mortgaged premises should prove, upon examina- 
tion, satisfactory; if not, they were to hold the bond 
and mortgage for the work already done. The bond 
and mortgage were executed and defendants proceeded 
to complete the buildings; before it was finished it was 
blown down and destroyed: defendants declined to 
erect a new building. Held, that, by the new contract, 
defendants did not re-instate the original contract, or 
resume its performance and risks; that there was no 
express or implied surrender of the absolute rights 
acquired by plaintiffs’ default, and that defendants 
were entitled to hold the bond and mortgage as secur- 
ity for the work performed under the original contract. 
Killip et al. v. Metzen et al. Opinion by Andrews, J. 


EVIDENCE. 

Bill of lading.— Where a shipper of property takes 
from the carrier a bill of lading, receipt or other 
voucher, expressing the terms and conditions upon 
which the property is to be transported, the writing, 
im the absence of proof of fraud or mistake, must be 
taken as the evidence, and the sole evidence, of the 
final agreement of the parties, and by it their duties 
and liabilities must be regulated. Resort cannot be 
had to prior parol negotiations to vary itsterms. Long 
v. N. ¥. OC. R. R. Co. Opinion by Allen, J. 


INSURANCE. 


Action upon a policy of life insurance, by which the 
sum insured was agreed to be paid “ within ninety days 
after due notice and proof of interest, and of the death 
of the insured.’’ On the trial the only evidence of com- 
pliance with this condition was in response to this ques- 
tion asked a witness by defendant’s counsel: “ Did you 
deliver preliminary proofs?’’ The witness answered 
that he did at defendant’s office, and fixed the time more 
than ninety days before the commencement of the suit. 
At the close of the evidence defendant’s counsel moved 
to dismiss the complaint, on the ground that plaintiffs 
were bound to produce, in evidence, the proofs served, 
or proofs to show a performance of the condition pre- 
cedent, furnishing due proof of the insured’s death 
ninety days before suit was brought. This motion was 
denied, and plaintiffs obtained verdict. 

Held, that the preliminary proofs having been de- 
livered was some evidence of the performance of the 
condition precedent, and these proofs being in defend- 
ant’s possession, and it not having accounted for or 
produced them, and having received and retained them, 


as far as appears, without objection, it would not be ; 


assumed that they were defective, and the evidence 
was sufficient to sustain the verdict. Hincken et al. v. 
Mutual Benefit Life Ins. Co. Opinivn by Allen, J. 





LIEN. 


1. An expenditure by one of his money upon the lands 
of another, or in which that other has a prior interest, 
if it be without request or sanction of the latter, express 
or implied, creates no legal or equitable right that will 
override his estate. Cook v. Banker et al. Opinion by 
Folger, J. 

2. A specific equitable lien upon lands will not be 
preferred to a prior lien by judgment thereon, and this 
is so although the lands are acquired by the debtor 
after the recovery of the judgment; nor does the fact 
that the foundation of the equitable lien is money used 
to improve and save the property entitle it to priority. 
Ib. 


MORTGAGE. 


A mortgage, executed for the purpose of raising 
money thereon, from the mortgagor, and without any 
delivery to or consideration being paid therefor by 
the mortgagee, has life and validity only from the time 
of its assignment and delivery to an assignee for value, 
and this transaction cannot have a retroactive oper- 
ation, so as to give effect to the mortgage at an earlier 
day, to the prejudice of others having rights legal or 
equitable existing at that time, nor can these rights be 
affected or destroyed by any act or representation of 
the mortgagor. Where such a mortgage was executed 
and recorded and subsequently negotiated, but before 
assignment and delivery another person acquired a 
lien upon the mortgaged property, the latter lien had 
the priority, and this was so, although the assignee 
before taking the assignment required and obtained 
from the mortgagor an affidavit that the mortgagee 
advanced the whole sum of principal secured by the 
mortgage without abatement, and that there was no 
offset, defense or counter-claim thereto. 

An assignee of a mortgage takes it subject not only 
to any latent equities that exist in favor of the mort- 
gagor, but also subject to the like equities in favor of 
third persons. Schafer et al. v. Reilly etal. Opinion 
by Allen, J. 


PROMISSORY NOTE. 


1. Action against an indorser of a promissory note, 
payable to A, or order, and‘indorsed by defendant prior 
to its delivery to the payee, who transferred the same 
by indorsement “without recourse.” Before matu- 
rity the purchaser transferred the same to plaintiff for 
a valuable consideration, plaintiff and his vendor 
having notice before purchase that the indorsement 
of the payee was made after the note came into his 
hands indorsed as aforesaid. 

Held, that plaintiff could not recover. Phelps v. 
Vischer, exr., elc. Opinion by Grover, J. 

2. In the absence of proof that the indorser of the note 
prior to its delivery to the payee, indorsed with intent 
to become surety for the maker to the payee, the legal 
presumption is that he stands in the position of sub- 
sequent indorser, and the payee can neither maintain 
an action upon the indorsement nor can he transfer a 
right of action thereon to a purchaser with notice, 
except upon assuming the responsibility of first in- 
dorser. Ib. 


STATUTE OF LIMITATION. 


Foreign corporation. —The benefit of the statute of 
limitations of this State cannot be claimed by a foreign 
railroad corporation in an action in which the courts 
of this State have jurisdiction, although it has, before 
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the commencement of the action, for the time speci- 
fied in the statute, continuously operated and carried 
on a railroad in this State, having a large amount of 
property for all that time within the State,'and having 
a managing agent resident within the State. Rathbun 
v. N. C. R. R. Co. Opinion by Folger, J. 


—--- eae - 
GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT—JANUARY AND MARCH 
TERMS, 1873. 


CARRIERS. 


Plaintiff having delivered certain articles to W. Bros. 
to secure a loan of $88, directed W. Bros. to send them 
to her by express —$88 C.0.D. W. Bros. placed same 
in a package directed to plaintiff, and delivered them 
to defendant with their bill for $88; the delivery was 
made by a “young man”’ in W. Bros.’ employ. Upon 
its delivery, defendant’s agent gave to the young man 
a receipt which contained the following: ‘“‘It is part 
of the consideration of this contract, and it is agreed 
that the said express company are not to be’held liable 
or responsible, nor in any event shall the 
holder hereof demand beyond the sum of $50, at which 
the article forwarded is hereby valued, unless other- 
wise herein expressed, or unless specially insured by 
them, and so specified in this receipt, which insurance 
shall constitute the limits of the liability of the 
National Express Company.’’ In this case the value 
of the property was stated in the receipt at $88. There 
was no proof as to whether the paper was read by the 
“young man,’’ but the next morning he took it to one 
of the firm of W. Bros., who read it and never made 
any objection. The agent testified that he asked the 
“young man’”’ about the value of the property, the 
“young man’’ then delivered to him W. Bros.’ bill for 
$88, and he inserted that amount in the receipt. Upon 
proof of loss, plaintiff recovered the full value of the 
articles. 

Held, by the general term, upon the authority of 
Belger v. Dinsmore (decided by the commission of 
appeals, September, 1872, not yet reported), that the 
receipt was a contract, and that the plaintiff was 
bound ,by the action of W. Bros. and their “‘ young 
man.” Nelson v. H. R. R. R., 48 N. Y. 504. Judg- 
ment reversed; new trial ordered; costs to abide the 
event. Souwmet v. National Express Company. Opin- 
ion by P. Potter, J. 


CONSTRUCTIVE TRUST. 


Plaintiff being the owner of a farm, and having a 
contract with C, for the purchase of fifty-two acres 
adjoining, upon which there was due some $1,500, made 
a verbal agreement with defendant K as follows: 
Plaintiff to sell and convey to K one hundred and ten 
acres, including part of the fifty-two acres, to be paid 
by K as follows: K was to satisfy a judgment which 
K held against plaintiff; he was to pay the amount due 
to C on the contract for the fifty-two acres; take a 
deed from C, and convey the part not included in the 
one hundred and ten acres to plaintiff; K was to give 
his bond and mortgage for the balance. At this time 
plaintiff's farm was incumbered by two mortgages to 
the State and a judgment to one Steers. K knew 
these facts at the time and the agreement was presently 
modified in this way. Plaintiff and K were to join in 
obtaining a release of the one hundred and ten acres 
from the mortgages, and K was to give a mortgage for 





$5,000 upon one hundred and ten acres to the State as 
consideration for the release. One agreement was so 
far carried out that C, by plaintiff's direction, conveyed 
the fifty-two acres to K, upon K’s paying him the 
amount due on the contract. Delay ensuingin obtain- 
ing the release from the State, K told plaintiff that the 
arrangements were at an end, and that he should make 
war upon him. K then bought in the Steers’ judgment 
taking an assignment of it to his brother, but for his 
benefit. February 10, 1870, he caused proceedings sup- 
plementary to be instituted on that judgment, defend- 
ant P was appointed receiver, and July 2, 1870, he sold 
at auction plaintiff's interest in the fifty-two acres to K. 
December, 1869, foreclosure to the State mortgages was 
begun upon the advice of K; judgment was entered 
therein June 28, 1870, and plaintiff's whole farm sold to 
defendant D, August 27, 1870, at auction. Plaintiff 
moved to set aside the sale, but the motion was denied 
upon the ground that by reason of plaintiff's receiver- 
ship plaintiff had no standing in court. The sale 
became absolute, and K obtained the surplus moneys 
on his judgment and the Steers’ judgment. At the 
foreclosure sale K agreed to sell the fifty-two acres 
to D for $3,000, and afterward conveyed to D,and D 
gave back a mortgage for that sum and paid $70. At 
the trial before a referee, it did not appear exactly at 
what time this was done, whether before or after D 
obtained knowledge of the facts. But upon the argu- 
ment before the general term plaintiff produced the 
mortgage, which appeared to have been given to K, 
after D had been served with the complaint in this 
action. 

Held, By the general term, Ist. That the foreclosure 
sale was regular. 2d. That K held the fifty-two acres 
as plaintiff's trustee. Sugden’s V.& P. ch. 20. 3d. That 
the mortgage could be read upon the argument to sup- 
ply the defect in the proof below. Rockwell v. Merwin, 
1Sweeny, 484; 45 N. Y. 166; 2 Sandf. 718. It therefore 
appeared that D had notice before he paid any thing 
and took the land charged with the trust. 1J.C. R. 
301; Griswold v. Miller, 15 Barb. 520. Judgment that 
plaintiff be allowed to redeem the fifty-two acres upon 
payment of the sum paid K to C, with interest, less 
costs of the trial and appeal, and the rents and profits, 
and that there be a reference for an accounting. Genet 
v. Davenport et al. Opinion by P. Potter, J. 


CONTRACT. 

Action to recover $1,000 and interest upon a special 
contract. By plaintiffs testimony the following facts 
appeared: Defendant agreed that if plaintiff would pro- 
cure a purchaser for “ the Barnsdale estate,” at $100,000, 
he would pay plaintiff $1,000, and all he could get over 
$100,000. Plaintiff then induced Smith, Stout and Cof- 
fin to enter into a contract with defendant for the pur- 
chase of the estate for $135,000, as follows: Stout & 
Coffin were to pay $90,000 and own two-thirds of the 
estate. Defendant was to take a certain refinery at 
$10,000, and plaintiff and Smith were to own the re- 
mainder. In reality all the money was to come from 
Stout & Coffin, but they supposed that $135,000 was 
the real price, and that plaintiff and Smith were to pay 
for their share in money. This contract was reduced 
to writing and executed, and Stout paid $2,000 upon it. 
Afterward defendant informed Stout & Coffin of the 
true nature of the transaction, and they then refused 
to go on, and defendant paid back the $2,000. Upon 
these facts, the court held that there was fraud upon 
plaintiff ’s part as against Stout & Coffin, that upon its 
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discovery they had the right to rescind, and, therefore, 
plaintiff had not fulfilled his contract and could not 
recover, and he nonsuited plaintiff. The general term 
affirmed the judgment. 

Per P. Potter, J., dissenting. Plaintiff was not a 
broker. Story on Agency, § 28; Pott v Turner, 6 Bing. 
706; Domat, book 1, title 17,§1; Milford v. Hughes, 16 
Mees. & Welsb. 176,177. According to his evidence, 
defendant had entered into the contract with him 
understandingly, with a full knowledge of all the facts, 
and is estopped from setting up any fraud that there 
might be against Stout & Coffin. Whether Stout & 
Coffin could rescind, on account of the fraud, is imma- 
terial, so far as defendant is concerned. The case 
should have gone to the jury. Atwater v. Atkinson. 


costs. 

1. Special proceedings.—The R. & S. R. R. Co. in- 
stituted proceedings under the statute to take lands of 
D. and J. From the order appointing commissioners, 
D. and J. appealed to general term, and, from an order 
of afirmance there, to the court of appeals, where the 
order was reversed and application denied (43 N. Y. 
137). Meanwhile, the hearing had been proceeding be- 
fore the commissioners. Upon the coming down of 
the remittitur, an order was granted, at special term, 
giving to D. and J. full costs, as upon trial at special 
term and appeals in general term and court of appeals, 
and also an additional allowance. From this order, the 
R. & S. Co. appealed. 

Held, by the general term, that this was a special pro- 
ceeding, within the meaning of chapter 270, Laws 1854. 
N. Y. C. R. R. Co. v. Marvin, 11 N. Y. 277; King v. 
Mayor of New York, 36 id. 182; Matter of Canal and 
Water streets, 12 id. 406, 409; Pryor’s Appeal, 5 Abb. 
272; People ex rel. Clute v. Boardman, 4 Keyes, 59, 67. 
That the services here were not analogous to services 
upon “motions” in civil actions. Thomas v. Clark, 
5 How. 376; Ellsworth v. Gooding, 8 id. 3; Webb v. 
Norton, 10 id. 119; Phipps v. Van Cott, 15-id. 117, 
but were “similar”’ to such services as in civil actions 
would entitle a party to full cosis. Order affirmed. 
Rensselaer & Saratoga R. R. Co. v. Davis et al. Opinion 
by P. Potter, J. 

2. Appeal from justices’ court. —In an action in jus- 
tices’ court, plaintiff recovered $100. Defendant ap- 
pealed, and stated, in his notice of appeal, aa follows: 
“The judgment should have been more favorable to 
the defendant in this, to wit: It should not have been 
for a larger amount than $10; it should have been for 
the defendant,.and for his costs; it was too large a 
judgment. This appeal is brought for a new trial in 
the county court.’”’ At the trial in the county court 
plaintiff recovered $83.88. Plaintiff made no offer to 
correct the judgment. The clerk adjusted costs for 
plaintiff. The county court denied a motion for re- 
adjustment, and from this order defendant appeals. 

Held, by the general term, that the question as to the 
sufficiency of the notice was no longer an open one. 
Younghause v. Pingar, 47 N. Y.99; 63 Barb. 299. That 
section 371 of the Code, and the offer provided for 
therein, applies to all appeals from a justices’ court — 
appeals for a new trial, as well as appeals on questions 
of law only. The defendant was entitled to costs. 
Order reversed. Adjustment set aside, and clerk 
directed to adjust costs in favor of defendant. Bixby 
vy. Worden. Opinion by P. Potter, J., Daniels, J., 
concurring. 

8. Discontinuance. — Upon discontinuance by plain- 





tiff, un additional allowance was granted-to defendant 
upon plaintiff’s appeal. 

Held, by the general term, that, in a difficult and ex- 
traordinary case, plaintiff has no right to escape liabil- 
ity for extra costs by entering his discontinuance, and 
so preventing a judgment. In such a case, defendant 
has a right to a judgment, if necessary, to bring him 
within the letter of the statute. Order affirmed. 
Folsom v.Wagoner. Opinion by P. Potter, J. 


*DEED. 


Action of trespass for pulling down plaintiff’s fence. 
Defendant justified under authority from one of the 
school trustees of the district. In 1839, one Jennings 
owned a certain farm, including the locus in quo, lying 
along a highway. A school-house stood upon the 
highway, and upon said premises, and Jennings’ fence 
began to diverge from the highway, at a point forty-five 
rods west from the school-house, and continued to 
diverge until it ran behind the school-house, leaving a 
strip of land. unfenced upon the highway side, between 
the highway and the fence, and extending to the 
school-house. In that year Jennings granted, with 
full covenants to the school trustees, ‘all that certain 
piece of land, on lot 57, and on the ground now occupied 
by the present school district, for the sole and express 
purpose of a school-house, to have and to hold the said 
piece of ground with the appurtenances unto the said 
trustees,’ etc. The school buildings consisted of the 
school-house proper and two outbuildings, and were 
used for school purposes down to the beginning of the 
action. During all that time, to 1868, the children had 
used the strip of ground as a play-ground. In 1868, 
plaintiff, having acquired Jennings’ title, built a fence 
along the highway, to within four and four-fifth rods 
of the school-house, and then across the strip. Defend- 
ants pulled this fence down, which was the trespass 
complained of. The court at the trial left to the jury, 
1st. Whether the strip was necessary to the school- 
house, so as to pass as appurtenant to the grant. 2d. 
Whether the strip had been held adversely by trustees 
for tweuty years, and the jury found for defendant. 

aleld, by the general term, per P. Potter, J., that the 
grant conveyed, as appurtenant, whatever was neces- 
sary for its enjoyment by way of easement, if not in 
fee, and the question as to what was necessary was a 
question of fact for the jury. Huttemeier v. Albro, 18 
N. Y. 51, 52; 3 Saund. 200, note 2; Bittesworth’s Case, 
2 Rep. 517 (32 n.); 1 post, 5, b; id. 56, a; Shep. Touch- 
stone, 94; Doe v. Collins, 2T. R. 498. The court was 
right, therefore, in submitting that question. But the 
ruling upon the question of adverse possession was 
erroneous. There was no evidence of occupation or of 
a claim which was either definite or exclusive. 

Per Parker, J. The deed to the school trustees con- 
veyed only the land on which the school-house then 
stood, together with the right as an easement to 
continue the other buildings as they then stood, and a 
right of way to them, and not the locus in quo, or the 
use of it as a play-ground. Also there is no evidence 
of an adverse possession. New trial ordered, costs 
to abide event. Ogden v. Jennings et al. Opinions by 
P. Potter and Parker, JJ., Miller, P. J., concurring in 
result. 

EVIDENCE. 


1. Indictment against defendant, a bridge company, 
for a nuisance in maintaining an unsafe bridge. The 
indictment was found March, 1871; it was tried 
October, 1872. Upon the trial the court admitted evi- 
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dence of the condition of the bridge down to the time 
of the trial, as evidence of its condition when the in- 
dictment was found, and the jury found a verdict of 
guilty. 

Held, by the general term, that the admission of evi- 
dence of the condition of the bridge, at and about the 
time of the trial, and long after the time when the in- 
dictment was found, was error. Conviction reversed. 
The People v. President, Directors and Company of the 
Mohawk Bridge Company. Opinion by Parker, J. 
Miller, P. J., concurring. 

2. Action upon a note. Defense, that note was 
forged. Upon the trial it appeared that the note was 
delivered to plaintiff by one Nash, and that the payee’s 
name was then in blank, and was inserted afterward. 
Upon the cross-examination of defendant, plaintiff 
placed seven papers, one after another, in a large en- 
velope, and exhibiting defendant’s name through a slit 
in the envelope, the rest of the papers being concealed, 
asked defendant, in « case, if it was his writing. 
Then the whole of the papers were shown him, and he 
was asked the same questions. And the court allowed 
the jury to take out with them, for the purpoee of com- 
parison, the note in suit and two other notes of de- 
fendant’s which had been put in evidence for other 
purposes. Plaintiff had a verdict. 

Held, by the general term, that the note was not void 
on account of the blank. Gibson v. Merit, 1 H. Black. 
608, 609; Storm v. Sterling, 3 El. & Bl. 882; Edwards on 
Bills, 131; Chitty on Bills, 156; Brown v. Gilman, 13 
Mass. 157; Bagley on-Bills, 22; Crutchly v. Clarance, 2 
M. & S. 90, 91; Usher v. Damay, 4 Camp. 97; Crutchly 
v. Mann, 5 Taunt. 529; Story on Prom. Notes, § 37; 
8 Kent’s Com. 77; Mitchell v. Culver, 7 Cow. 336; Kit- 
chen v. Place, 4i Barb. 465; Bruce v. Westcott, 3 id. 374. 
That the method of cross-examiuation adopted was 
discretionary with the court, and was noterror. Peake 
on Ev. 189, 190; 2 Pothier, 233, 234; 1 Stark. on Ev. 186; 
Wentworth v. Buhler, 3 E. D. Smith, 309; Plate v. Kelly, 
16 Abb. Pr. 188; Western Turnpike v. Loomis, 32 N. Y. 
127. That it was not error to send the notes to the jury, 
all of them being legitimately in evidence for other 
purposes, they could be used for comparison. Van 
Wyck v. McIntosh, 14 N. Y. 442. And the court may 
send to the jury any paper in evidence. Howland v. 
Willett,9 N. ¥.175. Thecase of Bank of Commonwealth 
v. Mudgett, 44 N. Y. 524, is not opposed. Judgment 
affirmed. Hardy v. Norton. Opinion by P. Potter, J. 
Parker, J., concurring; Miller, P. J., dissenting. 


NEGLIGENCE. 

Plaintiff's intestate walked across defendant's track, 
at the Broadway crossing, at Albany, and stopped upon 
the west side. About five minutes afterward one of 
defendant’s engines, with some freight cars, passed up 
the track to a switch some 200 feet above, and backed 
down upon another track. As they were backing 
down an omnibus attempted to cross the track, from 
the east, and plaintiff's intestate started to cross it 
from the west. He stepped one side to get past the 
omnibus, and walked below it, and was struck by the 
cars and killed. There was a clear view all the way 
upto the switch, and, though about eight o’clock in the 
evening, it was not so dark but what the cars could be 
seen, according to the testimony of some of the wit- 
nesses, all the way to the switch. One witness testi- 
fied that deceased was looking down the track. The 
court at circuit denied a motion for a nonsuit, and 
plaintiff had a verdict, dnd the judgment thereon was 





affirmed by the general term. By P. Potter, J., dis- 
senting, that the case was within the rule of Davis v. 
N.Y. C. R. R., 47 N. ¥. 400, and Gorton v. Erie Rail- 
way, 45 id. 660, 664, that deceased was guiltyof contribu- 
tory negligence and plaintiff should have been non- 
suited. Welchv. NN. Y. C.& H.R. R. Co. 


PARTIES. 


Action brought by the supervisor of the town of 
Westford to compel defendants, as railroad commis- | 
sioners of that town, to account. In August, 1869, the 
town of Westford was the owner of 300 shares of stock 
of the A. & 8S. R. R. Defendants, as railroad commis- 
sioners, sold to the agent of Erie Gould said stock for 
$30,000, its par value, for which sum they accounted to 
the town. They also received $2,000 each as an induce- 
ment to them as such commissioners to make such sale. 
Case was tried by the court, and judgment rendered 
against each defendant for $2,000 and interest. Defend- 
ants appealed. 

Held, by the general term, Ist. That the action was 
properly brought in the name of the supervisor, under 
ch. 747, Laws 1867; 1 R. S. 357, $§ 1,2; 2 R. S. 473, §§ 
92, 93; ch. 64, Laws 1856,§9. The case of Town of 
Duanesburgh v. Jenkins, 46 Barb. 310, is not opposed. 
It only holds that a town may sue, and besides was an 
action against a town, as to which the statute is differ- 
ent. 2R. 8S. 473, § 95. See Supervisors of Galway v. 
Stimson, 4 Hill, 136; Gould v. Glass, 19 Barb. 184; 
Looney v. Hughes, 30 id. 611. 2d. That the action 
could be maintained against defendants jointly. It is 
in effect an action for fraud. nckerhoof v. Brown, 
6J. C. R. 139, 158; Fellows v. Fellows, 4 Cow. 683; N. Y. 
&N. H.R. R. Co. v. Schuyler, 17 N. Y. 606, 607, and 
34 id. 45. Judgment affirmed with costs. Griggs, 
Supervisor of Westford, v. Griggs & Draper. Opinion 
by P. Potter, J; Miller, P. J., and Parker, J., con- 
curring. 

PRACTICE. 


1. Judgment.— Defendant was a married woman, 
engaged in a separate business. Before trial, she offered 
to allow judgment to be entered against her for $60, 
which was not accepted. On the trial, plaintiff recov- 
ered $53. The special term granted an order giving 
costs to defendant. 

Held, by the general term, that in an action at law a 
money judgment is the proper form against a married 
woman having a separate business; that the offer was 
therefore good. Order affirmed, with $10 costs. Vos- 
burgh v. Brown. Opinion by P. Potter, J. 

2. Re-argument.— That a controlling decision has 
been overlooked is good ground for a re-argument, but 
where an important decision, though not noticed in 
the argument, is furnished to the members of the court 
and the opposing counsel before decision, a re-argu- 
ment will not be granted, because it was overlooked at 
first. Younghause v. Fingar. Opinion by P. Potter, J. 


RAILROADS. 


1. Exceptions after verdict for plaintiff. Defendant 
undertook to transport plaintiff's cattle from Buffalo 
to Albany under a special contract, by the terms of 
which plaintiff assumed the risk of all damage by rea- 
son of delay, and agreed to “‘load, tranship and unload 
said cattle at his own risk,’”’ defendant ‘furnishing the 
necessary laborers to assist.’”” The ordinary time was 
about twenty-six hours. After numerous delays, 
caused by high water, the train arrived at Palatine 
and plaintiff, having made arrangements for feeding 
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his cattle, then demanded that the cattle be unloaded, 
which, demand was refused by the conductor. The 
train went on, was stopped by the water, and many of 
the cattle died. 

Held, by the general term, that the contract did not 
relieve the defendant from the consequences of its own 
negligence, nor from the obligation to use such reason- 
able precautions and comply with such reasonable 
requests as would save the property from partial loss 
or entire destruction. Judgment on the verdict. Bills 
v. N. Y. C. R. R. Co. Opinion by P. Potter, J., Mil- 
ler, P. J., and Parker, J., concurring in the result. 

2. Action for damages in causing the death of plain- 
tiff’s intestate. Intestate was driving in a cutter 
along a street in Troy in the evening. As he crossed 
defendant’s track, a few inches of the rear of his cutter 
was struck by defendant’s cars, which were backing 
slowly along its north track. The horse shied, and 
about forty feet from the point of collision the cutter 
was overturned, intestate thrown against a tree and 
killed. An examination of the tracks of the cutter 
showed that it began to upset twenty-two feet beyond 
the point of collision, not before, and at that point the 
track of the cutter took a sharp turn. The evidence 
showed that intestate was thoroughly familiar with 
the crossing, that the horse was gentle. He was driv- 
ing on a trot, and the horse’s head was within five or 
ten feet of the south track when intestate's companion 
discovered the cars. One of the witnesses testified 
that a car could be seen half the width of a block, so 
as to distinguish it. There was no evidence whether 
intestate looked or not. The cars came within his 
vision for sixty feet before he reached the track. 
Defendants moved for a nonsuit, on the ground of con- 
tributory negligence. That the collision was not the 
proximate cause of intestate’s death. Plaintiff had a 
verdict. On appeal, the judgment was affirmed by the 
general term. Per P. Potter, J., dissenting: Plain- 
tiff’s intestate was guilty of contributory negligence in 
attempting to cross the track. Within the rule of 
Gorton v. Erie Railway Co., 45 N. Y. 664; Ernst v. H. 
R. R. R. Co., 39 id. 61, 68; Havens v. Erie Railway 
Co., 41 id. 296, the burden to show absence of 
contributory negligence lay on the plaintiff. Gonzales 
v. N.Y. & H.R. R. Co., 38 N. Y. 442. Also that plain- 
tiff should have been nonsuited on the ground that the 
collision was not the proximate cause of intestate’s 
death. Ryan v. N. Y. C. R. R. Co., 35 N. Y, 210. Grip- 
penv. N. Y. C. R. R. Co. 


—-— e@e —--—— 
DIGEST OF RECENT AMERICAN DECISIONS.* 


CONVERSION. 


A borrowed from B, an incorporated bank, $4,000 in 
Confederate treasury notes, to be returned within ten 
days, and left with B, as security, $4,000 in its own 
bills — the latter being more valuable than the former. 
A, within the limited time, offered to return $4,000 in 
Confederate treasury notes,and demanded back the 
$4,000 he had left with B as security. The latter 
refused to take the one or return the other. Held 
(Willard, J., dissenting), that B’s refusal to return the 
$4,000 in its own bills was a conversion of those bills, 
and that trover lay for such conversion. Abrahams v. 
The Southwestern Railroad Bank, 33. 





* From 7 American Reports. 











CONVEYANCE. 


G. conveyed land to B. by a deed which was never 
recorded. After G.’s death, his heirs conveyed the 
same land to R. by a quit-claim deed, R. knowing noth- 
ing of the former conveyance. 

Held, that R., having only a quit-claim deed, was not 
a bona fide purchaser. Rodgers v. Burchard, 283, and 
note, 286. 

COPYRIGHT. 

R., of London, composed a drama, and assigned to 
plaintiff the exclusive right of printing, publishing and 
producing it on the stage in the United States. R. 
afterward allowed it to be performed at a London 
theater. Defendant, a resident of New York city, 
printed and sold copies of the drama in that city, hav- 
ing received the drama from persons who had seen and 
heard it in London. 

Held, that the permission to perform the drama at the 
London theater did not amount toa dedication of it 
to the public, nor give any hearer any title or right to 
the manuscript or a copy of it; and that plaintiff, 
although an alien, was entitled to an injunction in the 
courts of New York, restraining defendant from print- 
ing or selling copies of it. Palmer v. DeWitt, 480, and 
note, 488. 

CORPORATION. 

1. An individual stockholder in a corporation may 
maintain an equitable action against the directors, for 
misconduct in office, when the corporation itself is 
unable, or, through fraud or collusion, omits to sue; 
and when the directors are charged with fraud, it is not 
necessary for the stockholder to apply to them for the 
use of the corporate name in bringing the suit. Mus- 
sina v. Goldthwaite, 281. 

2. In a suit to forclose a mortgage given by a stock 
company to secure certain of its bonds, there was a 
judgment by default taken against the company,where- 
upon an individual stockholder filed a plea of inter- 
vention, setting up that the bonds were fraudulently 
issued by the directors, and charging collusion between 
the plaintiff and the officers of the company. On de- 
murrer, held, that the plea was good. Ib. 


COVENANT OF SEIZIN. 

A covenant of seizin runs with the land, and is divis- 
ible, so that if the land be sold in parcels to different 
purchasers, each may maintain an action upon the 
covenant. Schofield v. The Homestead Company, 197. 


CRIMINAL LAW. 


1. On the trial of a prisoner indicted for murder, 
after the case had been given to the jury, and while the 
jury were deliberating, the prisonerescaped The jury 
disagreed; the prisoner was re-arrested and again 
brought to trial on the same indictment. 

Held, evidence of guilt, though not conclusive. Mur- 
rell v. The State, 592. 

2. Under an indictment for murder, the defendant 
plead not guilty, issue was joined, a jury impaneled, 
the witnesses sworn, and the case stated to the jury by 
counsel for both defendant and the State. At this 
stage of the proceedings, the prosecuting attorney 
suggested to the court a variance between the date on 
which the murder was alleged, in the indictment, to 
have been committed and the date alleged in the 
original affidavit; whereupon the court dismissed the 
indictment. 

Held, that the dismissal of the indictment operated 
as an acquittal of defendant, and that to a second 
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indictment a plea that he had been “ once before put 
in jeopardy of life for the same offense’’ was good. Lee 
v. The State, 611. 

‘ DAMAGES. 

In an action to recover for injuries occasioned by the 
negligence of defendant, held, that plaintiff was only 
bound to use reasonable and ordinary care in the selec- 
tion of a physician, and that the damages could not be 
reduced because the most skillful medical attendance 
was not secured. Collins v. City of Council Bluffs, 200. 


—— +e 


DECISIONS MADE AT A GENERAL TERM — 
SECOND DEPARTMENT. 
APRIL TERM, 1873. 


Charles Costello v. Edward Grogan. Order of county 
court affirmed, with costs.——Orlando A. Wood v. 
Augustus M. Wood. Order reversed, with $10 costs. 
Justice Tappen not sitting. Opinion by Justice Gil- 
bert.—— Watson Sanford v. John G. Barr et al. Mo- 
tion granted without costs. Justice Gilbert not 
sitting. —— Henry Reinmuller v. Edward T. Skid- 
more. Judgment for plaintiff upon the verdict, with 
costs. Opinion by Justice Gilbert. Justice Tappen 
not sitting. —— Josiah Oakes v. Margaret E. Rose. 
Judgment affirmed, with costs. Justice Gilbert not 
sitting. Opinion by Justice Tappen.—— John Siegel v. 
Seabury 8. Gould. Judgment affimed, with costs. 
Justice Tappen not sitting. Opinion by Justice Gil- 
bert.—— Hudson G. Wolff v. D. K. Burke et al, Judg- 
ment modified, and affirmed as modified. Order 
to be settled by Justice Gilbert without costs to 
either party, upon appeal. Opinion by Justice 
Gilbert. —— Andrew 8S. Wheeler v. Mary Merrigan, 
Judgment affirmed. Costs of both parties to be paid 
out of fund. Opinion by Justice Barnard. —— 
Francis H. Duff v, Thomas J. Gardner. Judgment 
reversed, and new trial granted at circuit. Costs 
to abide event. Opinion by Justice Gilbert. —— 
Sarah J. Worthington v. Ralph Worthington. Judg- 
ment affirmed, with costs. Opinion by Justice Bar- 
nard, Justice Tappen not siting.—— Peter Thornton 
v. Gustave Autensmitt. Judgment reversed and new 
trial granted at circuit. Coststo abide event. Opin- 
ion by Justice Tappen, Justice Barnard dissenting. 
—Sidney Cornell v. Theodore E. Perkins. Judg- 
ment and order denying new trial reversed, and new 
trial granted. Costs to abide event. Opinion by Jus- 
tice Barnard.—— Nicholas Doll v. Samuel R. Harlow. 
Judgment reversed, and new trial granted. Costs to 
abide event. Justice Gilbert notsitting. Opinion by 
Justice Barnard.— James Phair v. Henry Barag- 
wanth. Order modified without costs of appeal. 
Order to be settled by Justice Barnard. Opinion by 
Justice Barnard, Justice Tappen not sitting. —— Corne- 
lius Bennett v. Vernon K. Stephenson. Order of 
county court reversed, with $10 costs. Opinion by 
Justice Gilbert, Justice Barnard dissenting.—— John 
E. Howell v. Edwin Mills. Order affirmed, with $10 
costs. Opinion by Justice Barnard, Justice Gilbert 
not sitting.——James M. Halstead v. Elizabeth 8. 
Halstead. Judgment affirmed, with costs. Opinion 
by Justice Gilbert, Justice Barnard not sitting.—— 
Mary Probst v. South Side R. R. Co. Re-argument 
ordered. Justice Barnard and Gilbert not sitting.—— 
fra L. Brown v. Theodore Halsted et al. Order af- 
firmed, with $10 costs. Opinion by Justice Barnard, 
Justice Tappen not sitting. —— Felix McGloin v. U. 
Lackey. Order of county court reversed, with $10 





costs. Opinion by Justice Barnard. —— In matter of 
the application of the Nassau Cordage Co: Order 
modified in accordance with opinion of Justice Gilbert, 
and order to be settled by him. Opinion by Justice 
Gilbert, Justice Tappen not sitting. —- John Reardon 
v. Benjamin J. Wenberg. Judgment reversed and new 
trial granted. Costs to abide event. Opinion by 
Justice Gilbert. —— Eliza Callaghan v. Thomas Hen- 
derson. Judgment and order denying new trial re- 
versed, unless plaintiff stipulate to reduce damages to 
$200 within twenty days; and if she so stipulate, the 
judgment is affirmed for amount of $200, with costs; 
and if she fail to stipulate, the judgment reversed and 
new trial granted. Costs to abide event. Opinion by 
Justice Tappen, Justice Barnard dissenting. —- Hugo 
Bunge v. Joseph H. Tuck. Judgment and order deny- 
ing new trial reversed and new trial granted. Costs to 
abide event. Opinion by Justice Tappen.— Gonsalvo 
De Cordova v. J.C. Beller. Order affirmed, with costs. 
Opinion by Justice Gilbert, Justice Tappen not sitting. 


| ——Charles Eberle v. Isaac Merhbach. Judgment af- 


firmed, with costs. Opinion by Justice Tappen. —— 
Charles P. Vanneman v. Millie D. Powers. Judgment 
affirmed, with costs. Opinion by Justice Gilbert. 
— People ex rel. Lord v. Oliver Crooks. Judg- 
ment affirmed, with costs. Opinion by Justice Gil- 
bert.——Sophia C. Davis v. William Davis. Order 
reversed, without costs. Opinion by Justice Tap- 
pen.—Jane E. Jones v. Benjamin T. Babbitt. 
Order reversed, and order to be entered vacat- 
ing judgment, and granting leave to defendant to put 
in supplemental answer, without costs, and directing 
new trial. Appeal from judgment dismissed, without 
costs. Opinion by Justice Gilbert, and order to be 
settled by him.— Harvey S. Easton v. Charlotte A. 
Pickersgill et al. Orders affirmed, with costs. Execu- 
tion of the precept for commitment stayed for twenty 
days; if within that time the referee obtain a re-pay- 
ment from the plaintiff of such sum as, with the amount 
in court, and in the referee’s hands, will pay in full the 
taxes and assessments upon the property, and the 
referee’s fees, which are hereby fixed at $50, besides 
disbursements, and apply the same pursuant to order, 
then a perpetual stay. of precept is granted on payment 
of costs of appeal, of one order, $10. This order is with- 
out prejudice to the right of either party to move fora 
re-sale. Order to be settled by Justice Barnard. 


—_+e-—_—_. 


BOOK NOTICES. 


A Concise and Practical Treatise of the Law of Vendors and 
Purchasers of Estates. Fourteenth edition. By Edward 
Sugden (Lord St. Leonards). Eighth American edition. 
By J.C. Perkins, LL. D., 2 volumes. Philadelphia, Kay & 
Brother, 

We are all, it may be presumed, tolerably familiar 
with ‘‘ Sugden on Vendors and Purchasers ’’—a treatise 
which was written before the oldest of us had a pro- 
fessional existence,— which had, nearly seventy years 
ago, “almost the authority of judicial decree,” and 
which is to-day immeasurably the best treatise on the 
subject. The history of this work, given in the 
preface to the thirteenth English edition, is peculiarly 
interesting. ‘‘ Determined,” says the author, “at my 
out-set in life to write a book, I was delighted when I 
hit upon the subject now before the reader—the 
Law of Vendors and Purchasers. The title promised 
well, and many portions of the law had not pre- 
viously been embodied in any treatise. Modern 
law treatises were, indeed, few at that period. 
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When this work was announced for publication, 
nearly the universal opinion was, that it would be a 
failure, as the subjects to be considered were too 
multifarious for one treatise. Nothing dismayed, 1 
labored diligently, and, with the aid of Lincoln’s Inn 
Library, in which a considerable portion of the book 
was written —for my own shelves were but scantily 
furnished —I, at length, finished the work in its orig- 
inal shape. My courage then failed me. The expense 
of publication was certain, and success, I thought, 
more than doubtful; and it was not without some dif- 
ficulty that I could be persuaded to refrain from com- 
mitting the manuscript to the flames, and to join with 
a bookseller in incurring the risk of publishing it at 
half profit and loss, as it is termed. As soon as the 
book was printed, another bookseller bought my inter- 
ést in the edition, and thus relieved me from my obli- 
gations. The amount I received as the price of the 
edition was small, but I have never since received any 
sum with any thing approaching to the same satisfac- 
tion. The book was certainly the foundation of my 
success in life.’’ 

This was in 1805, and the author was hardly twenty- 
two years of age, and not yet called to the bar—condi- 
tions not very favorable to the production of learned 
treatises — but so ably had he performed his task, that 
his book at once met with unusual favor, and the edi- 
tion was sold in less than a year. Lord Eldon spoke of 
it with unusual respect, and the ablest lawyers of the 
day regarded it as authoritative. Since then thirteen 
English editions have been issued, containing the re- 
sults of the labor, the research and the experience of 
fifty-seven years of the author’s life,— not mere reprint 
editions, as we too often have now-a-days, but editions 
in which were given the very latest expositions of the 
law — in which, as he assures us, ‘“‘every line had been 
written by himself, and every cited case perused by 
him in the original report.’’ Such honest, conscientious 
book-making has, we regret to say, nearly gone out of 
fashion. 

Mr. Perkins, the editor of the edition before - has 
performed his work most worthily. He has given in 
his notes the gist of American cases on the subject, as 
well as of the English cases reported since the publica- 
tion of the last edition by the author. These notesare 
clear and concise, and indicate very accurately any 
modifications which the American courts have made 
to the text. 

’ The edition is every way excellent, and we most cor- 
dially commend it to the profession. 





The Treaty of We = = 
thy Detesone a he 
Tork: Harper & Bro’ there, 'p. 280. 


The profession long ago agreed that no one of its 
brethren either has kept, or could keep, harder at work 
in the harness than Caleb Cushing. Constantly em- 
ployed in the United States supreme court, it was well 
known that his profound acquirements in diplomatic 
studies, and his experience in the various international 
subjects, that have come up for discussion at Washing- 
ton in the past twenty years, rendered him an invalu- 
able counselor to the government, and that he has been 
applied to for his opinion and advice whenever the 
State department had a knotty question to solve with 
the fullest degree of confidence. Indeed, a newspaper 
paragrapher lately. has been guilty of the assertion that 
“Cushing is supposed to have drafted the Declaration 


Gacking.” New 





of Independence, and he got Thomas Jefferson, a clerk 
in his office, to copy it.” 

Mr. Cushing was the first choice of the government 
as one of the counsel to represent the United States 
before the tribunal at Geneva. With what ability and 
fidelity he did his work there, the profession and the 
country have readily recognized and will gratefully 
remember. 

The present volume is written in a vigorous style 
and purports to give, somewhat in detail, the history 
of the treaty, and the tribunal at Geneva, its personnel 
and the behavior of its members. The senseless scare, 
which agitated England a year ago, is set forth in a 
clear, forcible narrative, which shows that there is a 
side to English character with which perhaps all Amer- 
icans are not yet acquainted. The portraits of Count 
Sclopis, Staempfli, Viscount of Itajuba, Sir Alexander 
Cockburn and Mr. Charles Francis Adams, are fully 
and yet sharply drawn. The reader gains an insight 
into the characters of these men, which is valuable in 
weighing their respective opinions and motives. Their 
national as well as their individual reputation is com- 
mented upon, and, so far as we are able to judge, with 
justice, if not always in kindness. 

The most conspicuous feature of the book, and that 
which will inevitably attract pointed observation, both 
in this country and abroad, is the style in which the 
Chief Justice of England is criticised and his manner 
and behavior condemned. He is represented as having 
acted the part of an attorney rather than that of a 
judge. He is accused of “ vituperation,’’ of “ disin- 
genuousness,’”’ of ‘“‘angry, irrelevant, confused and 
contradictory declamation against the American gov- 
ernment, and denunciation of its agent and counsel.’ 
This is pretty severe, but, we are constrained to be- 
lieve, not unfair. To one who, against the fact that the 
writer may have been imbued with the natural pre- 
judices of a counsel, sets off the fact that long experi- 
ence in matters of State would be likely to induce him 
to speak of such topics with exceeding care, or reveal 
secrets only upon the most justifiable grounds, it will 
appear, on careful reading of the whole book, that the 
conduct of the “‘ British arbitrator” (as he has been 
improperly called) was, to say the least, extraordinary. 
The only consideration in his favor is, that Gen. Cush- 
ing’s strictures are so unmercifully lavished upon Sir 
Alexander, that we begin to wonder if his deportment 
deserves the full force of these unmistakable adjec- 
tives. We confess the story has interested us to a 
marked degree. 

The writer warmly defends the treaty, the Mixed 
Commission now in session and discusses its other 
branches, beside the Alabamaclaims. Weunderstand 
that an edition is to be published in French for conti- 
nental readers. We regard this volume as an import- 
ant contribution to legal and diplomatic literature. It 
is printed in large, clear type, handsomely bound, and 
is gracefully dedicated to Count Frederic Sclopis, who 
won a lasting reputation by the ability, tact and 
suavity with which he presided over the tribunal. 


—_——_—_@—___——_- 


Charles Francis Adams’ accounts, as arbitrator for 
the United States at the general tribunal, were closed 
on Monday last, at Washington, he receiving $22,500 in 
gold for just one year’s service. He was allowed the 
same pay per annum that he received as minister to 
England, with an additional sum of $5,000 for travel- 
ing expenses. 
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THE MEASURE OF DAMAGES. 

The often cited case of Hadley v. Baxendale, 2 W. 
R. 302, 9 Ex. 341, has been again made the subject of 
considerable discussion in the case of Horne v. The 
Midland Railway Company, which was decided lately 
in the exchequer chamber on error from the court of 
common pleas, whose judgmentisreported. L. R.,7C. 
P. 583. The facts of the case were briefly these. The 
plaintiffs, who were shoe manufacturers, at Kettering, 
had a contract with a firm in London in January, 1871, 
for the sale of shoes which were ultimately destined 
for the use of the French army in the Franco- 
Prussian war. The shoes were to be delivered in Lon- 
don by the 3d of February, at 4s. per pair, which was 
an unusually high price. The war between France and 
Prussia having ceased the price of shoes fell in conse- 
quence of the extraordinary demand also ceasing, and, 
at the time when delivery under the contract had to be 
made, the market value of the shoes was 2s. 9d a pair 
only. The plaintiffs sent a quantity of shoes intended 
for delivery under their contract to the defendants’ 
railway station at Kettering, in time to be delivered in 
London by the 3d of February. Notice was given to 
the station-master that the plaintiffs were under con- 
tract to deliver the shoes by the 3d of February, and 
that, if they were not so delivered, they would be 
thrown on the plaintiffs’ hands, but nothing was said 
about the exceptional character of the contract or the 
unusually high price at which the shoes had been sold. 

The shoes were not delivered until the 4th of Feb- 
ruary, and, consequently, the purchaser refused to 
accept them, and the plaintiffs were obliged to dispose 
of them at the price of 2s. 9d per pair. They brought 
an action against the defendants for the delay in 
delivering the shoes, and the defendants paid £20 into 
court to cover any ordinary damages occasioned 
thereby, but the plaintiffs further claimed the differ- 
ence between the contract price of the shoes and the 
sum at which they were ultimately disposed of. The 
court of exchequer chamber, affirming the decision of 
the common pleas, held that these damages were not 
recoverable. The case of Hadley v. Baxendale was 
much considered in the course of the arguments. The 
doctrine laid down in that case by Alderson, B., in 
delivering the judgment of the court with regard to 
the measure of damages in contract, is as follows: 
‘*Where two parties have made a contract which one 
of them has broken, the damages which the other party 
ought to receive, in respect of such breach of contract, 
should be such as may fairly and reasonably be con- 
sidered either as arising naturally —i. e., according to 
the usual course of things, from such breach of con- 
tract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties at the 
time they made the contract, as the probable result of 
the breach of it;’’ but “‘if the special circumstances 
under which the contract was actually made were com- 
municated by the plaintiff to the defendants, and thus 
known to both parties, the damages resulting from 
the breach of such a contract, which they would 
reasonably contemplate, would be the amount of in- 
jury which would ordinarily follow from a breach of 
contract under these special circumstances so known 
and communicated.” It was contended on behalf of 
the plaintiffs, in the recent case, that the notice which 
was given to the station-master was a sufficient com- 
munication of the special circumstances of the case 
to bring the exceptional damages which the plaintiffs 
claimed within the latter part of the doctrine cited 








above. It was insisted, on behalf of the defendants, 
that a mere notice of special circumstances was not 
sufficient for this purpose, upon the authority of 
Willes, J., in the case of British Columbia Saw Mill Co. 
v. Nettleship, 16 W. R. 1046, L. R., 3 C. P. 499, where 
that eminent judge lays it down “that the knowledge 
must be brought home to the party sought to be 
charged, under such circumstances that he must know 
that the party he contracts with reasonably believes 
that he accepts the contract, with the special condition 
attached to it;’’ in other words, that there must be a 
contract to bear the exceptional damages in case the 
contract be broken. The court, which consisted of 
Kelly, C. B., Blackburn, Mellor and Lush, JJ., and 
Martin, Pigott and Cleasby, BB., held that, assuming 
that a mere notice of the special circumstances would 
be sufficient, even without a contract, there was no 
sufficient notice to bring the case within the doctrine 
in Hadley v. Baxendale, above alluded to. From this 
judgment Lush, J., and Pigott, B., dissented, holding 
that sufficient notice had been given to put the defend- 
ants on inquiry as to the nature of the contract which 
the plaintiffs were under to deliver the shoes, and, if 
they chose to accept them for carriage, without further 
inquiry, they took the risk of what it might turn out 
to be. 

The chief value of the case lies in the observations 
which were made by the judges with regard to the sug- 
gestion in Hadley v. Baxendale, that a notice of special 
circumstances might, as such, make the contracting 
party liable for damages for which he would not other- 
wise have been liable. Blackburn, J., pointed out that 
this part of the judgment was only a dictum, inasmuch 
as it was held that, in the particular case, there was no 
sufficient notice, and that, though there were many 
subsequent decisions that seemed to assume that a 
notice of special circumstances as such might entitle 
the plaintiff to exceptional damages, it had never been 
held affirmatively that such was the case. He, as well 
as several of the other judges, in delivering judgment 
— though guarding themselves against being supposed 
to give a final decision on the point—expressed a 
strong opinion that the dictum in Hadley v. Baxendale, 
above alluded to, was not well founded, and that a no- 
tice could not render the defendant liable to damages 
other than the natural consequences of the breach of 
contract, except in so far as it might be evidence of a 
contract to be liable for such damages. The question 
is not without difficulty, and was further complicated 
in the case above referred to, by the fact that the de- 
fendants were carriers; but, setting this fact aside for 
the present, with regard to the generality of cases, one 
consideration appears to be very strong in favor of the 
view so expressed. If the defendant, on receiving 
notice of the exceptional damages which a breach of 
the contract would entail, refused to be liable for them, 
clearly it would seem that he would not be liable; for, 
if the plaintiff, without refusal, nevertheless entered 
into the contract without objection, it would be clear 
that the liability to such damages could not be taken 
to have been intended by the parties. But if the con- 
tracting party be at liberty to decline to accept the re- 
sponsibility for such damages, though he enter into the 
contract, is it not clear that his liability to such dam- 
ages must depend on his acquiescence, express or im- 
plied, in such liability? For one of two things must 
be the case, either the damages are such as the law, 
under the circumstances of the case, attaches to the 
contract without reference to the intentions of the par- 
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ties, or they must be the result of the agreement of the 
parties. The former case is excluded, if it be the fact 
that the contracting party may enter into the contract 
and yet refuse to incur the exceptional liability, so the 
latter alternative must prevail. And yet it seems that 
there is a certain danger involved in holding that a 
contracting party, with full notice of the special cir- 
cumstances which make the breach of his contract 
peculiarly detrimental to the other party, may delib- 
erately proceed to break it, and yet be liable only to 
perhaps comparatively trifling damages. It seems to 
savour of the proceeding of the Roman knight who 
went about assaulting people, followed by a slave who 
immediately tendered to the assaulted person the legal 
shilling for amends. 

The doctrine of the necessity of notice, which is laid 
down in Hadley v. Baxendale, is obviously based on 
reason and justice. A man who is incurring an excep- 
tional responsibility, will naturally be more than usually 
careful in the performance of his contracts, and it is un- 
fair that persons should be entrapped into taking the 


smaller amount of care,which a comparatively insignifi- | 


cant amount of responsibility suggests, in ignorance of 
the real liability they are undertaking. But it may be 
urged that if a man, with notice of the importance to 
the other contracting party of the performance of the 
contract, proceeds to break it, he has only himself to 
blame for the magnitude of the damages he incurs. 
He has either, knowing what the importance of the 
contract is, rashly undertaken what he cannot per- 
form; or, being able to perform, deliberately prefers 
to break it for purposes of his own. It has been sug- 
gested, in some cases, that a notice, subsequent to the 
making of the contract, might enable exceptional 
damages to be recovered, but it would seem clear that 
this notion is untenable, if the true view be that the 
liability to exceptional damages must be a term of the 
contract. In many cases there will be no substantial 
difference between the doctrine of Hadley v. Baxendale, 
and that of Willes, J., in British Columbia Saw Mill 
Co. v. Nettleship, for very often if a special notice be 
given by one party of the exceptional consequences of 
a breach of contract, and the contract be, nevertheless, 
accepted by the other party without objection, it may 
fairly be presumed that it has been made a term of the 
contract between the parties, that there should bea 
liability to such exceptional consequences. — Difficulties 
might, however, arise with regard to written contracts, 
and a question may be raised whether a term could be 
added to them with respect to damages by parol. This 
difficulty might possibly be got over by the application 
of the doctrine that the written contract only excludes 
parol evidence of other terms, when it may be consid- 
ered as intended to contain all the contract between 
the parties; and, therefore, if there be some collateral 
stipulations apart from the writing, parol evidence may 
be given of that; hence the agreement asto measure 
of damages might be considered as collateral to the 
written contract. 

The case of Horne v. The Midland Railway Company 
was complicated by the fact that the defendants were 
common carriers who are in general bound to carry 
goods tendered to them for carriage. It is submitted 
that this makes no real difference. The Lord Chief 
Baron, in delivering judgment, suggested that inasmuch 
as the company were bound to take the goods, their 
acceptance-ef them after the special notice could not 
be evidence of a contract by them to be subject to the 
exceptional liability. With all due deference to so 








eminent a judge, this argument, though at first sight 
taking, appears, when analyzed, to be fallacious, and 
the reasoning adopted by Lush, J., and Pigott, B., the 
dissentient judges, on this point seems to be sounder. 
It is admitted by both sides that the company are 
bound to take the goods subject to the ordinary liabili- 
ities for non-delivery ; it must also be admitted that 
they are not bound to take them subject to the excep- 
tional liability arising out of the peculiar circum- 
stances; that position is involved in thechief baron’s 
reasoning, and was expressly asserted by the dissen- 
tient judges. It is also clear that the company may if 
they like accept the special liability It is obvious on 
these data that if the company, upon the notice of 
special circumstances being given to them, refuse to be 
subject to the exceptional liability, they will not be so 
liable. But if they do not make any objection and 
receive the goods, must not their conduct in so doing 
receive precisely the same construction as that of any 
other persop or body? They might have refused to 
carry on such terms, but they did not. If a certain 
line of conduct amounts to an implied contract to carry 
on certain terms, what difference can it make that the 
company were not bound to carry on those terms? 
The implication of the contract to be subject to the 
special liability arises from the one contracting party 
having allowed the other to complete the contract 
under the impression that it was entered into subject 
to such special liability. Why does this implication 
the less arise in the case of a railway company, be- 
cause it was bound to carry on other terms? The 
chief baron’s reasoning seems to involve the idea that 
the railway company, being bound to carry on one set 
of terms — which we will call A — and not on another 
—which we will call B— when goods are offered to the 
company on B terms the company must take them, and, 
having them, are entitled to carry them on A terms. 
This appears to be a fallacy, and is wholly unjust to 
the consignor who, if the company plainly refuse to be 
subject to the extraordinary liability on notice of it, 
might decide on not sending the goods, but who is not 
unreasonably entitled to assume, if no objection is 
made on the notice being given, that the company have 
undertaken to forward the goods on the terms on 
which they are offered. On the whole, then, there does 
not seem to be any substantial ground for the position 
that there is any difference between common carriers 
and ordinary individuals with respect to these ques- 
tions. 

The whole question of measure of damages is one 
for which it is extremely difficult to lay down any sat- 
isfactory general rule. The rule which seems to give 
one party only his due seems to bear hardly on the 
other. The difficulty is not confined to cases of con- 
tract. The same absence of any logical principle 
occurs with respect to negligence by railway companies 
causing personal injuries. On the one hand, it is con- 
sidered hard by some that the company should be 
liable to enormous damages in respect of a passenger 
for whom the same rate of fare is paid as for another 
passenger in whose case, if injured, the damages would 
be moderate; on the other hand a passenger who is 
really disabled by an accident is never adequately com- 
pensated, it being admitted that you cannot capitalize 
the amount of his probable income. The damages in 
such cases are estimated entirely by rule of thumb. It 
is questionable whether for any class of cases a wholly 
satisfactory principle can be discovered. — Solicitors’ 
Journal. 
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RECENT ACTS OF CONGRESS. 


The following is a brief statement, in addition to that 
already published in this journal, of the several acts 
passed at the third session forty-second congress which 
are of interest to the public generally, and of more 
than usual importance to the legal profession : 

“An act to fix the time for holding the annual session 
of the supreme court of the United States, and for 
other purposes.’”’ Approved January 24, 1873. 

This act designates the second Monday of October as 
the day for commencing the annual session of the 
United States supreme court, in future. 

“An act to abolish the franking privilege.” 
proved January 31, 1873. 

“An act to amend an act entitled ‘An act to establish 
a uniform system of bankruptcy throughout the 


Ap- 


United States.’ Approved March second, eighteen 
hundred and sixty-seven.’’ Approved February 13, 
1873. 


This act declares “‘ that whenever a corporation, cre- 
ated by the laws of any State, whose business is car- 
ried on wholly within the State creating the same, 
and also any insurance company so created, whether 
all its business shall be carried on in such State or not, 


has had proceedings duly commenced, against such cor- . 


poration or company, before the courts of such State, 
for the purpose of winding up the affairs of such eor- 
poration or company, and dividing its assets ratably 
among its creditors, and lawfully among those entitled 
thereto, prior to proceedings having been commenced 
against such corporation or company, under the bank- 
rupt laws of the United Stutes, any order made, or 
that shall be made by such court, agreeably to the 
State law, for the ratable distribution or payment of 
any dividends of assets to the creditors of such corpo- 
ration or company, while such State court shall remain 
actually or constructively in possession or control of 
the assets of such corporation, or company, shall be 
deemed valid, notwithstanding proceedings in bank- 
ruptey may have been commenced, and be pending 
against such corporation or company.”’ 

“An act to declare the true intent and meaning of the 
act approved June eighth, eighteen hundred and 
seventy-two, amendatory of the general bankrupt law.”’ 
Approved March 3, 1873. 

This act declares that it was the true intent and 
meaning of the act of June 8, 1872, that the exemptions 
allowed the bankrupt by the said amendatory act shall 
be the amount allowed by the constitution and laws of 
each State, respectively, as existing in the year 1871; 
and that such exemptions be valid against debts con- 
tracted before the adoption and passage of such State 


constitution and laws, as well as those contracted after, 


the same, and against liens by judgment or decree of 
any State court, any decision of any such court ren- 
dered since the adoption and passage of such constitu- 
tion and laws to the contrary notwithstanding. 

An act to revise, consolidate and amend the laws 
relating to pensions. Approved March 3, 1873. 

This act enlarges and liberalizes the former acts, re- 
enacting nearly all former provisions, as well as extend- 
ing many of them. Among the new provisions are the 
following: All pensioners who have lost a leg above 
the knee, and are so disabled thereby that they cannot 
use an artificial limb, shall be rated in the second class, 
and receive $24 per month ; all who have lost the hear- 
ing of both ears receive $18 per month. Section five 
provides that the rate of $18 per month may be propor- 





tionately divided for any degree of disability estab- 
lished, for which the second section makes no pro- 
vision; the old law provides for no rate between $8 
and $18 per month. Inthe organization of the pension 
bureau, important changes are made. The new law 
provides for the appointment, by the president, of a 
deputy commissioner of pensions, with a salary of 
$2,500 perannum. The efficiency of the bureau is also 
increased by the provision for the appointment of a 
duly qualified surgeon as medical referee, who shall 
have charge of the revision of reports of examining 
surgeons. 

“‘ An act to regulate the taking of testimony in certain 
cases.”” Approved March 3, 1873. 

This act provides, that no witness shall be compelled 
to testify “ under letters rogatory, issued or to he 
issued from any court in any foreign country, in any 
proceeding in which the government of such foreign 
country shall be a party of record, or in interest, except 
for the purpose of answering specific written interroga- 
tories, issued with and accompanying such letters 
rogatory, and addressed to such witness; provided, 
that when counsel for all the parties attend the exam- 
ination, they may consent that questions, in additien 
to those accompanying the letters rogatory, may be put 
to the witness, unless the letters rogatory excludesuch 
additional interrogatories.’’ And no witness shall be 
required, on examination under letters rogatory, to 
make any disclosure or discovery which shall tend to 
criminate him. 

* An act to prevent cruelty to animals while in tran- 
sit by railroad, or other means of transportation, within 
the United States.’’ Approved March 3, 1873. 

This act provides, that “no railroad company whose 
road forms any part of a line of road over which ani- 
mals shall be conveyed from one State to another, o1 
the owners or masters of steam, sailing or other vessels 
carrying animals from one State to another, shall con- 
fine them for a longer period than twenty-eight con- 
secutive hours without unloading for rest, water and 
feeding for a period of at least five consecutive hours, - 
unless prevented from so unloading by storm or other 
accidental causes. In estimating such confinement, 
the time during which the animals have been confined 
without such rest on connecting roads shall be included. 
Animals so unloaded shall be properly fed and watered, 
during such rest, by the owner or person having the 
custody thereof, or, in case of his default in so doing, 
then by the railroad company, or owners or masters of 
boats or vessels transporting them, and they shall have 
a lien upon such animals for food, care and custody 
furnished. A penalty of not less than $100 nor more 
than $500 is imposed. When animals are carried in 
cars or vessels in which they have proper food, water, 
space and opportunity for rest, they need not be un- 
loaded. The penalty shall be recovered by civil action 
in the name of the United States, in the circuit or dis- 
trict court of the United States, holden within the 
district where the violation is committed, or where the 
person or corporation resides or carries on business. 

Any person or corporation entitled to a lien under 
the act may enforce the same by a petition filed in the 
district court holden within the district where the food, 
care and custody shall have been furnished, or where 
the owner or custodian of the property resides; and 
the court shall have power to issue all suitable process 
for the enforcement of such lien by sale or otherwise, 
and to compel the payment of all costs, penalties, 
charges and expenses of proceedings under this act. 
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* An act for the suppression of trade in, and circula- 
tion of, obscene literature, and articles of immoral 
use.” Approved March 3, 1873. 

Section 1 of this act contains stringent provisions 
punishing by fine and imprisonment all dealings in, or 
advertisements of, obscene publications, articles of 
immoral use, medicine to prevent conception, or cause 
abortion, etc., committed within the district of Col- 
umbia, the territories, or any other place within the 
exclusive jurisdiction of the United States. 

Section 2 enlarges and extends the previous provis- 
ions of law relative to the transportation of any such 
articles through the mails; and section 3 prohibits 
their being imported through the custom houses. 

Section 4 imposes a punishment upon an officer, agent 
or employee of the United States who aids or abets 
any violation of the preceding provisions. 

Section 5 authorizes search for and destruction of 
the prohibited articles. 

‘ a 


AN ERSE BULL. 


Not long ago, in the court of appeals, a certain 
lawyer, of Celtic extraction, while arguing with 
earnestness his case, stated a point, and then pro- 
ceeded: “ And ef the coort plaze, ef I am wrong in 
this, I have another point that is aqually conclusive.”’ 

Not a muscle moved on the face of any one of the 
grave and dignified judges, but the patiently waiting 
lawyers forgot their weariness in silent but mighty 
laughter, while the unconscious orator pursued the 
even tenor of his way. CaDI. 


a 


OF THE MAKING OF LAW BOOKS there is, indeed, 
no end, and at the present time there seems to be an 
abnormal rapidity in the multiplication of works pro- 
fessing to be devoted to the law. Not only are books 
multiplying with fearful rapidity on the old, technical 
gud abstruse subjects of the law, but the new, dramatic 
and popular aspects of law are being discerned by vigi- 
lant law students, and are thereupon embodied in book 
form with titles almost as * taking’’ as those of works 
in romance. An English publisher now announces 
“ A Handy-book on the law of the Drama and Music; 
being an exposition of the law of dramatic copyright, 
copyright in musical compositions, dramatic copyright 
in music, and international copyright in the drama 
and music; the law for regulating theaters; the law 
affecting theaters; and the law relating to music, 
dancing and professional engagements,”’ etc. Verily 
the days of “‘dry,’’ “disagreeable,” ‘‘ uninteresting ’”’ 
law are over, and the much maligned department of 
legal science will henceforth possess attractions inferior 


to none other. 
—__———— 


A New Hampshire judge was holding court in the 
town hall, and in a criminal case of great interest the 
crowd became very dense and somewhat inclined to 
disorder. ‘Stop this noise,’’ said his honor sharply, 
** Mr. Sheriff, bring me the first man you see making 
any disturbance. I'll teach him how to behave in the 
presence of a court.”’ With commendable promptness 
that officer, a few minutes afterward, managed to drag 
up a seedy, stupid-looking offender as lawful prey. 
**No, no,” said the judge, ‘this won’t do, at all. 
Why that fellow is so drunk he doesn’t know enough 
to be guilty of contempt of court. Take him away Mr: 
officer, and bring me up a man who is sober.” 











THE ALBANY LAW J OURNAL. 


| a aD 








LEGAL NEWS. 

Mr. Leggett, commissioner of patents, intends resign- 
ing that office shortly. 

Governor Dix has appointed Abner Hazeltine, of 
Jamestown, as special county judge of Chautauqua 
county, in place of Philip S. Cottle, deceased. 

It is reported that Wm. T. Leffingwell, a noted 
criminal lawyer, of Lyons, Iowa, has been employed 
as counsel for Edward S. Stokes. 


The government has concluded, for the present, to 
suspend all proceedings against persons indicted for 
violating the enforcement act in the southern States. 


Of the 523 bills introduced in the senate of this State 
during the present session of the legislature, 226 have 
passed; and of 1,289 in the assembly, 294 have passed. 


A large number of the Franklin bar, Florida, for 
political reasons, refuse to appear and practice before 
Judge Frane of the third judicial district, who has just 
opened the regular term of his court. 


Governor Beveridge, of Illinois, has ordered an elec- 
tion to take place on June 2d, for the purpose of filling 
the vacancy on the bench of the supreme court of that 
State, caused by the resignation of Hon. Anthony 
Thornton. 


The act of December 24, 1872, abolishing the offices 
of assessor and assistant-assessor of internal revenue, 
goes into effect on May 20, and, at that time, the services 
of all the assessors, 230 in number, and their assistants, 
about 1,200, will be dispensed with. 


A Richmond, Va., special says Chief Justice Chase is 
not there to preside in the circuit court, but to over- 
look the manuscript reports of his decisions in the 
courts of that circuit, since the war, which have been 
prepared by General T. Johnson Bradley. 


Miss Nellie W. Cronize, a young lady who has been 
engaged in the study of the law, for some time past, at 
Tiffin, Ohio, and Miss Phoebe Couzzens, the well- 
known lecturer of St. Louis, have been admitted to 
practice at the bar. 


Chief Justice McKean, of the supreme court of Utah, 
has informed the bar at Salt Lake city, that no case in 
equity would be heard by the courts, inasmuch as jury 
trial on the law side of the court could not be had, 
unless the parties agree, until congress aids and cor- 
rects judicial affairs. The decision works great hard- 
ship. 


More than half acentury ago, when the late Wm. M. 
Richardson (uncle of the present secretary of the treas- 
ury) was chief justice of New Hampshire, and Levi 
Woodbury (afterward secretary of the treasury) and 
Samuel Bell (afterward governorand United States sen- 
ator) were his associates,the court was sitting at Exeter. 
One afternoon Judge Bell had an opinion to draw up 
and Judge R. and W. went to Brentwood and spent the 
afternoon together fishing for trout. R. caught four 
and W. nothing. When they returned they went to B.’s 
room who inquired what luck? R. triumphantly held 
up his four trout. B.then asked W. what he had 
done? W. said, “I decline to answer until R. proves 
that he caught the four trout he exhibits.’”’ B. then 
turned to R. The C. J. said, with a look of alarm, “1 
must yield to Bro. W.'s objection; though I caught the 
trout, it occurs to me, this moment, that they were not 
caught in the presence of a credible witness.”’ 
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DISCHARGE OF SURETY BY DEATH. 


Two recent decisions afford valuable illustrations of 
the familiar principle that if one of two joint obligors 
die the debt is extinguished against his representatives, 
and the surviving obligor is alone chargeable. The 
first of these — Getty v. Binsse — isa decision of the 
court of appeals of this State, and was given in brief 
in this journal, ante, p. 155. The action was brought 
against the personal representatives of one La Farge, 
deceased, to recover the amount of a joint promissory 
note executed by said La Farge and one Lahens. La- 
Farge signed the note as surety solely, and was under 
no liability to the plaintiff, legally or equitably, irre- 
spective of the making of the note. The note was not 
paid, and after the decease of La Farge the suit was 
commenced against his representatives. The plain- 
tiff’s counsel argued strenuously that the obligation 
was several as well as joint, and the general term so 
held; but the court of appeals reversed this ruling, 
saying: “ The basis or principle upon which joint obli- 
gations have been held in the books, to be also several 
in equity, is that the debt secured was owed irrespect- 
ive of the joint obligation; that all were principal 
debtors, and they must be held to have intended a 
several as well as a joint liability. That rule has 
never been applied to asurety. His obligation is the 
measure of his liability.” In other words, equity will 
not treat an obligation as joint and several, although 
in form joint, unless the surety has participated in the 
consideration. The court, therefore, held that the 
estate of the deceased surety was absolutely discharged 
both in law and in equity, and that the survivors only 
were liable. Among the text writers and decisions, 
in harmony with this decision, are the following: 
Simpson v. Field,2 Chan. Cases, 22; Sumner v. Powell, 
2 Meriv. 29; Story’s Eq. Jur., §$ 162, 163, 164; 
Weaver v. Shyrock, 6 Serg. & Rawle, 262; United 
States v. Price, 9 How. 92; Hunt v. Rousmainer, per 
Marshall, Ch. J., 8 Wheat. 212; S.C.,1 Pet. 16; 
Pecker v. Julius, 2 P. A. Brown's Pa, R. 33; Harrison 
v. Minge, 2 Wash. (Va) 136; Kenedy v. Carpenter, 
2 Whart. 361; Other v. Iveson,3 Drew. 177; Jones v. 
Beach, 2 De Gex, McN. & G. 886; Wilmer v. Curry, 
2 DeGex & S. 347; Waters v. Riley, 2 Harris & Gill. 
311; Bradley v. Burwell, 3 Denio, 65; Carpenter v. 
Provoost, 2 Sand. 537; Richter v. Poppenhausen, 42 
N. Y. 373. 

In Other v. Jveson a check was given, signed by 
three persons—one of them as surety—and the 
money was advanced upon his credit; but upon his 
death his estate was held absolutely discharged. In 
United States v. Price the obligation was joint and 
several, but judgment was obtained against all as joint 





debtors, and the surety dying, it was held that the 
plaintiffs could not proceed against his estate, as they 
had elected to proceed against the obligors as joint 
debtors. Wilmer v. Currey went a step further, and 
held the estate of a deceased surety not liable on a 
joint bond, though the joint obligors had been part- 
ners with the obligee, and the bond was given on the 
dissolution of the firm. 

The other recent decision is that of the United 
States supreme court in Pickersgill v. Lahens, abstracted 
in the Law Journat, ante, p. 189, and which was against 
the same parties as the first-mentioned case. There 
the defendant’s testator, La Farge, was surety upon a 
joint bond given in 1846 under an order of the court 
of chancery of New York, to stay proceedings in an — 
action at law then pending. The plaintiff insisted 
that the general principle before stated did not apply 
to an obligation of the kind; that, as the statute did 
not require the bond to be joint and several, in legal 
intendment they must be joint in form, and all the 
obligors, therefore, should be regarded as principals. 
But the court held otherwise, and decided that the 
estate of La Farge was liable neither in law nor in 
equity. 

It is unquestionably true that if, through fraud, 
ignorance or mistake, the joint obligation does not 
express the meaning of the parties, a court of equity 
will reform it; but where there is no allegation of the 
kind, the court will not vary the legal effect of the 
instrument to charge the estate of one whose duty is 
measured solely by the legal force of the bond, who 
is under no moral obligation whatever to pay the 
obligee, independent of his covenant, and against 
whom, consequently, there is nothing upon which to 
found an equity for the interposition of the court. 


———_eo—____ 
TAX ON DEBTS DUE NON-RESIDENTS. 


The decision of the supreme court of the United 
States, in the Cleveland, Painesville & Ashtabula 
Railroad Co. v. Pennsylvania is worthy of a more 
extended notice than that given by us ante, p. 218. 
It would seem to require no adjudication to convince 
any one that the power of taxation of a State is 
limited to persons, property and business within her 
jurisdiction. Yet there are upon the statute books of 
many of the States acts which seek to extend this 
power beyond the State borders. We have an instance 
in this State, in chapter 371 of the Laws of 1851, 
which imposes a tax upon debts due for the purchase 
of real estate from an inhabitant of the State to a 
non-resident of the United States. On all such stat- 
utes this decision has 9 bearing, as questions arising 
under them come within the jurisdiction of the federal 
courts. 

The plaintiff in error in this case was originally 
incorporated by the State of Ohio, to build its road 
from Cleveland to the State line, but afterward, and 
in 1854, the legislature of Pennsylvania authorized it 
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to extend its road from the State line to Erie, a dis- 
tance of about twenty-hve miles. The company, so 
far as it acted in Pennsylvania, was held by the courts 
of that State (7 Casey, 371) to be a separate corpora- 
tion of that State, and subject to her laws of taxation, 
although there was only one board of directors for 
the entire line, and the principal office was in Ohio. 

The funded debt of the company was in bonds of 
the company, secured by mortgages, all made prior to 
1868. Each of the mortgages was executed upon the 
entire road from Erie to Cleveland; the bonds were 
executed and delivered in Cleveland, and nearly all 
of them were issued to and held by non-residents of 
Pennsylvania, but the interest upon a part of them 
was payable in Philadelphia. 

In 1868 the legislature passed the act which gave 
rise to the question at issue. It provided, in substance, 
that the officers of every company incorporated under 
the laws of the State, and doing business in the State, 
which pays interest to its bondholders or other cred- 
itors, shall before the payment of the same retain 
from said bondholders or creditors a tax of five per 
cent upon every dollar of interest so paid, and pay 
the same over to the State treasurer. Under this act 
the State officers “settled an account” against the 
company, and made a claim for the tax upon the 
interest. Thecompany appealed from this settlement, 
claiming that the act, so far as it applied to bonds 
held by non-residents of the State, impaired the obli- 
gation of the contract between the bondholders and 
the company, and was therefore unconstitutional. 
The State courts, however, sustained the act, and the 
case was taken to the United States supreme court 
for review. The opinion of that court was elaborate, 
and we shall content ourselves with quoting its more 
direct and important expressions. It proceeds: The 
question presented for our determination is, whether 
the eleventh section of the act of May, 1868, so far 
as it applies to the interest on bonds of the railroad 
company, made and payable out of the State, issued 
to and held by non-residents of the State, citizens of 
other States, is a valid and constitutional exercise of 
the taxing power of the State, or whether it is an 
interference, under the name of a tax, with the obli- 
gation of the contracts between the non-resident 
bondholders and the corporation. If it be the former, 
this court cannot arrest the judgment of the State 
court; if it be the latter, the alleged tax is illegal, 
and its enforcement can be restrained. 

* * Corporations may be taxed like natural per- 
sons upon their property and business. But debts 
owing by corporations, like debts owing by individ- 
uals, are not property of the debtors in any sense; 
they are obligations of the debtors, and only possess 
value in the hands of the creditors. With them they 
are property, and in their hands they may be taxed. 
To call debts property of the debtors is simply to 
misuse terms. All the property there can be in the 
nature of things in debts of corporations belongs to 
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the’creditors to whom they are payable, and follows 
their domicile, wherever that may be. Their debts 
can have no locality separate from the parties to 
whom they are due. This principle might be stated 
in many different ways, and supported by citations 
from numerous adjudications, but no number of 
authorities, and no forms of expression, could add 
any thing to its obvious truth, which is recognized 
upon its simple statement. 

The bonds issued by the railroad company in this 
case are undoubtedly property, but property in the 
hands of the holders, not property of the obligors. 
So far as they are held by non-residents of the State 
they are property beyond the jurisdiction of the 
State. The law which requires the treasurer of the 
company to retain five per cent of the interest due 
to the non-resident bondholder is not, therefore, a 
legitimate exercise of the taxing power. It is a law 
which interferes between the company and the bond- 
holder, and under the pretense of levying a tax com- 
mands the company to withhold a portion of the 
stipulated interest, and pay it over to the State. It 
is a law which thus impairs the obligation of the 
contract between the parties. The obligation of a 
contract depends upon its terms, and the means 
which the law in existence at the time affords for its 
enforcement. A law which alters the terms of a 
contract, by imposing new conditions or dispensing 
with those expressed, is a law which impairs its obli- 
gations, for, as stated on another occasion, such a law 
relieves the parties from the moral duty of perform- 
ing the original stipulations of the contract, and it 
prevents their legal enforcement. The act of Penn- 
sylvania of May 1, 1868, falls within this descrip- 
tion. It directs the treasurer of every incorporated 
company to retain from the interest stipulated to its 
bondholders five per aent upon every dollar, and pay 
it into the treasury of the commonwealth. It thus 
sanctions and commands a disregard of the express 
provisions of the contracts between the company and 
its creditors. It is only one of many cases where, 
under the name of taxation, an oppressive exaction 
is made without constitutional warrant, amounting 
to little less than an arbitrary seizure of private 
property. It is, in fact, a forced contribution, levied 
upon property held in other States, where it is sub- 
jected, or may be subjected, to taxation, upon an 
estimate of its full value. 

The case of Maltby v. The Reading and Columbia 
Railroad Company, decided by the supreme court of 
Pennsylvania in 1866 (2 P. F. Smith, 140), was re- 
ferred to by the common pleas in support of its ruling, 
and is relied upon by counsel in support of the tax in 
question. The decision in that case does go to the 
full extent claimed, and holds that bonds of corpora- 
tions held by non-residents are taxable in that State. 
But it is evident from a perusal of the opinion of the 
court that the decision proceeded upon the idea that tne 
bond of the non-resident was itself property in the 
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State because secured by a mortgage on property 
there. “It is undoubtedly true,” said the court, 
“that the legislature of Pennsylvania cannot impose 
a personal tax upon the citizen of another State, but 
the constant practice is to tax property within our 
jurisdiction which belongs to non-residents.” And 
again: ‘There must be jurisdiction over either the 
property or the person of the owner, else the power 
cannot be exercised; but when the property is within 
our jurisdiction, and enjoys the protection of our State 
government, it is justly taxable, and it is of no mo- 
ment that the owner, who is required to pay the tax, 
resides elsewhere.” There is no doubt of the correct- 
ness of these views. But the court then proceeds to 
state that the principle of taxation as the correlative 
of protection is as applicable to a non-resident as to 
a resident; that the loan to the non-resident is made 
valuable by the franchises which the company derived 
from the commonwealth, and as an investment rests 
upon State authority, and, therefore, ought to con- 
tribute to the support of the State government. It 
also adds that, though the loan is for some purposes 
subject to the law of the domicile of the holder, “ yet, 
in a very high sense,” it is also property in Pennsyl- 
vania, observing, in support of this position, that the 
holder of a bond of the company could not enforce it 
except in that State, and that the mortgage given for 
its security was upon property and franchises within 
her jurisdiction. The amount of all which is this: 
that the State which creates and protects a corpora- 
tion ought to have the right to tax the loans nego- 
tiated by it, though taken and held by non-residents, 
a proposition which it is unnecessary to controvert. 
The legality of a tax of that kind would not be ques- 
tioned if in the charter of the company the imposi- 
tion of the tax were authorized, and in the bonds of 
the company, or its certificates of loan, the liability 
of the loan to taxation was stated. The tax in 
that case would be in the nature of a license tax 
for negotiating the loan, for in whatever manner 
made payable it would ultimately fall on the com- 
pany as a condition of effecting the loan, and parties 
contracting with the company would provide for it 
by proper stipulations. But there is nothing in the 
observations of the court, nor is there any thing in 
the opinion, which shows that the bond of the non- 
resident was property in the State, or that the non- 
resident had any property in the State which was 
subject. to taxation within the principles laid down 
by the court itself, which we have cited. 

The property mortgaged belonged entirely to the 
company, and, so far as it was situated in Pennsyl- 
vania, was taxable there. If taxation is the correla- 
tive of protection, the taxes which it there paid were 
the correlative for the protection which it there re- 
ceived, And neither the taxation of the property, 
hor its protection, was augmented or diminished by 
the fact that the corporation was in debt or free from 





debt. The property in no sense belonged to the non- 
resident bondholder or to the mortgagee of the com- 
pany. The mortgage transferred no title; it created 
only a lien upon the property. Though in form a 
conveyance, it was both at law and in equity a mere 
security for the debt. That such is the nature of a 
mortgage in Pennsylvania has been frequently ruled 
by her highest court. In Witmer’s appeal, 9 Wright, 
463, the court said: “The mortgagee has no estate 
in the land, any more than the judgment creditor- 
Both have liens upon it, and no more than liens,” 
And in that State all possible interests in lands, 
whether vested or contingent, are subject to levy and 
sale on execution, yet it has been held, on the ground 
that a mortgage has no estate in the lands, that the 
mortgaged premises cannot be taken in execution for 
his debt. In Rickert v. Madeira, 1 Rawle, 329, the 
court said: “A mortgage must be considered either 
as a chose in action or as giving title to the land and 
vesting a real interest in the mortgagee. In the 
latter case it would be liable to execution; in the 
former it would not, as it would fall within the same 
reasan as a judgment bond or simple contract. If we 
should consider the interest of the mortgagee as a 
real interest, we must carry the principal out and 
subject it to a dower and to the lien of a judgment ;” 
* * * and that it “is but a chose in action, a mere 
evidence of debt, is apparent from the whole current 
of decisions.” Wilson v. Shaenberger, 7 Casey, 295. 

Such being the character of a mortgage in Penn- 
sylvania, it cannot be said, as was justly observed by 
counsel, that the non-resident holder and owner of a 
bond secured by a mortgage in that State owns any 
real estate there. A mortgage being there a mere 
chose in action, it only confers upon the holder, or tho 
party for whose benefit the mortgage is given, a right 
to proceed against the property mortgaged, upon a 
given contingency, to enforce, by its sale, the pay- 
ment of his demand. This right has no locality inde- 
pendent of the party in whomitresides. It may un- 
doubtedly be taxed by the State when held by a res- 
ident therein, but when held by a non-resident it is 
as much beyond the jurisdiction of the State as the 
person of the owner. 

Itis undoubtedly true that the actual situs of per- 
sonal property which has a visible and tangible exist- 
ence, and not the domicile of its owner, will, in many 
cases, determine the State in which it may be taxed. 
The same thing is true of public securities consisting 
of State bonds and bonds of municipal bodies, and 
circulating notes of banking institutions; the former, 
by general usage, have acquired the character of, and 
are treated as, property in the place where they are 
found, though removed from the domicile of the owner; 
the latter are treated and pass as money wherever 
they are. But other personal property, consisting of 
bonds, mortgages, and debts generally, has no situs 
independent of the domicile of the owner, and cer- 
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tainly can have none where the instruments, as in the 
present case, constituting the evidence of debt, are 
not separated from the possession of the owners. 

Cases were cited by counsel on the argument from 
the decisions of the highest courts of several States, 
which accord with the views we have expressed, In 
Davenport v. The Mississippi and Missouri Railroad 
Company, 12 Iowa, 539, the question arose before the 
supreme court of Iowa, whether mortgages on prop- 
erty in that State, held by non-residents, could be 
taxed under a law which provided that all property, 
real and personal, within the State, with certain excep- 
tions not material to the present case, should be sub- 
ject to taxation, and the court said : 

“ Both in law and equity the mortgagee has only a 
chattel interest. It is true that the situs of the prop- 
erty mortgaged is within the jurisdiction of the State, 
but the mortgage itself being personal property, a 
chose in action attaches to the person of the owner. 
It is agreed by the parties that the owners and holders 
of the mortgages are non-residents of the State. If 
so, and the property of the mortgage attaches to the 
person of the owner, it follows that these mortgages 


are not property within the State, and if not, they | 


are not the subject of taxation.” 
In People v. Eastman, 25 Cal. 603, the question 
arose before the supreme court of California, whether 


a judgment of record in Mariposa county, upon the 
foreclosure of a mortgage upon property situated in 
that county, could be taxed there, the owner of the 
judgment being a resident of San Francisco, and the 
law of California requiring all property to be taxed in 
the county where situated; and it was held that it 


was not taxable there. “The mortgage,” said the 
court, “has no existence independent of the thing 
secured by it; a payment of the debt discharges the 
mortgage. The thing secured is intangible, and has 
no situs distinct and apart from the residence of the 
holder. It pertains to and follows the person. The 
same debt may, at the same time, be secured by a 
mortgage upon land in every county in the State; 
and, if the mere fact that the mortgage exists in a par- 
ticular county, gives the property in the mortgage a 
situs, subjecting it to taxation in that county, a party, 
without further legislation, might be called upon to pay 
the tax several times, for the lien for taxes attaches 
at the same time in every county in the State, and 
the mortgage in one county may be a different one 
from that in another, although the debt secured is the 
same.” 

Some adjudications in the supreme court of Penn- 
sylvania were also cited in the argument, which appear 
to recognize doctrines inconsistent with that an- 
nounced in Maltby v. Reading & Columbia Railroad 
Company, particularly the case of McKeen against The 
County of Northampton, 13 Wright, 519, and the case 
of Short’s Estate, 11 Har. 63, but we do not deem it 
necessary to pursue the matter further. We are clear 
that the tax cannot be sustained; that the bonds, 








being held by non-residents of the State, are only 
property in their hands, and that they are thus beyond 
the jurisdiction of the taxing power of the State. 
Even where the bonds are held by residents of the 
State, the retention, by the company, of a portion of 
the stipulated interest can only be sustained as a 
mode of collecting a tax upon that species of property 
in the State. When the property is out of the State 
there can then be no tax upon it for which the interest 
can be retained. The tax laws of Pennsylvania can 
have no extra-territorial operation; nor can any law 
of that State, inconsistent with the terms of a con- 
tract made with or payable to parties out of the 
State, have any effect upon the contract while it is 
in the hands of such parties or other non-residents. 
The extra-territorial invalidity of State laws, discharg- 
ing a debtor from his contracts with citizens of other 
States, even though made and payable in the State 
after the passage of such laws, has been judicially de- 
termined by thiscourt. Ogden v. Saunders, 12 Wheat. 
214; Baldwin v. Hale, 1 Wall. 223. A like invalidity 
must, on similar grounds, attend State legislation 
which seeks to change the obligation of such con- 
tracts in any particular, and on stronger grounds 
where the contracts are made and payable out of the 


State. 
—_-+——_—- 


CURRENT TOPICS. 


The “ farmers clubs” recently formed in Illinois for 
the purpose of resisting the existing methods of rail- 
road management, have at least served the purpose of 
illustrating very clearly one of the dangers of an 
elective judiciary. No sooner was the decision of 
the supreme court, in the Railway Commissioners v. 
The Chicago & Alton Railroad Co., announced (which, 
our readers will remember, decided that the act 
regulating railroad freight charges was unconstitu- 
tional), than these clubs began to assail the court as 
antagonistic to the interests of the farmers, and, at 
one of the meetings, aresolution was adopted in favor 
of calling a convention for the purpose of nominating 
a candidate in place of Chief Justice Lawrence, who 
wrote the opinion of the court in the case, and whose 
term is about to expire. One can very well imagine 
what sort of a judge such a convention would select; 
and about what kind of service would be required of 
him by his makers. But the bar of Judge Lawrence’s 
judicial district, appreciative of his ability, learning 
and integrity, have very unanimously joined in re- 
questing him to allow his name to be presented as a 
candidate for re-election. Judge Lawrence replied 
in a very dignified letter, accepting the invitation. 
In the course of his letter Judge Lawrence said: 
“Of all classes in society, the farmers are most 
interested in having an honest judiciary, for if a court 
can be bought, it is certainly not they who will 
become the purchasers” —a sentiment which the 
“farmers clubs” would do well to drink to. 
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There is widespread discontent and plentiful grumb- 
ling among the non-professional journals about 
American legislative budies. A Philadelphia paper, 
in announcing the adjournment of the Pennsylvania 
legislature, asserts that it ended, as it commenced, in 
scenes disgraceful to the State; and that out of one 
hundred and thirty-three members rot seventy-five 
were fitted for their duties, and not half that number 
were honest or did their duty. The proceedings of 
the late Virginia legislature were thus summed up by 
an indignant journal: “There is nothing, absolutely 
nothing, to show for the one handred and twenty 
days they have consumed in session, and the $170,000 
they have spent of the State money.” The Ohio 
newspapers are complaining bitterly of the dilatori- 
ness and ineffectiveness of their law-makers. They 
accuse them of defeating all good measures and of 
spending their time in useless work. It will be ob- 
served that the greater portion of the newspaper 
complaint is directed against the inertness or do-noth- 
ing policy of legislators. There is, however, some 
consolation in the thought that it is better to have 
little legislation than bad legislation. 


A bill was introduced into the Senate on Tuesday 
for carrying out the provisions of section seventeen 
of article six of the Constitution, which requires the 
legislature to provide for submitting to the electors at 
the general election next fall the question whether the 
judiciary of the State—that is, the judges of the 
court of appeals and of the supreme court, of the su- 
perior court and the court of common pleas of New 
York, of the city court of Brooklyn, of the superior 
court of Buffalo and of the county courts— shall 
be appointed. A very large proportion of the bar 
of the State is in favor of an appointive judiciary. 
It was the influence of the lawyers that secured the 
adoption of the sixth article of the Constitution, and 
if they display a like zea] in favor of the appointment 
of the judges, the measure will probably secure the 
needed vote. But, left to itself, it will very likely fail, 
as the people are slow to surrender power. 


Chief Justice Read of Pennsylvania, in dissenting 
from the decision of the supreme court of that State, 
that the local option liquor law is constitutional, made 
use of some expressions that, however correct ethic- 
ally, were clearly out of place in a judicial opinion. 
If such a ratio judicandi is to be tolerated, we may as 
well put aside our books and depend entirely on our 
“inner consciousness.” The judge said: “Ale is a 
healthy liquor, and lager beer is a favorite beverage, 
particularly of our large German population. The 
question of license or no license. is to be submitted 
to the citizens of Philadelphia, at the general elec- 
tion in October, and if the vote is against license, 





then the city will be under a prohibitory liquor law 
during the whole Centennial Celebration, to which 
we have invited the whole country. On the Fourth 
of July, 1776, every patriot drank to the independ- 
ence of the thirteen States; ‘shall it be that on the 
Fourth of July, 1876, all we can lawfully offer to our 
guests on this great anniversary will be a glass of 
Schuylkill water, seasoned with a lump of Knisk- 
erbocker ice? I ama strong believer in temperance. 
For twenty-five years of my life I drank nothing but 
water, but a dangerous illness made a strong stim- 
ulant an absolute necessity, and by the advice of a 
physician I am obliged occasionally to resort to it, 
Some of my friends, older than myself, have drank 
wine all their lives, and are temperate men. I believe 
in moral suasion as the true means of advancing the 
temperance cause, but I do not believe in a prohibi- 
tory law, which would reduce us to the condition of 
Boston.” 


An important nisi prius case comes to us from 
Philadelphia, relative to the liability of banks for 
special deposits. The case is Scull v. Kensington Bank, 
and the action was instituted to recover the value of 
bonds, deposited with defendant, and stolen from its 
bank. At the trial Williams, J., of the supreme court, 
is reported to have charged, as matter of law, that 
the bank was not responsible if the robbery resulted 
from the negligence of the watchman. This is carry- 
ing the rule of exempting the principal from the con- 
sequences of the negligent acts of the agent to an 
extraordinary limit. We presume the ruling was 
grounded on the fact that the watchman was not a 
regular officer of the bank, but was employed for a 
special purpose. But even on this hypothesis it 
seems to be inconsistent with the holding in Ayrault 
v. Pacific Bank, 7 Am. Rep. (47 N. Y. 570), wherein 
it was held that a bank was responsible for the negli- 
gence of a notary in failing to properly make demand 
of payment and give notice of non-payment of a 
promissory note, deposited with the bank for collec- 
tion. We cannot see what difference it would make, 
if the bank was liable at all, whether the negligence 
be that of a watchman or notary, or of any servant 
employed by the bank. 


The famous “ Butchers’ Case” has been at last dis- 
posed of by the United States supreme court, the 
opinion being read on Monday. The facts briefly are 
that the legislature of Louisiana incorporated the 
“Live Stock Landing and Slaughter House Com- 
pany” —the defendant — giving it the privilege of 
erecting an exclusive landing for live stock, and a 
slaughter-house wherein all New Orleans butchers 
were required to do their slaughtering. The butchers 
resisted the act, not only on the ground that it created 
a monopoly, but also and chiefly on the ground that 
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it was in violation of the thirteenth and fourteenth 
amendments of the constitution, in that it creates an 
involuntary servitude, that it abridges the privileges 
and immunities of citizens of the United States, that 
it denies to plaintiff the equal protection of the law, 
and that it deprives them of their property without 
due process of law. The court held that the act was 
within the police power of the State, and that it was 
not in violation of either of the constitutional amend- 
ments named. The opinion, read by Mr. Justice 
Miller, contains an elaborate review of those amend- 
ments, and defines very clearly their scope and pur- 
pose. Mr. Justice Field read a dissenting opinion, 
which was concurred in by Chief Justice Chase and 
Justices Swayne and Bradley. We shall present the 
matter fully as soon as we can procure an official copy 
of the opinions. 


Something over a year ago Mrs. Myra Bradwell, of 
the Chicago Legal News, made application to be 
admitted to the bar, which application was denied by 
the supreme court of Illinois, and the case was taken 
to the supreme court of the United States for review, 
on the ground that the decision was in violation of 
the second section of the fourth article of, and the 
fourteenth amendment to the constitution. That 
court announced its decision on Tuesday last affirming 
the decision of the State court. The plaintiff in error 
set forth by affidavit, that she was born in Vermont, 
and had been a citizen of that State, that she was a 
citizen of the United States, and had been for many 
years a resident of Chicago, and that therefore she 
was entitled to any right granted to any citizen of 
Illinois. But the court thought otherwise, and that 
the provision in the constitution giving to citizens of 
each State all the privileges and immunities of the 
citizens of the several States, had no application to a 
citizen of the State whose laws were complained of. 
The court was also of opinion that admission to the 
bar of a State is not one of the privileges which a 
State may not deny under the fourteenth amendment, 
but that its control and regulation rested entirely 
with the State. This of course settles the question 
in one respect, but meanwhile the progressive legis- 
lature of Illinois has made it possible for Mrs. 
Bradwell or any other woman in the State, who shall 
show herself qualified, to practice law if she so 
desires. 


The assembly has before it a bill making it the duty 
of hotel keepers to provide and keep in every sleep- 
ing room or apartment above the second story of the 
hotel a “ good substantial rope or chain ladder, that 
will reach from said room or apartment to the ground,” 
in order to facilitate the escape of occupants in case 
of fire. The wonder is that we have waited so 
long fur such a law. We certainly should have it 
now. 





NOTES OF CASES. 

The validity of municipal bonds in the hands of bona 
fide holders has come before the courts frequently of 
late. In Town of Grand Chute v.Winegar, 5 Chicago. 
Leg. News, 337, a case decided in the United States 
supreme court, it appeared that the legislature of 
Wisconsin authorized the supervisors of the town of 
Grand Chute to make a plank-road subscription to 
the amount of ten thousand dollars. The bonds in 
question were signed by the chairman of the board 
of supervisors, and recited that the subscription had 
been made by the supervisors, and that the bonds 
were issued in pursuance thereof, for the purpose of 
carrying out the provisiOns of the act of the legisla- 
ture. The plaintiff was the bona fide holder for value 
of the bonds: Held, that offers by defendant, to show 
want of compliance with the form of law, or to show 
fraud in their own agents, were properly rejected. See, 
also, State of Missouri v. Saline County Court, 48 Mo. 
390; Lynde v. County of Winnebago, ante, p. 126. But 
in Steines v. Franklin County, 48 Mo. 167, it was held 
that where a statute authorizes the issue of county 
bonds, after submitting certain questions to the people 
of the county to be voted upon, and the ‘bonds are 
issued by the county, of its own motion, and without 
submitting the questions to the voters of the county, 
the bonds are void, even in the nands of bona fide 
holders, but the legislature has power to cure the 
defect by authorizing the eounty, in effect, to take up 
the bonds so issued and issue, in lieu thereof, new 
bonds, which would be valid. 


In Stearnes v. Felker, 28 Wis. 594, it was held that 
an agreement between an attorney at law and his 
client, whereby the former was to prosecute an action 
for the latter, pay the expenses thereof, and divide 
the amount recovered with the latter, was champertous. 
The doctrine of champerty belongs to an anterior civ- 
ilization, and it would seem that modern courts ought 
to disfavor it. See ante, vol. v1, 135. In New York it 
has been held that an agreement by an attorney to 
prosecute a suit and share in the proceeds is not void. 
Fogerty v. Jordan, 2 Rob. 318. See Sedgwick v. 
Stanton, 14 N. Y. 289. The contrary decision in 
Stearnes v. Felker is supplemented by the holding that 
the attorney in such acase, after prosecuting the action 
to judgment, is entitled to full compensation for his 
services. 


On page 229 (ante), we noticed the effect of the in- 
toxication of the maker of a promissory note on the 
validity of it in the hands of an innocent holder. In 
Matthews v. Baxter, 28 Law Times, N. S. 169, the 
effect of drunkenness on the validity of an ordinary 
contract was considered, and it was held that a con- 
tract made by a person in a state of intoxication is 
voidable only, and not absolutely void. The court 
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commented upon the leading case in point, Gore v. 
Gibson, 13 M. & W. 623, and said that case was only 
authority for the proposition now decided, viz.: That 
the contract is voidable, and not absolutely void. 
Accordingly when a drunken man makes a contract 
disadvantageous to him, he may, when sober, neglect 
to affirm it; if he makes a contract advantageous to 
him, he may, when sober, affirm it, there being no 
option with the other party. From this case we may 
deduce the further corrollary that when the contract 
is sued upon by the intoxicated party, he has only 
to prove the contract; but when it is sued upon by 
the sober party, the intoxicated party must prove 
affirmatively the fact of his intoxication, whereupon 
the sober party must further prove, in order to recover, 
that the contract wassubsequently ratified. It would 
be interesting to consider in what legal condition a 
contract made between two drunken men would be. 
From Matthews v. Baxter, it would seem that such a 
contract, being voidable by either party, must be 
ratified subsequently, in sober moments, by both 
parties, in order to be valid. 


——-_. oe —— 


THE LAW OF MURDER. 
BY J. W. EDMONDS. 

Before our Revised Statutes — which took effect in 
1830—the killing of a human being, with ‘malice 
aforethought,” was murder. Malice aforethought was 
interpreted to mean an intention to kill. Such malice 
was of two kinds —express and implied. As it was 
not always easy to prove express malice, it was estab- 
lished as a rule that malice might be implied, among 
other things, from the nature of the weapon used, and 
the manner in which the homicide was perpetrated. 

There was also another rule then existing, and that 
was, that when the homicide was perpetrated under 
the influence of sudden passion the offense might be 
regarded — out of a compassionate allowance for the 
infirmities of our nature — as manslaughter. 

Our Revised Statutes intended to affect both these 
rules, namely: the implying of malice and the amelio- 
rating effect of sudden passion. Therefore those stat- 
utes, instead of using the phrases ‘malice afore- 
thought” or “‘ intention to kill,” used the phrase “‘ pre- 
meditated design to effect death,’’ and enacted, that if 
there was no such design against any particular person, 
and the killing was “‘ perpetrated by any act immi- 
nently dangerous and evincing a depraved mind regard- 
less of human life,” it would be murder. 2 R. S. 
656, § 5. 

MANSLAUGHTER UNDER THE REVISED STATUTES. 

These statutes then defined the offense of man- 
slaughter, and divided it into four degrees. 2 R. 8S. 
661, § 6 to § 19. 

The first degree says nothing about ‘ malice afore- 
thought,” “intention to kill’ or “design to effect 
death.” §§ 6, 7, 8. 

The second degree includes ‘‘the killing a human 
being,” without a design to effect death, in a heat of 
passion. § 10. 

The third degree also uses the phrase ‘‘ without a 
design to effect death.” § 12. 

The fourth degree says nothing about the “design” 
or the “‘intention.”’ 





Under this state of the law the questioti arose before 
me, some twenty or twenty-five years ago. What was 
the offense when “the design to effect death” was 
formed on the instant, but in fact existed at the time 
of and prompted the act? Could that be called a 
“premeditated design’? If nut, then it could not 
be murder. It could not be deemed manslaughter, 
because there was a “design to effect death.” For it 
will be observed that in defining murder the statute 
uses the word “ premeditated,’ but does not use it 
in its definition of manslaughter. So that to make 
the homicide manslaughter, it must be found that 
there was no design to effect death —to make it murder 
there must be a design, and that a “ premeditated” 
one. 

It all depended, then, on the meaning of the word 
“premeditated.” If it meant as understood in com- 
mon speech, and as defined in our dictionaries (Wor- 
cester, Bailey, Walker, etc.,for instance), to meditate 
or consider beforehand, then a homicide resulting from 
an actual intention to kill, formed at the instant, could 
not be murder because the design was not premeditated 
and could not be manslaughter because it was, in fact, 
perpetrated not without, but actually with, a design to 
effect death. The consequence would be that a homi- 
cide, perpetrated with a design to effect death, when 
that design was formed on the instant, was no crime 
at all under our law, and was not punishable. This 
difficulty early attracted my attention among the 
numerous cases of homicide that were tried before me, 
and out of more than fifty cases of that nature that 
were tried before me, there were only four that showed 
any sigus of premeditation in that sense, all the others 
being the result of sudden passion. 

If, however, it meant merely (as Worcester defined 
it) “intended, designed,” there need be no difficulty, 
and it might well be understood in that sense, because 
there would necessarily be some interval of time be- 
tween the formation and execution of the design, and 
who could say how great, or how small, that interval 


must be ? 
‘* PREMEDITATION”’ IN LAW. 


After pondering upon this subject a long time —and 
it took me two or three years to come to a conclusion 
—I was compelled té choose between letting a homi- 
cide, perpetrated in the heat of passion, but with a 
design to effect death, go entirely unpunished, or give 
the more enlarged interpretation to the word “ pre- 
meditated.” I could not for a moment suppose that 
the former was the intention of the statute, and there- 
fore I finally came to the conclusion that I should best 
carry out the intention of the statute by ruling, that if 
there was an undoubted intention to kill, that was a 
“premeditated design” within the meaning of the 
statute, and I so ruled in several cases. 

Two of my decisions of that nature, made at the oyer 
and terminer, were carried up to the general term, and 
were there unanimously overruled. They were the 
cases of The People v. Clark and The People v. Sullivan, 
which are to be found in 1 Park. Cr. Cas. 360. These 
were afterward carried to the court of appeals, where 
the judgment of the general term was overruled, and 
my ruling sustained. The report of them in that court 
will be found in 7 N. Y. 396. I was then a member of 
the court of appeals, but I took uo part in the decision 
of those cases. 

That was understood as settling that very difficult 
question, though it was apparent that the effect would 
be to render our law in capital cases more sanguinary 
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than it had been before, for it subjected to capital pun- 
ishment a large number of cases, which, but for that, 
would have been—as they had been before that— 
reduced to the grade of manslaughter. 


THE LAW NOW IN FORCE. ; 

To remedy that evil, and removs this very difficulty, 
as I suppose, afterward and in 1862 a law was passéd 
dividing murder into two degrees (see Vol. 5 N. Y. 
Stat. at L. 149, § 6), enacting that killing, unless it be 
murder in the first degree, or manslaughter, or excus- 
able or justifiable homicide, or when perpetrated with- 
out any design to effect death, by a person engaged in 
the commission of any felony, shall be murder in the 
second degree. 

That statute, properly interpreted, would make a 
homicide where there was a “design to effect death,” 
but such design was formed on the instant, and not 
premeditated, murder in the second degree and not in 
the first degree, and punishable by imprisonment of 
not less than ten years. See same statute, §7. I come 
to this conclusion because, under my ruling above 
mentioned, the word ‘“ premeditated” is virtually 
stricken out of the statute, and now it can be restored 
without permitting a homicide, perpetrated in the heat 
of passion, with a design to effect death, to escape all 
punishment. 

I have not read the rulings of any of the courts in Fos- 
ter’s case, but it does seem to me that if the attention 
of the courts had been called to this view of the law, it 
would have received their sanction, because it would 
relieve our criminal Code of a blood-thirstiness which, 
I do believe, was not intended ; because it would declare 
the law, as it is made by the act of 1862; and because of 
the well-settled rule of interpretation, that force and 
effect must be given to every word of a statute if it is 
possible todo so. Thus would the word “ premedita- 
ted’ be restored to our statute with the full force of 
any meaning that could properly be attached to it, and 
our law would be ‘plain and simple, easily understood, 
and, what is very important, easily executed. 

A homicide, perpetrated with a design to effect death, 
the design being premeditated, that is, thought of and 
intended beforehand, would be murder in the first 
degree and punishable by death. A homicide perpe- 
trated with such a design formed on the instant, and in 
the heat of passion, would be murder in the second 
degree, and be punishable by imprisonment for life, or 
other period not less than ten years. And a homicide, 
perpetrated without a design to effect death, would be 
manslaughter in some one of its degrees, and be punish- 
able by imprisonment for various terms, not exceed- 
ing seven years. 

By such a construction of the law of homicide we 
shall not only have a system plain, simple, and easily to 
be understood, but we shall be able to avoid the diffi- 
culties now standing in the way of trials for the 
offense. 

THE EFFECTS OF A HARSH LAW. 

During the last thirty or forty years in which our 
Code has thus been made more sanguinary, there has 
been a growing hostility—at least among the better 
educated of our people — to capital punishment. The 
frequency with which the defense of insanity is 
resorted to—the readiness of jurors to escape serving 
in such cases by forming or expressing opinions upon 
rumor and newspaper reports — the difficulty of pro- 
curing unanimity in a jury—the impossibility of 
convicting a man who has murdered his wife's 





paramour—the willingness of people to unite in 
applications for executive clemency —the readiness 
of jurors to find a verdict of manslaughter in the 
first degree when the offense was no more than 
it was horse stealing— the passage of the law for- 
bidding the executions from being public, and the 
division of murder into degrees — the main distinction 
between which is the nature of the punishment — all 
tend to show the existence of that feeling, and render 
it so difficult to obtain a conviction in cases of homi- 
cide as to create in many minds a belief in impunity 
for the offense. 

The case of Foster is an illustration of all this. There 
was no doubt that he committed the homicide and 
that in a brutal manner, so that there was in no quarter 
any objection to his being convicted of that offense and 
to his being properly punished forit. But the difficulty 
has been all through the case; what.shall be that pun- 
ishment? The jury would not have agreed to a ver- 
dict of guilty if the punishment was to be death. They 
themselves certify that, and clearly show their readi- 
ness to inflict imprisonment. 

This is by no means a solitary instance of this char- 
acter during the last forty years, and it does appear to 
me that those who have during that period been most 
familiar with the administration of criminal justice, 
will agree with me in the opinion that these difficulties 
will be in a great measure, if not entirely, removed by 
the adoption of the above-mentioned construction of 
the law. 


A SIMPLE AND EFFICIENT PLAN. 


Then would the penalty of death be inflicted under 
our law in only three instances, and they would be 
rare: 

1. Treason against the people of this State. 

2. Killing a human being by an act imminently dan- 
gerous to others and evincing a depraved mind regard- 
less of human life, although without a design against 
the life of any particular individual. 

3. Such killing, when the result of a design to kill 
and not merely to do harm, and when such design is 
not merely formed or meditated on the instant, but 
premeditated, thought of and intended beforehand. 

I know from conversations with two of the revisers 
(Messrs. Duer and Butler), that it was far from the 
intention of the revision to make capital punishments 
more frequent, but on the contrary, the design was to 
diminish them. That was expected to be attained by 
the abolition of “implied malice,’’ and would have 
been attained, but for the inadvertent omission of 
the word ‘“‘ premeditated” in the definition of man- 
slaughter. That omission can now be remedied, by 
submitting it to the jury, asa pure question of fact, 
whether the design was or was not premeditated — that 
is, meditated before hand. If it was, the crime is mur- 
der in the first degree; if not, then it is murder in the 
second degree. 

— > 


COMMISSION OF APPEALS. 


The following order was made at the last term of the 
commission of appeals: 

ORDERED, That the term of this commission ap- 
pointed for May will not be held, and that the next 
term of the commission will be held on the second 
Tuesday of June, at the capitol, in the city of Albany, 
at ten o’clock, A. M. 

W. H. BENJAMIN, Clerk. 
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COURT OF APPEALS ABSTRACT. 


BILL OF EXCHANGE. 


Action upon a bill of exchange drawn by defendants 
on and accepted by B. & Co., payable to plaintiff’s 
order. Said bill was drawn on account of an indebted- 
ness of B. & Co. to defendants, and to enable the lat- 
ter to have it discounted for their own benefit; failing 
to get it discounted, B. & Co. gave another acceptance 
for the same amount, and defendants surrendered this 
one with instructions to have it canceled. Instead of 
doing this, B. & Co. presented it to plaintiff for dis- 
count, to purchase funds to pay a note previously dis- 
counted by the bank for them. The bank discounted 
the bill and passed the proceeds to the credit of B. & 
Co. 

Held, that one negotiating for the purchase of a bill 
of exchange or a promissory note, from one who pos- 
sesses it und whose name appears upon it, must assume 
that his title as well as the liability of all the parties is 
precisely that indicated by the instrument. The pre- 
sumption arising from the fact of possession of the bill 
by the drawee and acceptor is, that it is in his possession 
for acceptance or after payment. Such possession gives 
no apparent ownership or presumptive right to transfer 
the same. Peckham, J., dissenting. Central Bank of 
Brooklyn v. Hammett et al. Per curiam opinion. 








COMMON CARRIER. 


1. When bulky articles of freight are landed from a 
vessel, in the customary manner, upon a public wharf, 
with due notice to the consignee (he being the owner), 
who pays the freight and takes steps toward removing 
them, and a reasonable time for doing so is afforded 
him, the legal custody of the goods is transferred to 
him, and if he unnecessarily delays the removal, he 
does so at his own risk. It is the duty of the consignee 
to protect the goods, and if they are injured by inclem- 
ent weather the carrier cannot be held responsible. 
Goodwin et al. v. B. & O. R. R. Co. Opinion by 
Rapallo, J. 

2. Plaintiff, a merchant in Syracuse, received an order 
for goods by mail from Oswego, signed 8S. H. W. & Co. 
The goods were sent, in compliance with the order, by 
defendant, a common carrier, consigned to 8S. H. W. & 
Co. They were called for at Oswego by, and delivered 
to, the writer of the order, who receipted for them in 
the uame of 8S. H. W. & Co. There was in fact no 
such firm, and the writer was a swindler. He was not 
known to defendant and no proof was required of his 
identity. It was defendant’s usual custom not to 
deliver goods to a stranger without identification or 
without evidence that he was entitled to receive them. 
In an action to recover the value of the goods: 

Held (Church, C. J., dissenting), that defendant 
was liable. Price v. Oswego & Syracuse R. R. Co. 
Opinion by Grover, J. 


MECHANIC’S LIEN. 


1. In an action upon a claim filed under the mechan- 
io’s lien law : 

Held, that where one contracts to perform work and 
furnished material of a specified character to be paid 
for upon performance, although work may be per- 
formed and materials furnished, yet, if not done in the 
manner stipulated, no action will lie for the compensa- 
tion, a substantial performance must be shown, unless 
it has been varied or released. The right to recover 
will be forfeited, however , by reason of technical, 
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inadvertent or unimportant omissions of defects. 
Whether the defects are substantial or technical and 
unimportant is a question of fact. Glacius etal. v. 
Black. Opinion by Church, C. J. 

2. Where, by the terms of a contract for the repair of 
& building, it is stipulated that the material shall be of 
the best quality and the work performed in the best 
tdanner, subject to the acceptance or rejection of an 
architect, all to be done in strict accordance with the 
plans and specifications, and to be paid for when done, 
completed and accepted. The acceptance by the 
architect of a different class of work or of inferior 
materials will not bind the owner and does not relieve 
the contractor from the agreement to perform accord- 
ing to the plans and specifications. The provision for 
acceptance is an additional safeguard against defects 
not discernable by an unskillful person. Ib. 

MANUFACTURING CORPORATION. 


The trustees of a manufacturing corporation, organ- 
ized under the act to authorize the formation of cor- 
porations for manufacturing and other purposes (Laws 
of 1848, chap. 40), are neither parties nor privies to a 

judgment against the company. Where, in conse- 

quence of a failure to make and file an annual report, 
as required by section twelve of that act, they have 
become liable to pay the debts of the company, and an 
action is brought against them to enforce that liability 
and collect a debt due from the company, proof of the 
recovery of such a judgment is neither conclusive nor 
prima facie evidence of the debt. Miller v. White et 
al. Opinion by Peckham, J. 


———_+--+__ 
UNITED STATES SUPREME COURT ABSTRACT. 


INTERNAL KEVENUE. 

The ninth section of the act of July 13, 1866, to reduce 
internal taxation, and to amend the internal revenue 
laws, providing for a monthly payment of one- 
twentieth of one per cent on all sales by commercial 
brokers, relates only to a tax on sales, and is to be 
always collected of the seller, or his broker or agent. 
Therefore, where it appeared that plaintiffs, who were 
cotton brokers, did not sell any cotton or other goods, 
but limited themselves to making purchases for those 
who required their services; that the money was paid 
by their principals directly to the parties who made 
the sales, and that their compensation was a commis- 
sion from both buyer and seller: 

Held, that they were not liable to the tax and could 
recover it from the collector of internal revenue to 
whom they had paid it. Stockdale, collector, plaintiff 
in error, v. Doswell. Opinion by Miller, J. 

PROMISSORY NOTE. 


Extrinsic evidence.— Action upon a promissory note 
against the indorser. The maker and indorser lived 
in Memphis, but the note was drawn and indorsed in 
the city of New York. No place of payment was 
mentioned in the note. Upon the trial, the plaintiff, 
indorsee, was permitted to prove, under objection, that 
at the time the note was drawn it was agreed between 
the maker and indorser that it should be made payable 
in the city of New York, and that the place of payment 
was omitted by mistake. This evidence was afterward 
withdrawn from the jury. 

Held, that such evidence was improperly admitted 
and was therefore properly withdrawn; that the 
agreement was a nullity and could not affect the rights 
of either of the parties; that parol evidence of an oral 
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agreement, alleged to have been made at the time of 
the drawing or indorsing of a bill or note, cannot be 
permitted to vary, qualify or contradict the absolute 
terms of the written contract. Specht v. Howard. 
Opinion by Swayne, J. 
RAILROAD COMPANY. 
Subscription to stock: lL subscriptt 


complainants were equitable owners of a judgment 
recovered in 1857 against the New Albany & Sandusky 
R. R. Co. Upon this judgment execution was issued, 
and returned “nulla bona” in 1858. This suit was 
commenced in 1868 to subject to the payment of the 
judgment rights which, it is alleged, the said company 
has against the appellees by reason of the following 
facts: The appellees, with others, in August, 1853, 
under the general railroad law of Indiana, organized 
the New Albany & Sandusky R. R. Co., and severally 
subscribed to its capital stock sums varying from 
$1,000 to $5,000. The articles of association contained 
a provision, that, if the city of New Albany, in its 
corporate capacity, should thereafter take stock in 
said corporation to the amount of $50,000. or upward, 
the said city should accept, in part of the amount to 
be subscribed, at its par value, a transfer of any 
amount of stock subscribed for by each individual 
over and above six shares, or $300, which each such 
individual may desire to transfer. There were fifty- 





five original subscribers, and the aggregate amount of 
subscriptions was $148,750. After the incorporation, 
the city of New Albany subscribed $400,000 to the 
capital stock. This was done on the 19th of Novem- 


ber, 1853, and on the 3lst of December, then next, the 
directors of the company ordered that the original 
subscribers be permitted, in accordance with the said 
proviso, to transfer any amount of stock originally 
subscribed for, over and above the six shares to the 
city of New Albany, and that the stock so transferred 
be merged in the subscription already made by the 
city. All the appellees so transferred all the stock 
subscribed by them in excess of the six shares to the 
city, and were never charged on the books of the 
company for over the six shares, the $300 for which 
had been fully paid before the suit. The appellants 
claimed that the release of the original subscribers for 
the excess above the six shares was illegal: (1) Because 
in violation of the law of the State which required all 
railroad companies to have a subscription to their 
capital stock of not less than $100,000 per mile, and (2) 
that it was ultra vires, and was a fraud upon creditors, 

Held, that the proviso and transfer in pursuance of 
it were legal, and that the appellees had no rights 
against the company which complainants could reach. 
Putnam v. The New Albany & Sandusky City Junction 
R. R. Co. et al. Opinion by Strong, J. 


——_—_—_. 


Tue JupGEs or New HAMPSHIRE are not in receipt 
of large salaries. Indeed, it is contended that they 
furnish more good law and at a low price than any 
judges in the land. The bar think the salaries should 
be raised. Recently the republican governor desired 
to appoint a democrat as judge, to fill a vacancy, and 
the only democratic counselor, on being called upon 
to nominate a candidate, named an ex-member of 
the last; congress, alleging that from the amount of 
extra pay he had received at the close of the session he 
could afford to be judged better than any of his brethren 
in the profession. He was appointed. 





GENERAL TERM ABSTRACT. 


ACTION — EVIDENCE. 


1. Action by the plaintiff as guardian of a minor, to 
recover the value of the minor’scolt. The colt had been 
seized by defendant damage feasant, and tied by rope 
halter four feet long, passing over the head and nose of 
the colt, to a post four feet “high, and left there over 
night. The colt could pass around the post and thus 
shorten the rope, and in the morning he was found dead, 
with his nose rubbed and tongue and lips swollen. Tried 
first in a justice’s court and again in county court. 

Held, the motion made at the close of the evidence by 
defendant’s counsel for the dismissal of the suit, on 
the ground that the justice had no jurisdiction, because 
no guardian had been appointed, was properly denied. 

The infant is not required te prove the appoint- 
ment of the guardian. Any irregularity in the appoint- 
ment must be taken advantage of by motion to dis- 
miss the process or the defect is waived. 

The action must be brought by the party in inter- 
est, who is the infant. The action being that of 
McArthur, as guardian, etc., instead of the minor, by 
his guardian, would be fatally defective on demurrer, 
or on motion to dismiss the complaint, but the objection 
not having been taken at the proper time, was waived 
by answering. 

The defect does not affect the jurisdiction. McAr- 
thur, as Guardian of Vickes, respondent, v. Robinson, 
appellant. Opinion by Mullin, P. J. 

2. A lad eight years of age, after testifying that he has 
seen horses bought and sold (perhaps only two), is not 
competent to testify concerning the value of a horse; 
but it is evident from the amount of the verdict as 
compared with the estimates of plaintiff’s and defend- 
ant’s witnesses, that the reception of the evidence 
was not prejudicial to defendant. 

lt was competent to show how long the witness 
had used the halter to tie colts with, as it had a bear- 
ing on the question of negligence. 

For the same reason, the witness should have been 
allowed to answer the question, whether he had 
ever heard of any accident by using such a halter, and 
because such evidence was rejected, the judgment 
should be reversed, and a new trial ordered. Ib. 


CONTRACT — SUPERVISORS. 


The defendant appointed a committee to receive 
proposals for the publication of its proceedings in 
pamphlet form. Plaintiff’s proposal was 
Plaintiff did not finish the pamphlet at the time agreed 
on. He presented his account to the board, and they 
refused to audit it at full amount, and plaintiff brings 
this action. 

Held, this action cannot be maintained. The plain- 
tiff’s claim came under the head of contingent expen- 
ses, and his account must be audited by the board, and 
its decision is final. Judgment affirmed. Adams vy. 
Supervisors. Opinion by Mullin, P. J. 





DAMAGES. 


In November, 1858, plaintiff contracted with defend- 
ant to carry a boat load of potatoes to New York city. 

The boat reached Schenectady, and was there frozen 
in for the winter. To protect the potatoes from freez- 
ing, defendant with consent of plaintiff put a frame 
around the boat, and filled it with manure, agreeing to 
pay all damages that might result from the use of the 
manure. 
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During the winter the potatoes became heated and 
injured the timbers. 

When the water was drawn out of the canal in the 
fall, the boat settled and was badly strained. In the 
spring the boat was sent to New York city and the 
potatoes delivered. The boat leaked badly on the way. 
Plaintiff then took the boat back to Rochester and in 
the following June she was put into the dry dock and 
found comparatively valueless. 

There was a verdict for the plaintiff. 

On the trial, defendant’s counsel objected to evi- 
dence of the condition of the boat in June as too 
remote. 

Held, that as the alleged damage was of such a nature 
as not to be readily discovered, the objection that it 
was too remote, was not well taken. 

That plaintiff could not recover for any injury 
sustained for the settling of the boat, when the water 
was drawn out of the canal, as it was not contemplated 
by the parties in their contract. 

The court charged the jury that the plaintiff was 
entitled to recover for such injuries to the boat, as 
resulted exclusively from the covering of manure. But 
refused to charge ‘“‘that there was no evidence in the 
case of any injury resulting from the use of manure, 
and that there was no method by which the jury could 
separate the injury to the boat caused by the manure 
from that caused by the potatoes.”’ 

Held, that there being no evidence of any injury to 
the boat from the manure alone, and the defendant 
having the right to store the potatoes on the boat for 
the winter, the refusal of the judge to charge as above 
was error. Judgment reversed. Starbird v. Beeman. 


Opinion by Mullin, P. J. 


ESCHEAT — ALIENS. 


One T., a naturalized citizen of the United States, 
died in August, 1869, intestate, seized of certain real 
estate and leaving her surviving the defendants, her 
brother and sister, who were aliens. In September, 1869, 
Mrs. Harold, the sister, filed her intentions to become a 
citizen, and in April, 1870, the legislature passed an act 
releasing the interest of the State in said land to Mrs. 
Harold. The brother after this filed his intentions to 
become a citizen. And both defendants H. have been 
in possession of the premises since the death of Mrs. 
T. This is an action to foreclose a mortgage given by 
Mrs. T., and the brother claims the right to pay the 
mortgage, and have it assigned to him. Mrs. Harold 
does not defend. 

Held, that on the death of Mrs. T., intestate, and 
leaving no one capable of taking title, the title vested 
in the State without office found, and that therefore 
the act of the legislature vested the title in Mrs. 
Harold. That defendant, the brother, has no interest in 
the premises or any right to demand an assignment of 
the mortgage. That even were there a legal presump- 
tion, that until office found, a person claiming land by 
descent is not an alien until office found. In this case 
there can be no such presumption, as it is shown 
affimatively by the brother, in proving his claim for 
the relief demanded in his complaint, that he was an 
alien in April, 1870. Judgmentaffirmed. Ettenheimer 
v. Hefferman. Opinion by Mullin, P. J. 


EJECTMENT. 

1. In 1857, the plaintiff conveyed to one C the land in 
question. One J. at this time, held a claim against 
plaintiff, and after the conveyance recovered judgment 





and commenced action to set aside the deed to C. as 
void, being in fraud of creditors, etc. In that action, 
J .recovered a judgment and decree against plaintiffand 
his grantees setting aside said deed and referring it to 
a referee, to sell said land and satisfy J.’s judgment out 
of the proceeds. The land was sold, bid in by J., and 
the referee gave J. hisdeed. J. afterward sold said land 
and defendant claims under him. 

In March, 1859, after J.’s death, plaintiff commenced 
an action against defendants to recover possession and 
to be declared the owner of the premises in suit. C. 
and wife afterward conveyed their interest in said 
land to plaintiff. Judgment was obtained in this 
action against defendants by default. This judgment 
was afterward vacated and the action is still pending. 

This action, in the nature of ejectment, was after- 
ward brought to recover the possession of the premises 
and for mesne profits. The issues were referred, and 
the referee found for the plaintiff on the ground that 
the referee’s deed was void, and consequently C. re- 
mained owner in fee and the title revested in plaintiff, 
through the conveyance from C. and wife to plaintiff. 

Held, that J. did not acquire, through the referee’s 
deed, any title to the premises in question. The referee 
had no right to convey the estate alone. The parties 
holding the legal estate must join with him, and the 
referee’s deed is void, notwithstanding the judgment, 
ordering the sale, is not appealed from. Dawley v. 
Brown; Same v. Fox. Opinion by Mullin, P. J. 

2. The first action, which is now undetermined, was 
against B. & F. This is against (B.) for a part of the 
land covered by the first suit; there is also a suit against 
F, for the remaining part. In the first action it is not 
alleged that B. & F. had any joint interest in the land 
and therefore there could have been a recovery but 
against one. 

Held, that the first suit being against both defend- 
ants and a recovery can be had against either, that suit 
being for same cause of action is a bar to this. Judg- 
ment reversed. Ib. 


EVIDENCE. 


1. One C. contracted with defendant to build a 
house for $1,050. In and by the contract, C. was to 
furnish paint, gutters, conductors, sinks, etc., etc. ; 
nothing was said in the contract in express terms as to 
who should furnish the lumber. C. purchased the 
lumber of plaintiffs, and plaintiffs charged it to C. 
This action was brought to recover for the price of the 
lumber. 

Plaintiff ’s counsel objected to evidence on part of 
defendants, that C. was to furnish the lumber, as inad- 
missible to contradict the written contract. 

Held, that as the contract contained none of the 
promises on the part of the defendant it was com- 
petent to prove his promises by parol. But that evi- 
dence by defendant that C. was to furnish the lumber, 
was inadmissible, as it incorporated matter into the 
contract not contained in it. That the only reason- 
able inference from the terms of the contract is, that 
C. was to furnish the lumber, and this being in, the evi- 
dence, though inadmissible, could not possibly injure 
the plaintiff. Judgment affirmed. Stevens v. Cock- 
ringe. 

This action was brought to recover the price of a 
quantity of apples sold by plaintiff to the alleged agent 
of defendant. On the trial plaintiff was asked the 
question: What was said between you and S. (the 
alleged agent), as to who wasthe purchaser? Defend- 





ant’s counsel objected to the question, but it was 
received. 

Plaintiff also called three witnesses who sold apples 
te S., and they were each asked the question : ‘‘ What 
was said between you and S., as to whom S. was buy- 
ing for?” Defendant objected to the question, but it 
was allowed. ' 

Held, that the evidence of plaintiff, as to the agency 
of 3., if oojected to, was incompetent for any purpose, 
except to prove that he so held himself out to the per- 
son with whom he dealt ; that although \the evidence 
was admissible, care should be taken to guard the jury 
against considering such a representation as evidence 
of the agent’s authority until ratification is proved. 
That the evidence being competent as above, the 
court was under no obligation to limit the operation 
of the statement of the agent, unless called on to do 
so by the counsel, and this was not done. Howard v. 
Horton. Opinion by Mullin, P. J. 

2. S., sometime after the negotiation for the sale, 
gave plaintiff a receipt. It was offered in evidence and 
received under objection. 

Held, that the jury having found that the receipt of 
the apples by S. was ratified by defendant, the act of 
giving the written receipt was also ratified, and the 
receipt was properly received. Ib. 

8. That the evidence of the three witnesses not 
parties, as to the statements of S. as to his agency, was 
incompetent. 

After the sale of the apples defendant became 
involved and compromised his debts. He turned in to 
plaintiff to pay balance due him, some sheep at agreed 
price of $5 per head, and some money, so as to make 
20 per cent of the debt, and took from plaintiff the 
following receipt: 

“ Received of L. T. Horton, East Bloomfield, $167.40, 
in payment of an account of $837.00, against M. & Co. 
for apples bought by S. F 

Houuey, Jwne 28, 1866. 

W. E. Howarp.” 

Plaintiff offered to prove that at time the receipt was 
given, defendant said he would pay balance of the 
debt. The evidence was objected to on the ground 
that receipt was in nature of a contract, and could not 
be contradicted by parol evidence. The evidence was 
received. 

Held, that where a receipt is given on accord and 
satisfaction, parol evidence to vary or modify it is 
inadmissible. That payment in money of a part of a 
debt that is concededly due, which is agreed to be 
taken in full payment, is not an accord and satis- 
faction. Where property is received in satisfaction 
without any price being agreed on at which it is to be 
estimated, that it becomes an accord and satisfaction. 
That where payment is made in property at an agreed 
price, and the amount thus paid is less than the debt, 
it is not an accord and satisfaction. The evidence was 
incompetent. Judgment reversed. Ib. 

EVIDENCE — AGENT. 

1. Plaintiff was the owner of a canal boat; S. was the 
agent for the purpose of procuring boats and forward- 
ing coal to defendant. 8S. gave plaintiff his order 
on the canal boat Rondout, for a cargo of coal to 
carry to Syracuse. The order contained merely a 
request to the canal company to deliver a certain num- 
ber of tons of coal to bearer, specifying freight to be 
paid, and directing an advance on the freight to 
plaintiff. 
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Held, that parol evidence of the agreement of S., as 
to the time within which the boat was to be loaded 
was competent, the order was not intended to embrace 
the whole contract It contained no more of it than 
was necessary to enable the canal company to know 
how much coal to deliver, and to whom, etc., etc. It 
did not bind defendant. Fisher vy. Abeel. Opinion by 
Mullin, P. J. 

2. Also, that the contract of delivery must be express, 
it cannot be implied. That in the absence of proof of 
a custom for agents like S. to bind their principal by 
acontract of demurrage, and when it is distinctly 
proved that he had no authority from his princi- 
pal to bind them by such a contract, defendant is not 
liable. Ib. 

3. It might be that agents like S. might agree upon 
the length of time a vessel should wait for its cargo, 
but not in a case like this. In this case it was the 
custom at the docks of the canal company to make all 
boats wait their turn. Plaintiff knew of the custom, 
and after working a short time could have left. The 
only agreement there can be in this case is an implied 
one, that the loading shall be done in a reasonable time, 
and what constitutes a reasonable time depends upon 
the custom at the place of loading, and defendant is not 
liable for any detention. That if boats were loaded 
before plaintiffs, out of turn, the canal company is 


alone liable. Ib. 
————_>_——_ 


DIGEST OF RECENT ENGLISH DECISIONS. 
ASSAULT. 

1. Consent: submission. — The prisoner was indicted 
for indecently assaulting two boys, each of whom was 
eight years of age. It was proved that the prisoner 
took the boys into a field, and did acts toward them 
which amounted to indecent assaults, unless they con- 
sented to them. The boys stated in evidence, that 
they did not know what he was going to do to them, 
when he did each of the acts in question. Upon this 
evidence the judge left to the jury the question 
whether the boys merely submitted to the acts, ignor- 
ant of what was going to be done to them, or of the 
nature of what was being done, or if they exercised a 
positive will about it, and consented to what the 
defendant did; and told the jury that, in the former 
case, they would find the defendant guilty, and in the 
latter case they would acquit him. The jury found 
the prisoner guilty on the ground that the boys merely 
submitted to his act, not knowing its nature. 

Held, that the direction of the judge was right, and 
the conviction must be upheld. The Queen v. Lock, 
L. R., 2C. C. R. 10. 

BILL OF LADING. 

Ship and shipping: carriers: description of goods: 
“weight, value and cont wn:”’ misrepresenta- 
tion: estoppel.— The plaintiffs delivered to the defend- 
ants, for carriage on board the defendants’ ship, a 
closed case containing silk goods. The bill of lading, 
as tendered by the plaintiffs for signature, described 
the contents of the case as linen goods; but, before 
signing it, the captain impressed upon it with a stamp 
the words “weight, value and contents unknown.” 
The freight charged for silk was higher than that for 
linen goods, and the freight paid for the goods so 
delivered was that for linen goods; but the plaintiffs 
represented the goods to be linen inadvertently and 
without fraudulent intention. On the ship’s arrival 
at her destination it was found that two pieces of silk 
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had been abstracted from the case. In an action by 
the plaintiffs against the defendants as common car- 
riers for non-delivery of the silk goods so lost: Held, 
that the result of the addition of the words, “weight, 
value and contents unknown’”’ to the bill of lading 
was completely to do away with the effect of the 
description of the goods as linen, and that conse- 
quently the defendants’ contract was to carry the case 
and its contents whatever they might be; and the 
plaintiffs were entitled to maintain the action. Quere, 
whether, even without the additional words, the mis- 
representation having been made without fraud, could 
have had the effect of avoiding the contract for car- 
riage of the goods by the defendants as common 
carriers. Jessel v. Bath, Law Rep., 2 Ex. 267, followed; 
Lebeau v. The General Stewm Navigation Company, 
L. R., 8 C. P. 88. 
CANAL 

Rights and liabilities as between canal company and 
owners of subjacent mines.— The defendants’ canal was 
constructed under an act of parliament, by which the 
canal was to be open for use by the public on payment 
of tolls. Defendants were authorized to take land 
compulsorily and construct the canal, doing as little 
damage as might be, and to do all things necessary for 
making and preserving and using the canal, making 
satisfaction for all damages to be sustained by the 
owners of lands and hereditaments taken or preju- 
diced by the execution of the powers of the act. 
Commissioners were appointed who were to determine 
from time to time what sum should be paid for the 
purchase of lands, and also to determine what other 
distinct sum should be paid by defendants, as recom- 
pense for any damages which might be at any time 
whatsoever sustained by owners of lands or heredita- 
ments, by reason of the making or maintaining the 
canal. The minerals under the canal were expressly 
reserved to the owners, who were to be at liberty, sub- 
ject to the provisions of the act, to work the minerals; 
provided that no injury be done to the navigation. 
By another clause, the owners were not to work the 
minerals without giving three months’ notice to de- 
fendants, who might inspect the mines, and might, if 
they thought proper, prevent the working of the mines, 
paying to the owners the value; on failure of defend- 
ants to inspect the mines the owners were authorized 
to work them. The canal having been constructed 
and used for many years, the plaintiff, who was owner 
of coal mines under the canal, gave defendants proper 
notice of his intention to work them; defendants did 
not inspect, and refused to purchase. Plaintiff pro- 
ceeded to work the mines, without regard to the sur- 
face, and without attempting to support it, and know- 
ing that the effect would be to let down the surface, 
and probably disturb the strata, and that there was 
danger of the water escaping from the canal into the 
mines; but, except as above, plaintiff did not work his 
mines in any negligent or unskillful or improper man- 
ner, but got the coal in the manner in which that vein 
of coal is ordinarily gotten, and without doing so he 
could not have obtained the full benefit of his coal. 
The canal was in good order when plaintiff commenced 
working his coal; and defendants did all they could to 
keep the canal water-tight, by puddling, etc. During 
part of the time, while plaintiff’s working was going 
on, they had dammed back the water, and so emptied 
the water out of that part of the canal; but they 
refused to do so for the three months necessary for 
plaintiff to work out his coal. The defendants were 





guilty of no actual carelessness in the management of 
their canal, unless it was carelessness to allow the 
water to be in it while the mines were worked. The 
result of the working was that the strata became dis- 
located, and the water of the canal escaped through 
the cracks and flooded the workings, and plaintiff was 
obliged to abandon his coal. The plaintiff thereupon 
brought an action, charging that defendants, having 
brought water into the canal, so carelessly and improp- 
erly managed the canal and the water, that the water 
escaped and flooded plaintiff’s mine. On the above 
facts, the court having power to draw inferences: 
Held, affirming the judgment of the queen’s bench, 
that an action of tort could not be maintained. Sem- 
ble, by Kelly, C. B., and Pigott, B., that the plaintiff 
was entitled to compensation under the act. Dunn v. 
The Company of Proprietors of the Birmingham Canal 
Nawigation, L. R., 8 Q. B. (Ex. Ch.) 42. 
CHAMPERTY. 

Relationship to one of parties: interest in suit.— 
Declaration that J. H., a brother of defendant and a 
cousin of plaintiff, had died, leaving large real and per- 
sonal property; that defendant was heir at law of 
J.H., and one of his next of kin; that J. H. left a will 
whereby his real and personal property was left to per- 
sons other than plaintiff and defendant, and plaintiff 
believed that the will revoked a former will by which 
J. H. had bequeathed property to plaintiff; and that, 
in consideration that plaintiff would take the necessary 
steps to contest the will, and would advance money and 
obtain evidence for such purpose and instruct an attor- 
ney, defendant promised to share with plaintiff half 
the real and personal property which might come to 
defendant by reason of such proceedings. 

Held, that the agreement amounted to champerty; 
and that the fact, that the plaintiff was a relation of 
the defendant and had some collateral interest in the 
suit did not prevent a contract, by which he was to 
receive half of what the defendant recovered, being 
champerty. Hutley v. Hutley, L. R., 8 Q. B. 112. 


CONCEALMENT. 


Marine insurance: knowledge of underwriter: elec- 
tion: delivering out_ policy. — The plaintiff’s insurance 
broker effected an insurance with the defendants on 
the chartered freight of the plaintiff’s ship Cambria, 
without disclosing to the defendants certain informa- 
tion in his possession, which it was material that they 
should know (October 10). In so doing he acted in 
good faith, supposing, from inquiries that he had 
made, that the information was incorrect. After 
initialing the slip, but before executing the policy, the 
defendants (October 13) became possessed of the infor- 
mation which the broker had not disclosed; and they 
afterward executed and delivered out the policy with- 
out any protest or any notice that they would treat it 
as void (October l4or 15). Upon receiving news of the 
loss of the vessel they gave notice to the plaintiff that 
they did not consider the policy binding on them 
(October 20). On the trial of an action upon the policy 
the judge directed the jury (in substance) that the 
defendants were bound to make their election within a 
reasonable time after they became aware of the con- 
cealment, and left it to them, without expressing any 
opinion, whether the defendants had elected to go on 
with the policy. Held (Cleasby, B., dissenting), a mis- 
direction, on the ground (by Martin, B.), that if the - 
conduct of the defendants in delivering out the policy 
would induce the plaintiff to suppose that he hada 
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valid policy, they were estopped from denying it; 
(by Bramwell, B.), that delivering out the policy with 
knowledge of the concealment was prima facie an 
election, and threw on the defendants the burden of 
showing circumstances to explain it. The informa- 
tion not disclosed by the broker had appeared in Lloyd’s 
List, which is a daily newspaper containing hundreds 
of entries relating to shipping in all parts of the world, 
and circulating among ship-owners, underwriters, and 
insurance brokers; the defendants were in fact sub- 
scribers to this newspaper. 

Held, that the broker was not entitled to assume a 
knowledge by the underwriters of the contents of 
Lloyd's List. Morrison v. The Universal Marine Insur- 
ance Co., L. R., 8 Ex. 40. 


GENERAL AVERAGE. 


Ship and shipping: loss to cargo by water let into 
ship to extinguish fire: custom: bill of lading. — Plain- 
tiff shipped bark on board defendant’s general ship, 
under a bill of lading, from Santa Martha to London, 
by which average, if any, was to be adjusted according 
to British custom. When the ship was about to sail, a 
fire broke out in the forehold, and pumping water 
through the deck of the forecastle not being sufficient 
to extinguish the fire, a hole was cut in the side of the 
ship, and her fore compartment being thereby filled 
with water, the fire was extinguished. If this course 
had not been adopted, the cargo on board would, in all 
probability, have been destroyed, and the ship most 
seriously damaged, if not rendered atotal wreck. The 
plaintiff’s bark was destroyed by the water poured 
into the ship. In an action for general average contri- 
bution in respect of the destruction of the plaintiff’s 
bark it was found, in addition to the above facts, that 
it is the practice of British average adjusters to treat 
a loss so caused as not a general average loss. 

Held, that the loss was, according to the general law 
of England, the subject of general average contribu- 
tion, as a voluntary and intentional sacrifice of the 
bark made under pressure of imminent danger, and 
for the benefit and with the view to secure the safety 
of the whole adventure then at risk. But, secondly, 
that the plaintiff, by the terms of the bill of lading, 
had made the admitted practice of British average 
adjusters part of the contract ; and he was bound by it, 
although erroneous. Stewart v. The West India and 
Pacific Steamship Company, L. R., 8 Q. B. 88. 


PENALTY. = 

Aggrievement for the sale of a public house : liquida- 
ted damages: pleading. — An agreement for the sale of 
the trade-fixtures, etc., of a public house by W. to L., at 
a fair valuation, contained the following stipulations: 
That in addition to the amount of the valuation, L. 
agreed to pay W. £50, good-will; that L. was to be 
allowed to take, in the event of him leaving, the said 
sum of £50; that L. should pay to W. £100 for painting, 
etc.; that the rent was to be £75 yearly; that six 
months’ notice to quit should be given by either party ; 
and that, “‘ by way of making this agreement binding, 
each of the above contracting parties have deposited 
in the hands of H. the sum of £40 each; and either 
party failing to complete this agreement shall forfeit to 
the other his deposit-money as and for liquidated dam- 
ages.’’ In an action by L. against W. for refusing to 





sell pursuant to the agreement, “ whereby the plaintiff 
had lost the advantage which would have accrued to 
him from the performance of the agreement by the 
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defendant, and had lost the use of the money paid by 
him as such deposit aforesaid :” 

Held, that the plaintiff’s remedy for the breach was 
confined to the recovery of the £40 deposited with H. 
Plea, that the plaintiff sued H. for the two sums of £40 
deposited with him “as and for liquidated damages in 
respect of the said breaches, and recovered judgment 
in respect thereof.”’ 

Held no answer to the action. Lea v. Whitaker, L. 
R.,8C. P. 70. 











SURETY. 

1. Discharge of surety by alteration of the guaranteed 
contract: material alteration.— Declaration on a bond 
given to the plaintiff by the defendant, which recited 
that by an agreement of even date the plaintiff had 
agreed to admit J. into his service as ‘‘ clerk and trav- 
eler”’ (not further stating the terms of the agreement), 
and was conditioned for J.’s accounting for and pay- 
ing over to the plaintiff all moneys which he might 
receive on plaintiff’s account ; the breach alleged being 
that J. had received moneys for the plaintiff which he 
had not accounted for or paid over. Pleas on equita- 
ble grounds. 2. That the original agreement between 
the plaintiff and J. was that it should be terminable 
by one month’s notice; and that the plaintiff and J. 
afterward, and before the defaults sued for, made it 
terminable by three months’ notice, withont the 
defendant’s consent. 3. That before the defaults sued 
for, J. had committed other defaults of the same kind; 
that the plaintiff had, with knowledge of those de- 
faults, continued to employ J. in his service without 
notice to the defendant; and that the defaults sued 
for were committed during such continuance of the 
service. On demurrer to these pleas: 

Held, first (Martin, B., doubting), that the second 
plea was bad, on the ground that it did not show that 
the term as to the period of notice was made part of 
the defendant’s contract, and that the alteration 
alleged did not in fact materially add to the defend- 
ant’s risk. Secondly, that the third plea was good, on 
the authority of Phillips v. Forall, L. R., 7 Q. B. 
666; Sanderson v. Aston, L. R., 8 Ex. 73. 

2. Joint and several bond: release of one of the joint 
and several debtors.—To an action on a bond the de- 
fendant pleaded that it was the joint and several bond 
of himself and J., and was executed by him as surety 
only for J.; that afterward a composition deed was 
made between J. of one part, and the plaintiff and 
another on behalf of all the creditors of J. of the other 
part, whereby J. conveyed to the parties of the second 
part all his estate, to be administered for the benefit of 
his creditors ‘“‘in like manner” as if J. had been 
adjudged bankrupt; and each of the creditors released 
J. from his debts ‘“‘in like manner as if he had ob- 
tained a discharge in bankruptcy ;’’ and that the plain- 
tiff executed this deed without the consent of the 
defendant. On demurrer: 

Held (by Kelly, C. B., and Bramwell, B. ; Pigott, B., 
dissenting), a good plea. Cragoe v. Jones, L. R.,8 
Ex. 81. 

——__ > o___—_- 

A New HAMPSHIRE RAILROAD has been sued for 
$60,000 damages claimed by a postal clerk, for injuries 
received in a mail car that was thrown from the track. 
Such suits as these lead the railroad companies to ask 
the post £ al for additional remuneration, 

as the number of postal clerks are greatly on the 
increase; the cost of carrying them is excluded in the 
old rates of pay for mail service. 
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DIGEST OF RECENT AMERICAN DECISIONS.* 
DEED. 

A register of deeds, at the grantor’s request, wrote a 
deed, which the grantor signed, acknowledged and left 
with the register. The grantee was absent, and the 
register had no authority from him to receive the 
deed; after recording it the register returned the deed 
to the grantor, at his request. 

Held, that there was no delivery to the grantee. 
Hawkes v. Pike, 554. 

DELIVERY. See Common Carrier, 3,4; Deed, 2; Statute 
of Frauds, 2; Vendor and Vendee, 4. See Jurisdic- 
tion, 4. 

DIVORCE. 

1. Where a person, a resident of this State, went into 
another State for the purpose of procuring a divorce 
from his wife, who was, during all the time, a resident 
of this State, and was never served with process or 
appeared in the action, held, that the decree so obtained 
was void, and that the record of the judgment was not 
conclusive as to jurisdiction. Hoffman v. Hoffman, 
299, and note, 302. 

2. When, by general statute, the guilty divorced 
party is prohibited from marrying again without leave 
of court, and he marries again without such leave, 
believing he has a right so to do, the subsequent 
marriage is invalid. A special act of the legislature, 
declaring the two persons so married “to be husband 
and wife to all legal intents and purposes,’’ is uncon- 
stitutional. White v. White, 526. 

EASEMENT. 

1. The rule of law which creates an easement on the 
severance of two tenements or heritages, by the sale 
of one of them, is confined to cases where an apparent 
sign of servitude exists, on the part of one of them in 
favor of the other. Butterworth v. Crawford, 352. 

2. The owner of two adjoining lots of land, Nos. 83 
and 85, dug a vault extending partly into each lot, from 
which he constructed a drain through lot No. 85 to the 
street sewer. He conveyed lot No. 8 to defendant by 
deed, containing a covenant against incumbrances, 
and afterward conveyed lot No. 83 to plaintiff. 
Defendant purchased without knowledge of the drain; 
nor was there any apparent mark or sign of its 
existence. 

Held, that defendant’s lot was not servient; and 
that he had a right to close up the drain. Ib. 


EVIDENCE. 


1. Where a certificate of deposit is inadmissible in 
evidence, for want of a stamp, parol evidence is 
admissible to prove the facts it recites. Leach v. 
Hale, 112. 

2. In an action to recover the value of goods sold by 
a@ verbal contract, void by the statute of frauds, the 
vendor proved delivery to the vendee, whereupon the 
vendee offered the contents of a telegram which he 
had attempted to send to the vendor, to show that he 
declined to accept the goods. The offer was rejected, 
on the ground that the vendor had not been shown to 
have received the telegram. 

Held, on appeal, that the acts of the vendee at the 
time of the receipt of the goods, and his bona fide 
attempts to communicate his rejection of them to the 
vendor, were material and competent to rebut any 
presumption of acceptance arising from their reten- 
tion. Caulkins v. Hellman, 461. 


* From 7 American Reports. 








8. Mailing a letter, addressed to a merchant at his 
place of business, is prima facie evidence that it 
reached its destination, subject to rebuttal by him. 
Huntley v. Whittier, 536. 


FOREIGN JUDGMENT. 


1. A judgment, rendered in another State in a pro- 
ceeding in rem where the defendant is at the time a 
resident of this State, and has not been served with 
notice of the pendency of the action, and has not 
appeared therein, has no binding force or effect upon 
the defendant in personam, so that an action can be 
maintained thereon in this State to recover the 
amount of the judgment. Melhop v. Doane, 147. 

2. But where property of a defendant residing in 
this State, who was not personally served and who did 
not appear, has been seized and sold in satisfaction of 
a judgment rendered in a proceeding of attachment in 
another State, he is concluded from recovering the 
value thereof in an action in this State against the 
plaintiff in the foreign judgment, unless in a proper 
case he can show that it was procured through 
fraud. Ib. 

3. Plaintiff recovered judgment in Louisiana against 
the defendant, and, on this unsatisfied judgment, again 
recovered judgmentin New York. Afterthe recovery 
of the first judgment, the judgment debtor in New 
York made a voluntary conveyance to his son of land 
owned by him in Texas; and, pending the suit in New 
York, the son, without consideration, conveyed said 
land to a stranger charged with notice of all the facts. 
All of the parties were non-residents. This action 
was commenced on the New York judgment by attach- 
ment, to set aside the conveyance and to subject the 
lands to the payment of the claim. 

Held, that the action was properly brought, and that 
the plaintiff could maintain the action without first 
recovering judgment upon such demands in an inde- 
pendent action brought in a court of this State. 
Ward v. McKenzie, 261. 


FORGERY. 


1. A genuine draft was fraudulently altered by 
increasing the amount, by changing the name of the 
payee, and by erasing and re-writing the name of the 
drawer. It was afterward presented to plaintiff, the 
drawee, by defendant, a bona fide indorsee, and paid. 

Held, that plaintiff, on discovering the forgery, could 
not maintain an action against defendant for re-pay- 
ment. National Park Bank v. Ninth National Bank, 
310. 

2. Where the drawee of a bill to which the name of 
the drawer has been forged, accepts or pays it in the 
hands of a bona fide holder, he is bound by the act, and 
can neither repudiate the acceptance nor recover the 


payment. Ib. 
FRAUD. 


1. M. held a judgment against plaintiff for $2,000, and 
offered to discharge it for $500, but plaintiff did not 
accept the offer. R., a stranger to plaintiff, applied to 
M., and by falsely representing that he was acting for 
plaintiff, induced M. to assign the judgment to him (R.) 
for $500. 

Held, that plaintiff had no interest in the transaction 
and that he was not entitled to the benefit of the pur- 
chase of the judgment. Garvey v. Jarvis, 335. 


HIGHWAY. 


1, In an action against a town to recover for injuries 
sustained by a traveler by slipping on an icy ridgein 
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crossing the sidewalk of a street from the carriage- 
way to a shop, the judge refused to charge that the 
town was not liable if a sidewalk, ten ur twelve feet 
wide, was well constructed and so far clear from snow 
and ice as to make it safe and convenient for travelers 
to pass along on it, although there may have been a 
ridge of ice extending two feet and a half from the 
curb stone, from four to six inches high in the highest 
part and with sloping sides, upon which plaintiff 
slipped in crossing the sidewalk . 

Held, that defendant had no ground for exception. 
Street and wife v. Inhabitants of Holyoke, 500. 

2. In an action against a town for injuries sustained 
by atraveler by falling on an icy ridge, which was a 
defect in a sidewalk, held, that the fact that a light 
snow was falling at the time of the injury, and cdn- 

led the defect, did not relieve the town of liability. 
Ib. 

8. In an action against a town by a husband and wife 
for injuries sustained by the wife by falling on an icy 
ridge, which was a defect in a sidewalk, held, that 
the husband’s previous knowledge of the defect and 
of his wife’s intention to stop at a shop where she 
would have to pass over the icy ridge and his failure to 
caution her to beware of it, would not defeat the action. 
Ib. 








BOOK NOTICE. 


4 Tee se ne Beno ae 
Sen dg or in ity. By A. C. Freeman, San 
Franc . A. L. Bancroft € Company. 

When this book was received we entertained some 
doubt whether there was any particular need or de- 
mand for a treatise on the subject ; but an examination 
of its plan and execution soon satisfied us that it 
would prove a valuable adjunct to any law library. As 
the author remarks, a judgment is not invariably “the 
end of the law;” certain it is that very many cases 
do not end with the judgment, and the reports are 
filled with decisions of questions arising as to the legal 
effects of judgments. For instance, the note of the 
editors of the “‘ American Leading Cases,’’ as to the 
effect of foreign judgments, occupies some fifty odd 
pages, and does not at that include all the cases. 

Of the present work, the first seven chapters treat 
of the various classifications and definitions of judg- 
ments and decrees, and the rules applicable to entries 
and amendments, and to the vacation of judgments at 
common law and under the Code; the eighth chapter 
is devoted to the law in regard to jurisdictional 
inquiries in collateral proceedings; the ninth and 
tenth chapters treat of the persons bound by a judg- 
ment; the eleventh to fifteenth, of merger, estoppels, 
liens; and the other chapters are devoted to assign- 
ments of, and actions on judgments, revival by scire 
facias, pleadings, satisfaction, foreign judgments, 
judgments in rem, and other topics growing out of 
the subject. 

A treatise of this kind ought to havea valuable influ- 
ence in harmonizing and unifying the law of the 
several States on some branches of the subject, par- 
ticularly as to the effect of judgments of the courts of 
other States—a matter which has led to more con- 
flicting decisions than almost any other known to the 
law. 

The author has made a very thorough collection of 
the authorities, and has presented them in a convenient 








and orderly manner, though his style has somewhat 
too much of the staccato about it to make the book 
pleasant reading. However, we seldom read law books 
for pleasure, so that this will prove no drawback to its 
usefulness. 
a 

JUSTICE IN Ruopes.— The Pall Mall Gazette, on the 
authority of a correspondent of the Levant Herald in 
Rhodes, cites several instances of the administration of 
justice in that island. Ina case of appeal for the an- 
nulment of a mortgage on property brought before the 
civil tribunal of Rhodes, the property in question was 
put up to auction without even the semblance of a trial, 
and in spite of authentic documents in support of the 
claimant’s appeal. Again, in an action brought by a 
Jew against a rich Turkish proprietor, the first pro- 
ceeding of the court has been to imprison the Jew by 
way of forcibly demonstrating the fact that it is not 
with impunity that a Mussulman, especially if he hap- 
pens to be rich, can be sued in court by an unbeltever. 


—_—___—_. 


LEGAL NEWS. 


Massachusetts refuses to pension her judges. 

The judicial circuits of Arkansas have been increased 
to sixteen. - 

New Jersey and Texas desire to have their State 
constitutions revised. 

Sixteen members of the Montgomery, Ala., bar have 
been fined for practicing without licenses. 


Mr. Dos Passos emphatically denies that William 
Leffingwell, Esq., of Lyons, Ill., has been employed as 
a counsel in the Stokes case. 


The attorney-general of the United States has 
appointed Mr. Pedrick to act as chief clerk of the 
department of justice, during the absence of Mr. 
Falls. 

Hon. Lyman Trumbull was counsel in acase before 
the circuit court at Chicago, on Thursday last, it being 
his first appearance in court since his retirement from 
political life. 


Mrs. C. H. Nash, of Columbia, Me., having been 
admitted to the bar, has entered into partnership with 
her husband, under the firm name of “‘ Nash & Nash, 
attorneys and counselors at law.” 


Hon. Edmund H. Bennett has placed his valuable 
law library, consisting of two thousand volumes, at 
the service of the students of the law department of 
Boston University. 

The court of appeals, which has been in session in 
New York city, adjourned last week until May 6, at 
Albany. During the session fifty-one cases were argued 
and thirty-three decided. 

The first law against usury in New York was passed 
in 1777, and it fixed interest at six percent. In 1718 
it was changed, making the legal rate eight per cent. 
In 1837, the rate was made seven per cent, and has so 
continued. 

Hon. John H. Howe, of Kewanee, Ill., formerly 
judge of the sixth circuit court of that State, died a 
few days ago at Laredo, Texas, where he was serving 
as secretary of the commission, appointed by the presi- 
dent, to investigate the alleged border outrages on the 
Rio Grande. 
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MUNICIPAL CORPORATIONS AND THE 
REVENUE TAX. 


Not long ago the federal supreme court settled the 
point that the United States could not impose a tax 
upon the salary of a judicial officer of a State. But 
this point was the pivot on which turned an import- 
ant question as to the relation existing between the 
general government and the State, and the decision, 
therefore, had a broader significance than the mere 
matter of a few dollars to the judges. This question 
was, briefly stated, the right of the general govern- 
ment to tax the means and instrumentalities employed 
in conducting the operations of a State, and the de- 
cision was, in effect, a negation of that right. 

The same court has just rendered its decision coy- 
ering the same question, or rather one of its branches. 
The case was 7'he United States v. The Baltimore and 
Ohio Railroad Company, and the point involved, the 
right of congress to tax the iacome or property of a 
municipal corporation. The question arose as follows: 
The city of Baltimore, authorized by the legislature, 
issued its bonds to a large amount, and loaned the 
proceeds to the defendant, taking a mortgage upon 
the road and franchises to secure the payment of the 
interest and principal. The interest secured by this 
mortgage, the United States sought to tax under sec- 
tion 122 of the internal revenue act of 1862, as 
amended in 1864. By this section, the railroad com- 
pany were to pay the tax, and to deduct it from the 
amount due the creditor or stockholder, that is, as the 
court held, and as it had several times before held, the 
railroad company was made use of as a convenient 
instrument for collecting the tax, but that it was 
really a tax upon the creditor and not upon the com- 
pany. So that the question was directly presented, 
whether the tax could be collected from the revenue 
of the city. The court held that it could not. 

It being settled that congress could not tax a State 
nor the means and instrumentalities of a State, the 
question was presented, what is the nature and char- 
acter of municipal corporations, and what is their 
connections with the government of the State? Such 
corporations are said, in Angel & Ames on Corpo- 
ration, § 16, to be “ auxiliaries of the government and 
the secondary deputies and trustees and servants of 
the people” — that is, they are allowed to assume to 
themselves some of the duties of the State in a par- 
tial or detailed form, and are a part of the means and 
instrumentalities of the State in the business of muni- 
cipal rule, and the same view was expressed by the 
court, It said: 

“A municipal corporation like the city of Balti- 





more, is a representative not only of the State, but is 
a portion of its governmental power. It is one of its 
creatures, made for a specific purpose, to exercise 
within a limited sphere the powers of the State. The 
State may withdraw these local powers of govern- 
ment at pleasure, and may, through its legislature or 
other appointed channels, govern the local territory 
as it governs the State at large. It may enlarge or 
contract its powers or destroy its existence. As a 
portion of the State, in the exercise of a limited por- 
tion of the powers of the State, its revenues, like those 
of the State, are not subject to taxation. This propo- 
sition is very properly admitted by the counsel for 
the government. In their brief, it is said: ‘We admit 
that municipal corporations, acting merely within the 
scope of their duties as such, are not to be included 
within general words imposing taxes upon persons 
or corporations.’ In support of this view is cited the 
proviso to the amendment in 1866, in these words: 
‘Provided that it is the intent hereby to exempt from 
liability to taxation such State, county, town or other 
municipal corporation, in the exercise only of func- 
tions strictly belonging to them in their ordinary gov- 
ernmental and municipal capacity.’ ” 

The question then arose, was the city acting in the 
cause of its municipal business and duties, or in the 
capacity of an agent of the State, in the transaction out 
of which this case arose? On this question the court 
said: 

“The legislature and the authorities of the city of 
Baltimore decided that the investment of five millions 
of dollars in aid of the construction of a railroad, 
which should bring to that city the unbounded har- 
vests of the West, would be a measure for the benefit 
of the inhabitants of Baltimore and of the munici- 
pality. This vast business was a prize for which the 
States north of Maryland were contending. Should 
it endeavor by the expenditure of this money or this 
credit to bring this vast business into its own State, 
and make its commercial metropolis great and pros- 
perous, or should it réfuse to incur hazard, allow other 
States to absorb this commerce, and Baltimore to fall 
into an inferior position? This was a question for 
the decision of the city under the authority of the 
State. It was a question to be decided solely with 
reference to public and municipal interests. The city 
had authority to expend its money in opening squares, 
in widening streets, in deepening rivers, in building 
common roads or railways. The State could do these 
things by the direct act of its legislature, or it could 
empower the city todo them. It could act directly 
or through the agency of others. It is not a question 
to be here discussed, whether the action proposed 
would in the end result to the benefit of the city. It 
might be wise, or it might prove otherwise. The 
city was to reap the fruits in the advanced prosperity 
of all its material interests, if successful. If unsuc- 
cessful, the city was to bear the load of debt and 
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taxation which would surely follow. The city had 
the power given it by tue legislature te decide the 
question. It was within the scope of its municipal 
powers. 

This advance of the city bonds was not a donation. 
It was an investment supposed to be judiciously made 
and adequately secured, It was not for the individual 
benefit of those managing the business. No one re- 
ceived advantage except as he was a citizen or his 
property was within the city. It was not a loan for 
the benefit of the railroad ; it was for the benefit of the 
city solely. That the railroad company was also bene- 
fited did not affect the purpose of the transaction. 

It is said by the counsel for the United States that 
municipal corporations are those that are created irre- 
spective of those who are associated therein, and that 
the powers are given and withheld upon grounds 
which concern the public at large. It is not necessary 
to discuss the question whether this city is a municipal 
corporation. If there can exist a municipal corpora- 
tion, as that expression is generally understood, the 
cities of this country, lixe Baltimore, Philadelphia and 
New York, fall within the definition. The power in 
question was conferred because its exercise concerned 
the public and to benefit that public. This power 
could no doubt have been imposed npon the city as a 
duty, and its exercise directed without the assent or 
against the wish of the corporation or its citizens. 
The State could do it directly for and on behalf of the 
city, and without its intervention. The city could 
act only by authority from the State. The State is 
itself supreme, and needs no assent or authority from 
the city. It is not perceived that the act is less public 
and municipal in its character than if the State had 
compelled the city to lay the tax and to make the ap- 
propriation of the proceeds to the railroad company. 
In The Town of Guilford v. The Board of Supervisors 
of Chenango Co., 3 Kern. 143, it was held: 

1, That the legislature has power to levy a tax upon 
the taxable property of a town and appropriate the 
same to the payment of a claim made by an individual 
against the town. 

2. That it is not a valid objection to the exercise 
of such power, that the claim, to satisfy which the 
tax is levied, is not recoverable by action against the 
town. 

3. That it does not alter the case that the claim has 
been rejected by the voters of the town, when sub- 
mitted to them at a town meeting, under an act of 
the legislature authorizing such submission, and declar- 
ing that their decision should be final and conclusive. 

The action is no less a portion of the sovereign 
authority, when it is done through the agency of a 
town or city corporation. 

We admit the proposition of the counsel that the 
revenue must be municipal in its nature to entitle it 
to the exemption claimed. Thus, if an individual 
should make the city of Baltimore his agent and 








trustee to receive funds, and to distribute them in aid 
of science, literature or the fine arts, or even for the 
relief of the destitute and infirm, it is quite possible 
that such revenues would be subject to taxation. 
The corporation would therein depart from it; munici- 
pal character, and assume the position of a private 
trustee. It would occupy a place which an individual 
could occupy with equal propriety. It would not, in 
that action, be an auxiliary or servant of the State, 
but of the individual creating the trust. There is 
nothing of a governmental character in such a posi- 
tion. It is not necessary, however, to speculate upon 
hypothetical cases. We are clear in the opinion that 
the present transaction is within the range of the 
municipal duties of the city, and that the tax cannot 
be collected.” The judgment must be affirmed. 
Admitting that a municipal corporation is but an 
arm of the State, no other conclusion could well have 
been reached. The general government and the 
States are separate and distinct sovereignties, acting 
separately and independently of each other within 
their respective spheres, and the States acting within 
their “reserved” powers are as independent of the 
general government as that government within its 
sphere is independent of the States. There is, of 
course, no express provision in the constitution that 
prohibits congress to tax a State, but, as was said in 
McCulloch v. Maryland, 4 Wheat. 316, “the power to 
tax involves the power to destroy ”"— a power which 
was never delegated by the States, and which would 
be entirely inconsistent with their independence in 


any respect. 
——  +-ao —— 


MEDICAL EXPERT EVIDENCE. 


In a recent number of Lippincott’s Magazine, Dr. 
H. C. Wood makes a vigorous onslaught upon the 
average medical expert witness, and points out very 
clearly the necessity of a reform in our methods of 
procuring medical evidence, especially in the depart- 
ment of toxicology. Expert witnesses are sum- 
moned for the purpose of enlightening the oourt and 
jury on technical questions, but when these experts 
are physicians, the evidence is usually so conflicting 
that, like the collision of opposing rays of light, it 
ends only in utter darkness. On questions of mental 
unsoundness and psychological law there is room for 
an honest difference of opinion, even among the 
ablest experts, but toxicology is, relatively, an exact 
science, and affords occasion for little difference of 
opinion, except that arising from ignorance. One of 
the causes of the present difficulty, says Dr. Wood, 
“is the common ignorance of legal or forensic medi- 
cine among the members of the profession. In none 


of our medical colleges is legal medicine taught as a 
part of the regular course or as an essential branch 
of study. Consequently, when the student graduates, 
he has only heard a few passing allusions to the suh- 




















ject from professors of other branches. Unfortu- 
nately, this is more or less true of many other medi- 
cal subjects of importance ; helped out, however, by 
his mother wit, aud impelled by necessity, the imper- 
fectly educated graduate, after a time, becomes, very 
generally, a skillful practitioner. During the period 
of his growth his daily needs govern the direction of 
his studies, which are, therefore, more or less exclu- 
sively confined to the so-called practical branches. 
Forensic medicine is not one of these. Poison cases 
are comparatively rare, and to be calted upon to give 
a definite opinion upon such matters before a legal 
tribunal happens not once in the life-time of most 
medical men. Consequently, to a great part of the 
American medical profession, legal medicine is a veri- 
table terra incognita. * * * Yet physicians, who 
acknowledge that they have paid no especial atten- 
tion to toxicology, do not hesitate to give the most 
positive opinions upon the most delicate questions of 
that science. Men who would ;as in honor bound, ask 
for a consultation in any case of serious sickness, out- 
side of their line of private practice, on the witness- 
stand put forth with the utmost boldness their ignor- 
ant crudities, careless or forgetful of the fact that they 
may be imperiling the life of an innocent being.” 

And not only are such physicians sworn, but their 
opinions usually have as much weight with the jury 
as those of the most skillful specialist; indeed, we 
may safely say even greater weight, as the former 
are generally selected from the immediate locality, 
and are known either personally, or by reputation, to 
the jurors. 

But the ordinary physician is, after all, not the 
most dangerous witness in cases of alleged poisoning. 
The toxicologist is the main witness, on whose skill 
and knowledge and integrity depends the issue of life 
and death. There is, therefore, no excuse or palliation 
for ignorance or blundering on his part, such as was 
exhibited by Professor Aiken, of the University of 
Maryland, in the recent cases of Schoeppe and of Mrs. 
Wharton. Dr. Wood speaks of him with righteous 
indignation, and details his gross mistakes with a 
caustic pen. Schoeppe, it will be remembered, was 
a young German physician, practicing in Carlisle, Pa. 
He became engaged to be married to a Miss Sten- 
necke, a wealthy maiden lady of sixty years of age. 
In January, 1869, Miss Stennecke feeling unwell, Dr. 
Schoeppe’ was called, and gave her an emetic. In 
the afternoon she was weak, but, apparently, not ill. 
In the evening she became worse and very drowsy. 
She was put to bed, and was not seen again until the 
next morning, when she was found comatose, “ with 
contracted pupils, irregular respiration and complete 
muscular relaxation.” Late in the afternoon she died. 
Afterward, a will being found in favor of Dr. Schoeppe, 
he was charged with having poisoned her, and her 
body was exhumed and subjected to a post-mortem, 
which, “for culpable carelessness and inexcusable 
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omissions, stands unrivaled.” Professor Aiken made 
a chemical examination of the stomach, who reported 
the finding of prussic acid, and who testified at the 
trial that the deceased had received a fatal dose of 
that poison. Backed by an apothecary and the vil- 
lage doctor, the evidence of Aiken led to a verdict of 
“guilty;” although Dr. Wormley, who had made 
toxicology a life-long study, stoutly protested that it 
was impossible that Miss Stennecke could have been 
killed by prussic acid, because that poison does its 
work in a few minutes, while she had lived nearly 
twenty-four hours after the alleged poisoning. Dr. 
Schoeppe was condemned to death. So soon as the 
evidence got before the public, the analysis of Aiken, 
and the evidence of the medical experts, was “con- 
demned by the united voice of the whole scientific 
world,” and, at last, after a protracted confinement, 
and after the condemned man had been measured for 
his coffin, and heard the hammer driving the nails 
into his scaffold, a reprieve came, and the legislature 
passed a special act, granting Dr. Schoeppe a new 
trial, At the second trial charlatanism and ignorance 
were worsted. It was conclusively proved that 
prussic acid would always be obtained, by the pro- 
cess adopted by Professor Aiken, from any stomach 
which has in it the least particle of saliva; that if the 
professor did really get prussic acid, he manufactured 
it; that the deceased could not have died of that 
poison; that her symptoms were entirely consistent 
with death from natural causes; and that the post- 
mortem examination was entirely insufficient to 
justify the allegation that death was not produced by 
disease. The judge, on the trial, stigmatized the 
evidence for the prosecution as insufficient to warrant 
the commitment of the accused for trial, and, yet, 
from the same bench, only a few months before, the 
accused had been condemned to death on the same 
evidence. 

In the trial of Mrs. Wharton for the murder of Gen- 
eral Ketchum, the same Professor Aiken figured as 
the toxicologist, with about the same display of accu- 
racy and competency. His reputation had received a 
fatal stab in the second Schoeppe trial, and through 
him the reputation of his University ; so that his asso- 
ciates and colleagues felt called upon to come up to 
his assistance, and so it was that almost all the medi- 
cal evidence for the prosecution came from them — 
surgeons, physiologists, obstetricians, but not one 
skilled in toxicology. Mr. Hagner remarked that “it 
seemed that the University of Maryland was on trial, 
and that blood was demanded to support it.” Aiken 
swore that he had “ satisfied himself” that there was 
tartar emetic in the stomach, and estimated the amount 
at twenty grains; “to weigh a precipitate was a 
labor not to be thought of when nothing more import- 
ant than the life of a woman was involved.” The 
medical witnesses for the defense were, fortunately, 
competent, and the chemical evidence for the prosecu- 
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tion was entirely refuted. The analysis of Professor 
Aiken was shown to be radically defective, the post- 
mortem equally so, and the symptoms preceding death 
rather those of cerebro-spinal meningitis — then prev- 
alent in Baltimore — than of tartar-emetic poisoning. 

Thereupon the prosecution, without the knowledge 
of the defense, and without the presence of a repre- 
sentative of the accused, or even of a legal officer, 
had the body of General Ketchum exhumed, and a 
portion of it put into the hands — “ not of a chemist of 
national reputation, but of an individual who had 
been advanced from the position of hospital steward 
at Washington to that of professor of chemistry in a 
small local institute at Baltimore.” His analysis 
proved to be even more defective than that of Pro- 
fessor Aiken. It is worthy of note that there were 
in Baltimore several chemists of conceded ability in 
toxicology, and of unquestioned integrity, and the 
wonder is that, if the prosecution really did believe 
that the deceased had been poisoned, and were not 
afraid of the truth, they did not at least allow the 
presence of these gentlemen at the analysis. Judge 
Pierce, afterward writing of this trial, said: “I do 
not know of any case in the annals of criminal juris- 
prudence which, from the evidence submitted in the 
case, had so baseless a foundation for so grave a 
charge.” 

Of the trial of Mrs. Wharton for an attempt to 
poison Van Ness we have not the space, nor is it 
necessary, to speak. The medical evidence for the 
prosecution was from the same persons who figured 
in her first trial, and was quite as faulty and insuffi- 
cient. We may express the hope, however, that 
that will be the last case in which Professor Aiken 
will take so important a part. His career has been 
sufficiently extended. Dr. Wood relates the follow- 
ing: “Some little time since, upon the chemical evi- 
dence of Professor Aiken, a poor colored woman 
was hungin Anne Arundel county, Maryland. She 
died protesting her innocence, and the general impres- 
sion appears to be now that she did not commit the 
crime. A prominent member of the Maryland bar 
told me recently of a case tried in that State, in which. 
the accused, as he stated, certainly did kill the 
deceased with arsenic, yet in which, by showing the 
insufficiency of Professor Aiken’s analysis of the 
stomach, he obtained the acquittal of the prisoner. 

The career of this Maryland professor may prove 
useful in calling public attention to the defects in our 
system, or rather want of system, of securing medical 
expert evidence, and may lead to speedy and radical 
reform. Bad cases sometimes lead to good law, and 
this case is one of the very worst character. But 
what change is advisable? Dr. Wood refers to a 
suggestion made in the American Medical Association, 
that in cases of poisoning the court appoint a com- 
mission to collect the scientific evidence, and adds 
that while this at first sight seems practical, there is 
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a danger of the courts appointing just such men as 


Professor Aiken. The system adopted in Prussia, 
though apparently complicated, is probably the best 
in use, and one which has given to Prussia “the best 
corps of experts the world has ever seen, as well as 
the most eminent individual medical jurists.” There 
the toxicologist has his appointment from the govern- 
ment. After examining a case he sends his report to 
the Royal Medical College of Prussia, which, a‘ter in- 
vestigating it, sends it, with their comments, to the 
ministry, by whom it is referred to a permanent com- 
mission of experts. The report of the latter body, 
with all the other papers, is finally sent to the criminal 
court. It would be a decided improvement on our pres- 
ent method to have an official toxicologist appointed by 
the governor, upon the recommendation of the State 
Medical Society, whose duty it should be to make 
the chemical analysis in all cases of supposed poison- 
ing, and who should receive his compensation from 
the State treasury. The matter is certainly one of 
vital importance, and deserving of the serious con- 
sideration of all legal reformers. 


——< 
CURRENT TOPICS. 


The testimony of Mr. Thomas G. Shearman before 
the Erie investigation committee on Saturday last, 
though rather of a negative character, gives rise, 
especially when taken in connection with other like 
evidence to which we have already referred, to some 
curious speculations as to what really were the relations, 
if any, between Mr. Attorney-General Barlow and the 
Erie management. Mr. Shearman had no knowledge 
that the contract between Fisk and Belden & Hayes 
was partly for the benefit of Mr. Barlow, but he swore 
that he believed it was, and that he “ got his informa- 
tion from Fisk, Gould, Belden and several other per- 
sons.” ‘‘Gould’s statements were made in conversa- 
tion in the early part of 1872; he spoke of the 
contract with Belden & Hayes in connection with 
Attorney-General Barlow. On several subsequent 
occasions he referred to the subject, but I never 
encouraged any conversation about it. On the night 
before the coup d'etate he again referred to it, and said 
he could get the Attorney-General’s name to a suit at 
any time; afterward when the Attorney-General had 
begun suit against Gould and Lane, Gould called on 
me and said that there must be some mistake, and 
that Belden was going to Albany to have the matter 
fixed; the words Gould used in relation to Gen. 
Barlow were that ‘he had fixed him’ or that ‘he 
would fix him;’ the impression I got from the con- 
versation was that he was bribing Gen. Barlow.” 
Witness also testified that it was stated to him by 
Mr. D. D. Field in the presence of one Stevens, who 
was connected with Sickles, that the latter received a 
letter from Gen. Barlow making a demand for a large 
sum of money, $100,000, he thought, for services 
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during the change in management, and that Stevens 
agreed to the statement. Also that he understood 
from Stevens that Wheeler H. Peckham had divided 
his fees with Barlow, and that Watson had told him 
that “a friend of Gen. Barlow’s had been to him, and 
suggested that it would be the right thing in con- 
sequence of the services rendered to them by Gen. 
Barlow to give him a retainer of $10,000.” 

On the part of Gen. Barlow, we have his sworn 
statement that he never received any money from 
Gould or the Erie directors ; the testimony of Mr. 
Wheeler H. Peckham, given on Monday, that the 
statement that he divided the $10,000 fee received by 
him in the Tweed prosecution, was entirely untrue; 
and the evidence of Mr. Stevens, to the effect that he 
had not seen a letter from Gen. Barlow to Sickles, 
demanding money for his own services. He had, 
however, heard from others, that Gen. Barlow had 
made some demands of the kind, but he had no per- 
sonal knowledge on the subject. He had, also, when 
foreman of the grand jury, received a letter “signed 
by a well-known person, asking him to ascertain 
whether Peckham had divided fees with the Attorney- 
General,” but the jury was dismissed before he could 
investigate the matter. He now thought the latter 
was not genuine. Mr. Watson has also denied or 
“had no recollection” of stating that some one had 
suggested to him that Gen. Barlow ought to have a 
retainer. Undoubtedly, the preponderance of evi- 
dence, such as it is, is in favor of the Attorney-Gen- 
eral, but whether he be guilty or innocent, the fact 
remains that he has been made the subject of very 
uncomplimentary rumors, and has mainly himself to 
thank for it. That he acted as the attorney for Erie, 
at the time of the change of management, rather than 
as the Attorney-General of the State, is very evi- 
dent. He employed counsel for Erie, received from 
Gen. Sickles the $10,000 for their fees, and disbursed 
it after the manner of an attorney in a private action. 
His management of his office has not, thus far, been 
such as to command particular respect, even though 
he succeeds in clearing his skirts from the charges 
against him. 


The action of the grand jury of New York on the 
usury question is suggestive. A grand inquest, re- 
quired by statute, and charged by the court to inquire 
into all violations of the usury law, with a view, of 
course, to punishment, after making a pretty thorough 
investigation of Wall street transactions, instead of 
finding true bills, made a presentment, stating that it 
was impossible to execute the usury law, and recom- 
mending its repeal. The usury law is, to all intents 
and purposes, dead, and, like other dead carcasses, 
ought to be put out of the way, but argument has 
been exhausted in the vain attempt to induce the leg- 
islature to inhume it. Mr. Richard H. Dana, Jr., at the 
close of an able argument in the Massachusetts legisla- 
ture, thus sums up the reasons why usury laws should 





be abolished : “ As for myself, sir, I shall vote for the re- 
peal of the usury laws, because I do not think they aid 
the borrower, but rather bring him to a worse condi- 
tion than he would be in, in an open market. They 
have balked the humane purposes that gave them life. 
I vote for their repeai, because I think them in viola- 
tion of the immutable laws of trade, and therefore 
necessarily leading to evil; because they are of no 
effect when the market is equal to or below the legal 
rate, and, when it is above, tend to frighten away 
eapital, induce chicanery, circumventions, frauds and 
go-betweens, and to introduce the borrower to the 
worst class of lenders. I vote for their repeal, because 
they familiarize the community to the sight of a dis- 
obedience of law by the best of citizens, and conse- 
quently to a severance of law from morals. I vote 
for their repeal, because the steadily advancing public 
sentiment, gradually enlightened by generations of 
experience, no longer believes them politic or just, or 
regards the breach of them as a crime, an immorality, 
oreven an impropriety. And lastly, sir, I vote for 
their repeal, because they place our beloved Com- 
monwealth in the undignified position of tempting 
the borrower to commit the most ignominious of 
offenses in the vain effort to prevent that which no 
one considers to be a crime.” 


One great object of the treaty of Washington — 
the better adjustment of the relative rights and 
duties of belligerents and neutrals — seems likely to 
be defeated, or at least, to be slow of accomplishment. 
The three rules it was hoped would be adopted by all 
the great maritime States, and the high contracting 
parties agreed to observe the rules and to bring them 
to the knowledge of the other powers and to invite 
them to acc2de to them. The Attorney-General of 
England holds that the invitation to the other powers 
must be the joint act of England and the United 
States, but Mr. Gladstone declares that the rules 
would not be recommended to the world without the 
most complete repudiation, on the part of Great 
Britain, of the construction put upon them by the 
tribunal at Geneva. It is evident that England will 
persist in putting her own construction upon the 
rules, and the other powers, even if they should adopt 
them, would, therefore, be justified in following her 
example. If one of the parties to the rules refuses 
to be bound by the interpretation of the court of its 
own selection, those not parties would not feel bound 
by that interpretation. It is evident that we are yet 
a considerable distance from the object sought. 


The joint committee of the legislature has thus far 
made no report as to the method in which the pro- 
posed amendments to the constitution should be con- 
sidered. The governor, it is understood, declines to 
call an extra session, and it now looks as though the 
work of the commission would be shelved for the 


year. 
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NOTES OF CASES. 

In Case v. Henderson, 23 La. An. 49, it was held 
that the holder of a check drawn by a third party on 
a bank cannot off-set such check against his note held 
by the bank. There is no privity of contract between 
the holder of such a check and the bank, and a re- 
fusal to pay it would not give the holder a right of 
action against the bank. This is in accordance with 
the principle of the decision in 4tna National Bank 
v. Fourth National Bank of New York,7 Am. Rep. 
314 (46 N. Y. 82), wherein it was held that, not- 
withstanding the agreement which bankers make 
with their customers to pay their checks to the 
amount standing to their credit, a check-holder can 
take no benefit of the agreement, and a check does 
not operate as a transfer or assignment of any part 
of the debt, or create a lien at law or in equity upon 
the deposit. So a direction by a bank depositor to 
apply deposits to the payment of checks or notes 
in a particular order, creates no trust in favor of 
the holder, and a failure to comply with the direction 
is a breach for which the depositor alone can sue. Id. 
See Bank of Republic v. Millard, 10 N. Y. 152; 
Thornhill v. Hall, 2 Cl. & Fin. 28; Marzetti v. 
Wilhams, 1 B. & Ald. 415. 


There is no doubt that the word “bond,” ex vi 
termini, imports a sealed instrument, and it would 
seem to be equally clear that where a statute requires 
a bond, a seal is one of its essentials, though there is 
at least one decision to the contrary, which we 
shall presently notice. In the last Missouri report 
(State v. Thompson, 49 Mo. 188) the sureties upon 
an instrument, purporting to be an attachment 
bond, were held not liable thereon because the in- 
strument was unsealed. The court said: “It is 
true that a bond required by statute may vary 
from the statutory requirements and still be a good 
common-law bond,” but that there could be no 
good common-law bond without a seal. (Grimsley v. 
Riley, 5 Mo. 280, was cited to the same effect. In 
opposition to this decision is the case of Kelly v. 
Mc Cormick, 28 N. Y. 318, which was an action against 
the sureties to an instrument purporting to be a bond 
given to the sheriff to procure the release of a party 
from arrest on an attachment in proceedings supple- 
mentary to execution. The statute required a bond, 
and the instrument was in accordance with the stat- 
ute, with the exception of the omission of the seal. 
The court held the bond good and the sureties liable, 
on the ground that a “substantial compliance with 
the statute is all that is required.” This position was 
not supported by any authorities. In fact, it is directly 
in the face of the authorities. In Harman v. Harman, 
1 Bald. C. C. 131, Baldwin, J., said: “The law of 
this State (Pennsylvania) recognizes no instrument 
of writing to be a bond without the seal of the party 
whoexecutes it.” “The seal is not a meré formality of 


execution, but a matter of substance, which gives to 
the paper certain legal effects which cannot be 
attached to any unsealed instrument.” To the same 
effect is Taylor v. Glaser, 2 Serg. & Rawle, 502; Den- 
ton v. Adams, 6 Vt. 40; Cantey v. Duren, 1 Harp. (S. 
C.) 434; Skinner v. McCarthy, 2 Porter, 19. In 
Demming v. Bullett, 1 Blackf. 241, Blackford, J., de- 
cided the following propositions: 1. A writing cannot 
be considered as a bond or deed unless there be a seal 
actually made upon the instrument. The circum- 
stance of its containing the words “sealed with my 
seal,” is not sufficient. 2. If a bond be described in 
the declaration as a cause of action, and the writing 
produced on oyer have no seal, the variance is fatal 
and may be taken advantage of on demurrer. In 
People v. Wiley, 3 Hill, 212, Cowen, J., said: “ Legally 
speaking, in order to constitute a bond, sealing is 
essential. It is adeed. The word ‘bond,’ therefore, 
necessarily imports a sealed instrument.” 


In Audevried v. Philadelphia and Reading R. R. 
Co., 68 Penn St. 370, an important question, relative 
to the rights of common carriers, was adjudicated. 
Plaintiff was accustomed to ship coal by defendants’ 
railroad for transportation beyond their line upon the 
Delaware river. Defendants had also allowed plain- 
tiff, for a consideration, to use their wharf at Port 
Richmond, the river terminus of their road; but, 
subsequently, there not being room for all the ship- 
pers, they denied plaintiff the wharf facilities, while 
they allowed others to use the wharf. Held, that 
although transportation by defendants, as common 
carriers, was necessarily open to the public without 
discrimination, yet wharfage was within the discre- 
tion of defendants, and a mandatory injunction 
would not lie compelling them to allow wharfage 
facilities to plaintiffs. as well as others. The 
court said: “It is very doubtful whether the defend- 
ants, under their charter, are bound to provide 
any wharf accommodations for the coal dealers at 
Port Richmond, and equally doubtful whether, hav- 
ing done so to a limited extent, not sufficient to sup- 
ply the entire business, they are subject to any trust 
to use or dispose of that property in any particular 
way, but concede both these points, what then? As 
trustees, there is a discretion reposed in them in the 
use of the property with which a chancellor cannot 
interfere.” The case does not explicitly decide the 
duty of a common carrier by railway relative to fur- 
nishing warehouse or wharf facilities. Unquestion- 
ably in a case where goods are transported in small 
quantities in cars that pass beyond the destination ot 
the goods, and they are removed from such cars upon 
a platform by the company, the carrier is bound toe 
furnish a suitable place for storage. But where goods 
| are transported in large quantities, by the car load, 





the company may allow the goods to remain in the 
case at the place of destination, and need not furnish 














THE ALBANY LAW JOURNAL. 


263 











wharfage or storage, especially where, as in the case of 
coal, the quality of the freight is not impaired by leav- 
ing it on tne cars, And, as a general rule, we should 
say that whartage or storage is rather a matter of con- 
venience for the carrier in the proper discharge of his 
duty, for the neglect of which an action for damages 
would lie, but not an injunction compelling him to 
afford such facilities. 


a 


LEGAL MATTERS IN ENGLAND. 
Lonpon, April 9, 1873. 


The principal topic of interest to the legal profession 
here is the judicature bill, introduced by the Lord 
Chancellor, and the principal features of which, I 
notice, you have already given in the Law Journat. 
Indeed, it may well be regarded as the most important 
measure of law reform of the lastdecade. Its objects 
are —for it has two— the fusion of law and equity 
and the re-organization of the courts; and although 
these objects have been long advocated by some of 
the most respectable portion of the profession, and 
although the bill is the work of Lord Selborne, whose 
ability is not questioned, and-who, in sincere devotion 
to law reform, is not surpassed by any one in the 
kingdom, yet it has occasioned a notable degree of 
uneasiness among the lawyers and has received some 
telling criticisms at the hands of the press. Of the 
latter, the Saturday Review has displayed the most 
acumen and skill, and one of its articles succeeded in 
calling forth a reply from the Woolsack, an event 
which gave its writer— who, by the way, was Mr. 
Hemming, the Attorney-General’s “devil in equity” 
—a considerable reputation for the time being. 

The principal objection urged was the total inade- 
quacy of the bill to bring about the fusion of law and 
equity, inasmuch as it provided for gathering the 
equity judges together in one court, or branch of the 
court, and the law judges in another, instead of as- 
sociating the two in due proportions in the several 
courts. To you, this may not have the appearance of 
a serious defect, but you have little experimental 
knowledge of the strong rivalry and clear line of 
demarcation existing between these two systems of 
jurisprudence in this country. 

However, there is a present strong probability that 
the bill will pass,as Lord Cairns, the legal oracle of 
the Opposition, has given in his adhesion to it. In a 
recent speech he said: “I quite agree with those who 
hold that there never can be a complete fusion of law 
and equity till the distinction between them is abol- 
ished; but, as regards the present day, I believe my 
noble and learned friend (Lord Selborne) is right in 
the course he has adopted. He has taken as large a 
step as can be taken at the present time.” 

The recent starvation, in the heart of London, of a 
barrister *‘ learned in the law,” leads one to wish that, 
along with the fusion of law and equity, might be 
brought about the “fusion” of the two branches of 





the profession. This would clearly result to the ad- 
vantage of the barristers, who are now nearly or 
quite at the mercy of the solicitors in the matter of 
obtaining business. The consequence is, that there is 
an extraordinary number of barristers, whose practice, 
like that of Mr. Eugene Wrayburn, has never “ ac- 
crued,” and probably never will; though bred to the law 
it is not bread to them. In truth, with the exception of 
the lower order of the clergy there is no class of the 
community, as a body, so desperately poor as the 
bar. Were it not for extrinsic aid, one-half, at least, 
ofits members would starve. Of course a considerable 
number of them have private property or income, but 
those who have not, and who have not the influence to 
command business, are compelled to betake themselves 
to outside affairs —to writing for the press, reporting 
the proceedings of parliament and of the courts for the 
daily papers, or to paying the debt to the profession, 
which Lord Coke spoke of, and which they interpret 
to mean book-making — a meaning which Lord Coke 
never dreamed of, or if he did, it is time that there 
was a bankrupt law that would relieve such insolvents 
from further liability in respect to this debt. But 
there are hundreds of others hanging on to the pro- 
fession in a most precarious position from day to day, 
always waiting for something to turn up, and some- 
times helping to turn it up in ways not atall to the 
credit of the profession. Although there is on the 
whole more professional etiquette and esprit du corps 
here than in the United States, the bar there is much 
more prosperous and successful, as are the solicitors 
here. 

The retirement of Lord Romilly from the rolls court, 
which occurred last week, withdraws from legal affairs 
a name which has been familiar and respected for 
nearly half a century through father and son. Sir 
Samuel Romilly, the son of a jeweler, came to the 
bar, as he himself afterward said, that he might leave 
his small fortune to his father, instead of buying a 
sworn clerk’s seat with it. “Ata later period of my 
life,” said he, ‘after a success at the bar which my 
wildest and most sanguine dreams had never painted 
to me-—when I was gaining an income of £8,000 
or £9,000 a year—I have often reflected how 
all that prosperity had arisen out of the pecu- 
niary difficulties and combined circumstances of 
my father.” Sir Samuel was one of the ablest 
jurists of his times, and his name is almost as familiar 
to American ears as to the English. His son, the 
present lord, has been successively, Solicitor-General, 
Attorney-General and Master of the Rolls — the posi- 
tion from which he has just retired, and which he 
worthily filled for over twenty-two years. Although 
unquestionably a lawyer of extensive knowledge and 
great industry, he has had the misfortune to have his 
more important decisions of late years overruled on 
appeal, a fact which has detracted much from his 
reputation as a judge. It is rumored that the Attor- 
ney-General will succeed to the rolls. 
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The summary conviction of Messrs. Whalley and 
Onslow, and still later of Mr. Skipworth, for contempt 
(you have, I believe, given the facts of these cases), 
created some apprehension as to how far this sum- 
mary jurisdiction for constructive contempts might 


be stretched. This apprehension has been revived 


by the summary conviction and sentence of the editor 
of the Ulster Kxcaminer, to four months’ imprisonment 
and a fine of £250. The contempt consisted in pub- 
lishing comments reflecting upon a sentence pro- 
nounced by Mr. Justice Lawson at the Belfast 
Assizes. The comments were not. nearly so gross as 
those of the Chicago paper, which not long ago 
occasioned the exercise of the same power by the 
_court of Illinois, while the sentence was much more 
severe. The opinion is quite universal, even at the 
bar, that some limit should be placed upon the power 
of the judges in such cases. 


—— ++ 
“OF ISSUE AND DYING WITHOUT ISSUE.” 


To the Editor of Albany Law Journal: ‘ 

In reperusing your excellent JoURNAL, and ‘particu- 
larly the chapters on the construction of wills, in 
volumes four and five, I have to acknowledge my 
indebtedness to the writer for his deep research into 
this department of ancient law; and while freely 
admitting that he has caught the spirit and ground 
work of both the old and new rules of law, in regard to 
the creation of estates in land, I am still of the opinion 
that he has fallen into one or two very grave errors 
upon the subject of the technical words at the head of 
this paper. 

To premise, I need not inform the professional 
reader that issue includes in law descendants in every 
degree, not only proximate but remote to the latest 
degree; and that dying without issue, failure of issue, 
leave no issue, and even have no issue, all mean one 
and the same thing, a general or indefinite failure of 
issue, whenever it may happen, or however it may 
happen, whether by not having any issue, by their 
existence and subsequent failure, or the failure of the 
issue of the issue, according to the language of the 
entailing act so called. 

It is now forty years and over since our Revised 
Statutes changed this construction of these words, as 
formerly signifying a general failure of issue, and 
directed that since 1830 these and equivalent words 
shall mean a definite failure of issue; that is, a failure 
at some period of time specified, generally at the death 
of the ancestor or propositus: and as but few lawyers 
are now upon the stage, who commenced practice 
under the system before the revision, it is not to be 
supposed that many of them possess a critical or even 
a general knowledge of the old or common law of wills 
and devises. 

It has happened to the writer of this paper that a 
will, made in 1822, half a century ago, has been put 
into his hands (involving a considerable amount of 
property) for investigation, construction and prosecu- 
tion, containing one of these talismanic expressions of 
failure of issue or heirs, which has led him (the present 
writer) to consult allthe books and authorities extant 
upon the question of the true meaning of these and 
cognate expressions in the law of wills and devises, and 





in so doing the chapters in the Law JourRNAL have 
fallen under his eye; and while admitting as above 
that, in the main, the writer has arrived at and given 
a true history of these words, and of their strength and 
legal import, he has very unaccountably mistaken the 
law upon the two following points: 

1. In chapter 5, volume 5 of the LAw JouRNAL, on 
page 67, the writer, in speaking of this word issue, re- 
marks: ‘That words of distribution, such as share and 
share alike, as tenants in common, etc., all prevent the 
ancestor from taking an estate tail, even where he hasa 
previous life estate given him by the will;” and headds 
very correctly, that such superadded words would be 
rejected as surplusage and incongruous, if the limita- 
tions were to the devisee, and the heirs of his body, and 
not merely to him and his issue. 

With all deference to this otherwise erudite and 
very correct writer, the now present writer must differ 
wholly upon this point with him. 

What author the gentleman follows, or what cases he 
relies upon for making this difference of construction 
between words of distribution superadded to issue, and 
that of heirs of the body, is not given by him, and 
therefore the present writer may be said to be at a dis- 
advantage; but all law books are open and may be con- 
sulted by the investigator of truth, and the only cases 
looking as claimed are the following: Davy v. Burnall, 
6 Durn. & G. 30, and Gilman v. Elwey, 4 East, 213, both 
of which were devisesto a man and the issue of his 
body, as ¢ ts in « in the first case and equally 
to be divided in the other. 

But in both of these cases the decision passed upon 
the ground that a recovery had been suffered by the 
parties interested in the question, and, consequently, it 
was unimportant to determine what particular estate 
the remainder man took in the premises, rendering 
what was said upon the effect of these words of distrib- 
ution merely obiter. 

On the contrary, we find great numbers of cases in the 
law books, deciding expressly that the word “ issue,’’ 
with or without any of these words of distribution, 
have as broad a signification as heirs of the body, and 
are equally unaffected by these superadded words of 
distribution which at one time was supposed to have 
altered the construction of both issue and heirs of the 
body equally. 

In Blandfield v. Appline, 6 Durn. & G. 82, the words 
were: ‘To W. for life and after his decease to and 
among his issue. 

In Cock v. Cooper, 1 East, 229, the words were: ‘‘To 
R. during his natural life, and after his decease to R.’s 
lawful issue as tenants in common. 

In Ward v. Bevil, 1 You. & Jerv. 512, the words: “To 
W. during his life; in case he has issues, then it is my 
will that they should jointly inherit the same.”’ 

All these (and they are but specimens) were held to 
be unaffected by these superadded words, and did not 
prevent devolution of an estate tail. 

Without citing any more English authorities upon 
the point, we refer to a single authority in our State, 
3 Edm. Ch. R. 1, where the court decided that the 
words “lawful issue”’ have as extensive signification 
as the words “‘heirs of the body,’’ and embrace lineal 
descendants of every generation. 

2. The second supposed error of this writer is found 
on page 88, vol. 5, Law Journal, where he assumes the 
Jaw to have been, that the words leave no issue have 
two meanings—one as applied to real property, and 
another when applied to personal—in the former, de- 
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noting an indefinite failure of issue, and, in the latter, a, 


definite. The only case cited for this doctrine is the 
well-known case of Fourth v. Chapman, 1 P. Wms. 663, 
decided in England in 1720. This will was of both real 
and personal estate, and did actually receive two dif- 
ferent constructions, as claimed by the writer. But 
was he not aware that this doctrine, if not overruled, 
has been impugned and disregarded in many cases since, 
and by most eminent judges, such as Lord Thurlow, 
Lord Loughborough, Lord Allvany, Lord Kenyon, Sir 
William Grant in the House of Lords, and the King’s 
Bench in 4 Maule & Selw. 62. Just fifty years after 
the case of Fourth v. Chapman came on the important 
case of Daw v. Pitt, found in 6 Bro. P. C. 450, in the 
year 1771, and upon precisely similar words, and upon 
the same facts, was decided right against this case of 
Fourth v. Chapman, and Judge Savage says, in 11 Wend. 
286, 287, that the two cases cannot stand together, and 
the latter must overrule the former. 

And to come down to our own times and our own 
law, previous to 1830, did not the writer know of the 
case of Patterson v. Ellis, 11 Wend. 259, where the court 
of errors of this State, upon a review of all the authori- 
ties in England upon this point, decided (and which has 
been followed ever since) that the words leave no issue, 
as to both real and personal property, has the same 
construction, and that whether in the same, or an- 
other will, or in separate wills, they signify an indefin- 
ite failure of issue, and in real property give an estate 
tail, and in personal the absvlute property? 

With a writer so generally correct and exact upon a 
subject so purely technical, it is somewhat strange that 
two such glaring errors should have crept into his very 
learned and critical paper; but, however this may have 
come about, they may be the more readily pardoned, 
on accoutit of the learning and acumen displayed in 
the whole examination of a most recondite and erudite 
code of ancient law, long since laid aside and gone out 
of use. LEx. 


ARGYLE, N. Y., April 16, 1873. 
——- ope 
COURT OF APPEALS ABSTRACT. 
ASSESSMENT. 


Action for damages on account of an illegal assess- 
ment. Plaintiff was assessed by defendants in 1867 as 
a resident of East Bloomfield $188.66. He was not, in 
fact, a resident of the town. Having failed to pay the 
tax, the supervisor of the town instituted supplement- 
ary proceedings. Under chapter 361, Laws of 1867, an 
order was granted by the county judge directing plain- 
tiff to pay the tax —on being served with a copy 
of said order, plaintiff paid the amount of the tax 
and costs to the county treasurer or his attorney. On 
the trial, a verdict was rendered for plaintiff and ex- 
ceptions ordered to be heard at general term, where 
judgment was directed on the verdict. 

Held, that the order of the county judge was not 
authorized by the statute and was void. The payment 
was not compulsory or made under legal duress, but 
was voluntary, and plaintiff, therefore, could not re- 
cover. Grover, J., dissenting. Bailey v. Buell et al. 
Opinion by Allen, J. 

AWARD. 
In an action to set aside an award, held, that where 


the award is sufficiently certain to be obligatory as a 
contract, it is valid. Mere errors of judgment are no 


grounds for setting aside an award, where no charge 
of corruption or bad faith in the arbitrators is made, 
and neither party will be allowed to prove, for that 
purpose, that the arbitrators decided wrong as to the 
law or the facts. Perkins v. Giles et al. Opinion by 
Peckham, J. 

COMMON CARRIERS. 

Action to recover for a quantity of wool destroyed 
by fire while on defendant’s pier in New York. The 
wool was shipped at Fort Wayne, Indiana, by the P. & 
C. R.R.Co. By the bill of lading, the company agreed 
to transport it to its station at Pittsburgh (the com- 
pany to be exempted from loss by fire), and to deliver 
it to the connecting carrier, when its responsibility as 
common carrier should cease. It carried the freight to 
Pittsburgh, and there delivered it to the Penn. R. R. 
Co., who delivered it to defendant, who carried it to 
New York. Judgment was ordered for plaintiffs. The 
general term reversed the judgment, and ordered a 
new trial. Held, that the plaintiffs were entitled to 
recover. ‘ 

No presumptions will be indulged in in favor of 
exceptions from common-law liability. While it is 
competent for common carriers to provide, by con- 
tract, for such exemptions, it must be done in clear 
and unambiguous terms, and the rule that the lan- 
guage of contracts, if ambiguous, is to be construed 
against the party using it, should be rigidly applied 
to such contracts. (Decided upon authority of tna 
Ins. Co. v. Wheeler, 49 N. Y. 616, and Babcock v. L. S. 
& M.S. R. R. Co., id. 491.) Edsall et al. v. C.& A. R. R. 
& Tr. Co. Opinion by Church, C. J. 


ESTOPPEL. 


Action to compel defendants, the heirs of John 
Roberts, deceased, to execute a conveyance to plaintiff 
of certain lands, which Lewis Roberts, one of the ex- 
ecutors of the last will and testament of said deceased, 
conveyed to plaintiff by deed. The will did not give 
the executor any authority to sell or any control over 
the real estate; but, with the knowledge of the heirs, 
he applied to the court and obtained an order author- 
izing him to sell, and, with the consent and at the re- 
quest of the heirs, he negotiated a sale, received the 
money and conveyed the lands by deed. The heirs 
informed the purchaser that the executor was the 
authorized agent to make the sale. 

Held, that the purchaser having paid the contract 
pricé, and entered into possession and made valuable 
improvements, with the knowledge of the heirs, he can 
maintain an action against them to execute a convey- 
ance to him, so as to give him a valid title of record. 
The heirs were estopped by their assurance as to the 
executor being the agent to make the sale, from 
thereafter asserting title to the land conveyed upon 
the ground of want of authority in the executor, and 
the purchaser had a right without further inquiry to 
rely upon the truth of such assurances. Brewster v. 
Striker, 2 N. Y. 19, and Striker v. Mott, 28 id. 82. 
Distinguished, Favill v. Roberts et al. Opinion by 
Grover, J. 

EVIDENCE. 

Defendant contracted to sell certain premises to 
plaintiff's assignor, and to pay all taxes up to a certain 
date. He had no title, but a contract to purchase from 
one L., the owner. Plaintiff accepted a deed from L. 
Defendant proved that L. had agreed to pay the taxes, 
’ and offered to prove that it was agreed both before and 





after and at the time of signing the contract in suit, 
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that he should not personally be called upon to pay the 
taxes, but that the vendee agreed to looktoL. This 
was excluded, and a verdict was directed for plaintiff. 

Held, no error. That the evidence offered was 
improper to vary the written agreement, and no con- 
sideration for any subsequent agreement was offered 
to be shown. That the word “agreed,” as used, simply 
meant a promise, and that no consideration could be 
implied therefrom; also, that the fact of plaintiff's 
receiving a deed from L. did not affect defendant's 
liability. Budd v. Sinclair. Opinion by Peckham, J. 

FINDING OF REFEREE — USAGE. 

Action upon a building contract. The principal 
question raised below was, as to whether plaintiff, the 
contractor, had substantially performed his contract. 
The referee, upon conflicting evidence, found this issue 
in his favor, and also found that defeudant sustained 
damage from insufficient and defective work to the 
amount of $150, which he allowed as a recompense. 

Held, that the question whether the defects were so 
trivial and insignificant as to justify the finding, that 
thework was substantially performed, was a question of 
fact, and that the amount allowed for defective work 
was not such as to show that the finding of substan- 
tial performance was unsustained by evidence. Also 
held, that evidence of usage, as to measurements in 
the locality where the building was built, was compe- 
tent and became part of the contract. If one of the 
parties was ignorant of the usage, it was not binding, 
but that was for him to prove. Johnson v. De Peys- 
ter. Opinion by Grover, J. 


MUNICIPAL CORPORATION. 


1. Where the power is conferred upon public officers 
ora municipal corporation to make improvements, such 


as streets and sewers, and keep them in repair, the 


duty to make them is quasi judicial or discretionary, 
and for a failure to exercise the power or an erroneous 
estimate of the public needs, no civil action can be 
maintained. Where the discretion has been exercised 
and the improvement made, the duty of keeping it in 
repair so as to prevent its being dangerous to the 
public is ministerial, and, for a negligent omission to 
perform it, an action by the party injured will lie. 
Hines v. City of Lockport. Opinion by Rapallo, J. 

2. The absence of necessary funds and of legal means 
to procure them will excuse the neglect but must be 
shown as a defense. Where by the charter of a city its 
common council is constituted commissioners of high- 
ways, and they are authorized to use certain funds in 
defraying the expenses of keeping in order the streets, 
highways, etc., this is sufficient to cast upon the city 
the duty of keeping the cross-walks in safe condition, 
which have been constructed in a street or highway 
under the direction of the city, and the fact that pro- 
visions are made in the charter authorizing assessments 
for local improvements, including such repairs, does not 
relieve the city from that duty. Ib. 

PRACTICE. 

The chief point raised upon this appeal is, that the 
findings of the referee before whom the case was tried 
were defective, because he omitted to find upon certain 
issues presented by the pleadings. 

Held, that the proper remedy of the party would 
have been to apply to the court below for an order 
requiring the referee to pass upon the questions and 
resettle his report as prescribed iu Van Slyke v. Ayatt, 
46N. Y. 29. That the objection cannot be made in 





this court, but the presumption is that the referee has 
found in harmony with the conclusions of the report 
upon all questions where the evidence is capable of that 
construction. Morgan et al. vy. Mulligan et al. Opinion 
by Church, C. J. 

RAILROAD IN STREET. 


1. Action for damages for injuries sustained by a horse 
of plaintiff, occasioned by an alleged defect in defend- 
ant’s track. Defendant owns and operates a railroad 
running through and over Houston street, in the city 
of New York. Plaintiff was driving a pair of horses 
belonging to him over the track, one horse stepped 
into a hole, was thrown down and injured, and, 
in consequence, died. The complaint was dismissed 
on the ground that there was no evidence showing de- 
fendant was aware of the bad ‘condition of its track, 
or that the same was in such a condition for a length 
of time that would imply knowledge. 

Held, that the right of a railroad company to lay its 
tracks in a street or public highway carries with it the 
obligation to lay them in a proper manner and to keep 
them in repair, and, if any injury occurs, by reason of 
a neglect in either of these respects, it is liable. No 
notice to it of a patent defect is necessary, but when it 
appears that the defect existed and an injury was 
caused thereby, the presumption of negligence is com- 
plete. If circumstances exist, showing absence of 
negligence, as that the defect had not existed for a 
sufficient length of time to create a presumption of 
knowledge or to enable it to repair, it is for the com- 
pany to prove. Worster v. Forty-second St. & Grand 
St. Ferry R. R. Co. Opinion by Church, C. J. 

2. Plaintiff’s complaint alleged that defendant laid 
its tracks, through the street upon which some property 
he owned was situated, so near the sidewalk in front 
of his premises as not to leave a sufficient space for a 
vehicle to stand, and that he and his family are thereby 
inconvenienced in leaving and returning to their resi- 
dence, and that the rental value of his premises is 
greatly depreciated. On demurrer, held, that the com- 
plaint did not state facts that constituted a cause of 
action. 

The owners of property adjoining a street in the 
city of New York, laid out under the act of 1813, have 
an easement in the street in common with the whole 
people to pass and repass, and also to have free access 
to their premises; but the mere inconvenience of 
such access occasioned by the lawful use of the street 
by arailroad is not the subjectof an action. Kellin- 
ger v. The Forty-second St. & Grand St. Ferry R. R. 
Co. Opinion by Church, C. J. 

——_ +o —__——_ 
GENERAL TERM ABSTRACT. 


FRAUDULENT CONVEYANCE. 


1. Heath & Hughes were brokers, doing business in 
New York city. In August, 1867, Hughes purchased 
a house and lot, in New York city, for which he paid 
$15,500 down, and assumed a mortgage for $17,000 on 
the place. At the time Hughes purchased the house 
he agreed to take title in his wife’s name, but as it is 
found in order to keep up his credit in Wall street, 
he refused to take title to his wife, but took in his 
own name. The firm of Heath & Hughes had pur- 
chased, for plaintiff, some United States bonds at differ- 
ent times during 1867 and 1868, and held them in trust 
forher. In February, 1868, defendant Hughes con- 
veyed the house in question, to Mrs. Heath, with the 
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understanding with Heath, that his, Heath’s, wife 
should re-convey to Mrs. Hughes. The deed was not 
delivered to Mrs. Heath, by Heath, for some time, and 
Mrs. Heath refused to convey the property to Mrs. 
Hughes. In November, 1868, Heath put the deed to 
his wife on record, and shortly after the firm of Heath & 
Hughes failed. Plaintiff, in 1869, recovered a judg- 
ment for the amount of the bonds embezzled of her, and 
this action isto set aside the deed from Hughes to 
Mrs. Heath, as fraudulent, etc., against creditors. 

There was judgment for plaintiff at the special term. 

Held, that the fact, that the deed was made to Mrs. 
Heath long before it was recorded, was prima facie 
evidence of want of good faith. It had the effect of 
giving Hughes and his firm credit for $15,500 more 
than they had, and it also had the effect to defraud the 
plaintiff out of all her property that came into the 
hands of said firm after the conveyance. 

That plaintiff, equally with a creditor, is entitled to 
have said conveyance declared fraudulent and void. 

Held, that by reason of the non-delivery of the deed 
to Mrs. Heath, and the failure to perform the condi- 
tion, viz.: to reconvey to Mrs. Hughes, the deed to 
Mrs. Heath was fraudulent and void, and the title is 
still in Haghes. Judgment affirmed. Pendleton v. 
Hughes et al. Opinion by Mullin, P. J. 

2. The plaintiff commenced an action to set aside a 
deed, which it was alleged was void, and was given for 
the purpose of hindering, delaying and defrauding 
creditors, etc. It was proved on the trial that $140 of 
the purchase price was paid from the proceeds of a colt 
which belonged to the grantor. The plaintiff claimed 
that although the deed might be held good, he should 
be allowed the $140 in this action. 

The court on the trial found the deed valid, etc., dis- 
missed plaintiff ’s complaint, and refused to allow plain- 
tiff the $140, on the ground that it could only be reached 
by a creditor’s bill. 

Held, that plaintiff could only reach the $140 by a 
creditor’s bill. That plaintiff’s action was one simply 
invoking the equity power of the court in aid of his 
execution, to set aside the fraudulent conveyance, and 
thus allow him to seize and sell upon his execution the 
property so fraudulently conveyed, and the courts could 
grant no more. The relief is differeut from that 
granted by a creditor’s bill. Judgment affirmed. 
McCaffrey v. Hickey. Opinion by Mullin, P. J. 


INTERPLEADER. 


This action is brought by plaintiff on a promissory 
note made by defendant, payable to order of one B. 
The assignee in bankruptcy of B claims to own the 
note, and demands payment to himself by defendant. 
Defendant obtained an order substituting the assignee 
of B in his place as defendant, and from that order 
plaintiff appeals. 

Held, that defendant could interplead the plaintiff 
and the assignee of B, and the order was right. 

The unverified answer having been returned, there 
was no answer in the case, and defendant’s order under 
section 122 of the Code was regular. The Howe Sewing 
Machine Co. v. Gifford. Opinion by Mullin, P. J. 


MARRIED WOMAN. 


In an action to foreclose a2 mortgage given by a 
married woman, the defendant, the married woman, 
demurred to the complaint, on the ground that the 
complaint did not state facts sufficient to constitute a 
cause of action, in that it did not state she has sepa- 





rate estate, or that the bond was given for the benefit 
of her separate estate. And the bond being a nullity, 
there was no consideration for the mortgage. 

Held, that when a married woman gives a mortgage, 
the court must assume she has a separate estate 
and that the mortgage is on that estate; that 
athough the bond is void, it does not follow that the 
mortgage is. It recites a consideration; it is under seal; 
that the mortgage, under the principle decided in 
Corn Exchange Insurance Co. v. Babcock, 42 N. Y. 618, 
as it is on her separate estate, and therefore charges 
such estate, is valid. Order overruling demurrer 
affirmed. Kidd v. Conway. Opinion by Mullin, P. J. 


NEGLIGENCE. 

This action was brought to recover damages for 
an injury to plaintiff. Plaintiff on invitation was rid- 
ing in the wagon of one C, and in endeavoring to cross 
the track of defendant, the wagon was struck and 
plaintiff injured. The court on the trial charged the 
jury that plaintiff must prove affirmatively to their 
satisfaction, that the plaintiff and C, were guiltless of 
any negligence contributing to the injury. There was 
judgment for defendant. 

Held, that this part of the charge was error. That 
the plaintiff must satisfy the jury, in order to recover 
that he was not guilty of negligence, that contributed 
to produce the injury for which the action is brought, 
but he is not called on to make such proof in the first 
instance, unless the circumstances declared by his own 
witnesses tend to show him guilty of such negligence. 
When negligence is not thus established, it is to be 
affirmatively proved by the defendant. The court also 
charged the jury, that if the driver, C, was guilty of 
negligence, contributing to the injury, such negligence, 
by law, was attributable to the plaintiff, and she could 
not recover. 

Held error; the plaintiff was not responsible for the 
negligence of C, over whom she exercised no control. 
Judgment set aside and new trialordered. Robinson 
v. N. Y. C. &. R. Co. Opinion by Mullin, P. J. 


NEGLIGENCE — EMPLOYEE. 


1. This was an action for damages for the negligent 
killing of one Haskin, an employee of defendant. 

The deceased was, at the time of the killing, engaged 
in making up a train in defendant’s yard at Rochester. 
The deceased, in the line of his employment, stood on a 
side track, signaling the engineer. A locomotive with 
six or seven platform cars attached, in charge of one S. 
as conductor, backed on the track deceased was on, and 
struck and killed him. S., the conductor of the train 
that killed H., was near the front of the train at the 
time of the accident, and the length of some five or six 
cars from deceased. ; 

On the trial the plaintiff was nonsuited. 

Held, that although S., the conductor, may have been 
careless in running his train, it not being proved that 
S. was uniformly careless or incompetent, or that 
defendant had notice of such carelessness and incom- 
petency, defendant was not liable to an employee. 

The fact that S. was raised to conductor from an 
inferior position is not evidence of any negligence in 
defendant, unless such inferior position was such an 
one as would not fit a person for the higher. 

Judgment ordered for defendant. Haskin Adams 
v. N. ¥Y. C. R. R. Co. Opinion by Mullin, P. J. 

2. The fact that defendant did not provide time-tables 
for the running of trains in the yard in question was 
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not evidence of negligence. It would be impossible for 
defendant to prescribe time-tables, or to run trains on 
time-table in the yard, while making up, shifting, etc. 
A railroad company should provide all reasonable pre- 
cautions, as signals, etc., to guard against accidents to 
its employees and others. But where one enters into 
the employ of the company, with full knowledge that 
no provision has been made for protecting its servants 
against injury from moving trains, engines, etc., he 
has no claim to recover damages for injuries sustained 
by reason of the omission of the company to supply 
such means for the protection of life and limb. 

Held, that reputation is not competent evidence to 
charge a master with negligence in the employment of 
a servant, unless it is proved that the master had 
knowledge of it. Ib. 


ws 
oo 


DIGEST OF RECENT ENGLISH DECISIONS. 
BILL OF EXCHANGE. 


Remittances to meet acceptances. — A shipped goods 
to B, by whose direction he drew bills against the ship- 
ment on B’s agent, who accepted the bills. B’s agent 
was in the habit of accepting bills on his behalf, and 
before the acceptances became due, B always remitted 
to him other bills to enable him to honor his accept- 
ances. Before the bills drawn by A matured, B 
wrote to his agent inclosing certain bills, which he 
stated to be ‘* to the debit of your bill account against 
your acceptances,’’ specifying, among others, the bills 
drawn by A. 

B and his agent both became bankrupt, and these 
bills were dishonored. 

Held (affirming the decision of the chief judge in 
bankruptcy), that the bills remitted by A to his agent 
were specifically appropriated to the payment of his 
acceptances specified in B’s letter, and that the appro- 
priated remittances which remained in B’s ageut’s 
hands at the time of his bankruptcy must be applied 
in payment (among the other specified acceptances) of 
the bills drawn by A and accepted by B’s agent, the 
rule in Ex parte Waring, 19 Ves. 345, being applicale to 
the case. Ea parte Smart v. Richardson, Chan., 28 L. 
T. R. N. 8. 146. 





CHARTER PARTY. 

Demurrage: meaning of the words “‘ at the expiration 
of,” and “a reasonable time after.’"—The declaration 
was for money due in respect of the demurrage of a 
ship. The defendant pleaded that the charter-party 
contained the following stipulation, “that the said 
merchants (meaning the defendant) are to be allowed 
(a certain number) of clear working days for loading 
and discharging the said vessel each voyage, and in 
the event of that number being exceeded, a statement 
shall be furnished to the said merchants at the expira- 
tion of this charter, in which they shall be credited 
with the above number of clear working days for each 
voyage performed by the said vessel, and debited with 
those actually occupied in loading and discharging as 
aforesaid, and all the days so occupied in excess (if any) 
shall be paid for by the said merchants at the rate of 
£2 per clear working day as demurrage,’’ and that no 
statement was furnished to the defendant at the expi- 
ration of the said charter as required by the terms 
thereof. The plaintiffs replied “‘that a statement was 
furnished to the defendant in accordance with the said 
charter within a reasonable time in that behalf and 
before the commencement of this suit.”’ To this repli- 





cation the defendant demurred, on the ground that the 
replication alleged a performance in terms other than 
those of the contract set out in the plea. 

Held, that the replication was good, for that the 
words, “at the expiration of,’’ were synonymous with 
the words “‘a reasonable time after.”” Beard and 
another v. Rhodes, Exch., 28 L. T. R. N. S. 168. 


MARINE INSURANCE. 


Policy: concealment of facts material to the risk.—On 
the 11th March the plaintiffs, ship-owners, agreed with 
the defendants, underwriters, for the insurance of 
freight, and a slip or proposal containing all the neces- 

terms for a complete insurance was drawn up 
without any question being asked as to the amount of 
insurance upon the hull of the vessel, and was accepted 
by the defendants on that day. On the 16th March 
the ship was lost, and the plaintiffs became aware of 
the loss on the 17th. They sent on that day to the 
defendants for a stamped policy, in pursuance of the 
terms of the slip, and then for the first time the de- 
fendants inquired to what amount the hull of the ship 
had been insured. The plaintiffs’ clerk gave the re- 
quired information, and a stamped policy, which, with 
the amount insured on the slip inserted in it as a war- 
ranty, was delivered to the plaintiffs. No communica- 
tion was made by the plaintiffs to the defendants of 
the loss of the ship before or at the time of the delivery 
of the policy. The plaintiffs sued upon the policy, 
and at the trial the jury found that the risk was ac- 
cepted by the defendants on the 11th March, and that 
it was not material to make known the loss to the de- 
fendants upon the 17th. Leave having been reserved 
to the defendants to move to enter a verdict for them, 
if the judge ought to have directed the jury, as matter 
of law, that the omission to communicate the loss on 
the 17th was a concealment of a material fact which 
avoided the policy. 

Held, that such omission was not a concealment of a 
material fact so as to avoid the policy. Lishman and 
others v. The Northern Maritime Ins. Co. (Limited), 
C. P., 28 L. T. Rep. N. 8. 165. 

Held, also, that the addition in the policy on the 17th 
of a term for the benefit of the underwriters, and not 
affecting the risk insured, did not prevent the policy 
from being one drawn up in respect of the risk accepted 
on the llth March, and, therefore, the case was the 
same in principle with Cory v. Patton, 26 L. T. Rep. 
N. S. 161; L. Rep., 7 Q. B. 304. Ib. 

PARTNERSHIP, 


1. Fiduciary relation: deceased partner: bill for an 
account: parties: statute of limitations.—The right 
of a surviving partner to the partnership assets is abso- 
lute. There is no fiduciary relation between him and 
the representatives of his deceased partner; but he is 
liable to account for the partnership assets, and, in 
taking such account, the statute of limitations is appli- 
cable. Taylor v. Taylor, V. C. W. 28, and T. R. 189. 

2. In the absence of fraud or collusion, or some other 
circumstance creating a privity between the parties, 
the only person who can file a bill against a surviving 
partner for an account of the partnership assets is the 
legal personal representative of his deceased partner. 
Ib. 


PRINCIPAL AND SURETY. 
Death of surety: continuing guaranty.— A became 
surety for B to secure advances to be made to B by a 
bank. The agreement for the guaranty provided that 
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it was “to continue in full force until six months after 
notice to the manager of the said banking copartner- 
ship, in writing, under my (A’s) hand, of my intention 
to discontinue or determine the same.” A died; the 
bank did not deny that they knew of his death. The 
bank continued to make advances to B. 

Held, that the notice of death was sufficient, and 
that this was not a continuing guaranty, enforceable 
against the executor, but that it determined at the 
death of A. Harriss v. Fawcett, Rolls, 28, and T. R. 
N.S. 182, 

SPECIFIC PERFORMANCE. 

Specific performance can only be decreed between 
the parties to the original contract or those claiming 
under them. A lessee of premises covenanted with 
his underlessees of part that, in case he obtained an 
extension of the term or a renewal of his lease, he 
would give to the underlessees a like renewal or exten- 
sion of his under term. A lease was subsequently 
taken from the ground landlord for an extended term 
in the name of a trustee for the separate use of the 
lessee’s wife. The underlessees filed this bill against 
the lessee, his wife, and her trustee, charging that the 
extended lease had been taken in a trustee’s name, in 
order to defeat their rights under the lessee’s covenant, 
and praying that the wife and her trustee might be 
decreed to grant an underlease to the plaintiffs for the 
extended term. 

Held, that the relief sought could not be given, as 
the suit was virtually one for specific performance 
against persons who were not parties to the original 
covenant or contract to renew the underlease. Lumley 
v. Timms, Rolls, 28 L. T. R. N. S. 157. 

——__ 
EVIDENCE OF FAMILY TRADITION. 

The Saturday Review of last week contains a some- 
what amusing article upon the case of Deedes v. Giles, 
which was tried at last Maidstone assizes without re- 
sult. The article in question would not, however, have 
called for notice in these columns but for the exception 
which is there taken to the ruling of the lord chief 
justice upon the question of the admissibility of evi- 
dence of ‘Family Tradition.” As the law upon this 
subject is not, perhaps, altogether settled, and as the 
writer in the Saturday Review has, in our opinion, 
somewhat misapprehended the result of the authori- 
ties, we think the question worthy of the notice of the 
profession, and desire, therefore, as briefly as possible, 
to call attention to the point actually decided, and the 
criticism of our contemporary. 

The action was one of ejectment by a lord of a 
manor, claiming the possession of certain freeholds of 
the manor as upon an escheat. The plaintiff’s title 
was admittedly established if the last owner, who had 
died intestate, had died without discoverable heirs ; 
and he had also, as the lord chief justice ruled, given 
sufficient prima facie evidence of this to shift the bur- 
den of proof, and put it upon the defendants to bring 
forward an heir and prove his pedigree. For this pur- 
pose they called as a witness one Robert John Wilson, 
who did not himself claim to be heir, but who alleged 
that he was of the family of the intestate, and that his 
first cousin, whom he named, was her heir at law at the 
time of her death. Asa part of the evidence connect- 
ing him and his family with the family of the intestate 
he proceeded to state a number of. sayings of his grand- 
father, by whom he had been brought up, and he was 
then asked what his grandfather had told him about 





his (the grandfather's) grandfather. As it appeared 
from the pedigree produced by the defendants (and 
which, as to this part at least, was vouched by the 
proper certificates), that this earlier grandfather had 
died before his grandson’s birth, it was objected that 
nothing which that grandson had said about his grand- 
father could have come from personal knowledge, and 
therefore such sayings could not be received in evi- 
dence unless it were first proved that the intermediate 
link had been also a member of the family. Thiscould 
not be done, and accordingly the lord chief justice re- 
jected the evidence tendered, and this was the ruling 
objected to by the Saturday Review. 

We give the very words of the article upon this point, 
merely premising that ‘‘ the Commonwealth Chapman’”’ 
was the alleged common ancoaheg of the witness and the 
intestate: «* 

“The ordinary rule of law which excludes ‘ hearsay’ 
evidence is relaxed in these questions of pedigree from 
the necessity of the case. The witness already men- 
tioned had heard his grandfather talk about his family, 
and he was allowed to repeat much, but not all, of what 
his grandfather had said. If he had been allowed to re- 
peat all, he might have proved the pedigree from himself 
and the claimant to the commonwealth Chapman with- 
out further evidence. But the lord chief justice ruled 
that the witness might be asked as to his grandfather's 
statements as to his (the grandfather’s) father, but not 
as to his grandfather, if he had not known him nor 
could have known him. It may be doubted whether this 
ruling does not unduly narrow the limit within which 
tradition may be received. But the claimant was able 
to prove his descent from the commonwealth Chapman 
by other means. It would appear, however, from re- 
ported cases, that if the grandfather of the witness had 
written down all that he told the witness, the whole 
might have been received. It is stated in one of theso 
cases that ‘an old pedigree, professing on the face of 
it to be compiled from registers, wills, monumental 
inscriptions, family records and history, and going 
back to a fabulous date, is not evidence, though proved 
to be signed by members of the family, except so far as 
it relates to persons presumably known to the party 
signing it, or respecting whom the party signing it may 
have obtained information from other members of the 
family.’ It seems unnecessary to quote authority to 
show that a pedigree ‘going back to a fabulous date’ 
is not entitled to be received in its entirety as evi- 
dence. . . . If such inquiries are to be prosecuted, it 
is highly important that parish registers should be pre- 
served with a care which, until lately, has seldom been 
bestowed upon them, and also that inscriptions in 
churches should be treated with a reverence which may 
be sometimes inconsistent with the full accomplish- 
ment of*the desires of ardent church restorers. Ina 
case which is often cited in this branch of law, an in- 
scription in a chancel containing a pedigree of a family 
had been copied in pencil by a person employed in 
certain repairs, which involved the obliteration of the 
original, and the pencil marks had been inked over by 
another hand, supposed to be that of the incumbent of 
the parish. This document, and also a copy of it, bear- 
ing an indorsement by a member of the family, were 
among the evidence produced by the claimant in that 
case, and the indorsed copy was admitted. It would 
seem to follow that if, instead of a written indorse- 
ment, there had been a verbal adoption of the paper by 


-®& deceased member of the family, the paper would 


equally have been admissible; and if so, the whole of 














the statement of the grandfather of the witness as to 
the Chapman pedigree would appear to be admissible. 
In the Troutbeck Case, which excited great interest 
some forty years ago, a paper in the handwriting of a 
deceased member of the family, purporting to give a 
genealogical account of the family, was held to be ad- 
missible, though never made public by the writer, 
erroneous in many particulars, and professing to be 
founded partly on hearsay.” 

These observations seem to us to lose sight altogether 
of the principle governing the admission of evidence in 
cases of this sort. Evidence of family tradition is 
received because the matters in question being ipsa 
natura ret beyond the reach of living t 
testimony, it is the best evidence that the case admits 
of; but in order that it should be the best (without 
which it would be plainly inadmissible), it must fulfill 
two conditions precedent: 1st. It must have been 
handed down through an unbroken chain of relations ; 
and, 2d. All the declarations of which it is composed 
must have been made ante litem motam. The evidence 
tendered and rejected in the present case failed in 
respect of the first condition. There is clearly a most 
important difference between the statements of mem- 
bers of the family, who may be supposed to know more 
than any one else on the subject, about their bygone 
relatives, and the gossip of friends or servants, or the 
traditions of the neighborhood, upun the same subject ; 
and while the former have been invariably admitted, 
the latter have been ordinarily, though not invariably, 
rejected. So closely has this distinction been observed, 
that it was at one time seriously doubted whether the 
declaration of a man that he was a bastard could be 
admitted, as it appeared on the face of it that he was 
not a member of the family; and though this evidence 
has been in fact admitted (Cooke v. Lloyd, Peake on 
Ev. Ap. 74), yet declarations of such a person as to 
other members of his natural family have been held 
inadmissible (Doe v. Barton, 2 Mo. & Rub. 28); as have 
also declarations by the sister of a husband’s mother 
(Isaac v. Gompertz, cited in Hub. Ev. 650'; by a mid- 
wife, that she had delivered a certain lady (Annesley v. 
Anglesea, 17 How. St. Tr. 1157); by a clergyman, that 
he had married a couple (Berkeley Peerage Cases, Min. 
Ev. 1811, p. 655; unless it was against his interest 
[Standen v. Standen, Peake, 45, 3d ed.], and so ad- 
missible under a different rule); and even the dying 
declaration of an old family servant (Doe v. Ridgway, 
4B. & Ald. 53). 

In the present case, it is obvious that Mr. Wilson’s 
grandfather might have had his information about his 
grandfather from old family servants, or from friends 
of his father, which is precisely what was rejected by 
the court of exchequer in Crease v. Barrett, 1 Cr. M. & 
R. 928, on the authority of Joh v. L , 9 Moo. 
183. The prevailing rule appears to have been laid 
down with as much accuracy as our system of judg- 
ments secundum subjectam materiem admits of by Lord 
Wynford in Doe v. Randall, 2 Moo. & Pay. 25, where 
he says: “If a party in cross ination were ques- 
tioned as to declarations made by a person deceased, 
although he did not hear them himself, it would be 
sufficient for him to state that he had heard his rela- 
tions (that is, relations of the deceased) say that the 
deceased declared who and what his cousins or other 
relatives were.”” This case was not cited to Lord Chief 
Justice Cockburn in the case under consideration, but 
his ruling appears to be in exact conformity with this 


precedent. 
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The course of decision has not, however, been by any 
means uniform. Although we think the rule above 

stated well founded, not only in principle but on 

authority, still there are cases in the books where a 

much wider latitude has been allowed. In the Lovat 

Peerage Case, for instance (Min. Ev. 89), a witness was 

allowed to say what he had heard from his mother (a 

member of the family) as to the state of the family six 

generations back,* and Lord Eldon, in Walter v. Wing- 

field, 18 Ves. 443, treats the question as open. He says 

(page 446): “‘The question whether a physician or a 
servant who has attended the family can be admitted 

as one of the family has not, I conceive, been de- 

cided.’’ But, as his lordship decided against the 
evidence then in question, this dictum has not by any 
means the same weight which it would have had if the 
declaration had been admitted ; and although such 
declarations have in fact been admitted on more than 
one occasion at nisi prius, we know of no case where 
any such ruling has been affirmed by the court in 
banco on argument ; and we take it that the prepon- 
derance of authority, and certainly of principle, is 
decidedly the other way. If we are right as to the 
principle on which this evidence was rejected, it fol- 
lows that, even if Mr. Wilson had written it down as it 
fell from his grandfather’s lips, the defect would not 
have been in the least mended. For the incapacity of 
the grandfather to declare, not that of the witness to 
transmit the evidence, was the infirmity under which 
it labored. 

The cases referred to by the writer in the Saturday 
Review do not seem to us to affect the question. The 
first (which he does not name) appears to be Slaney v. 
Wade, 1 My. & Cr. 338, which is a very important case 
upon the subject, but is not quite accurately quoted in 
the article referred to. In that case three copies of a 
mural inscription (which had been effaced) were ten- 
dered in evidence. The inscription had been effaced in 
1810, and the “lis” had arisen at earliest in 1801. It was 
admitted on all hands that if the inscription had been 
still existent (in 1836) it would have been admissible in 
evidence, but all the copies—which substantially agreed 
—were objected to on different grounds. One had been 
made by a Mr. Morry (not a member of the family) who 
died in 1775, and came out of the possession of and had 
been indorsed by Moreton A. Slaney (a member of the 
family), who died in 1813. This was objected to on the 
ground that Morey not being a member of the family 
his evidence was inadmissible per se, and that Slaney’s 
indorsement might, for all that appeared, have been 
made post litem motam. Another copy was entirely in 
the handwriting of M. A. Slaney, and was indorsed by 
him with the words “ copied in February, 1796." This 
was objected to on the ground that M. A. Slaney, who 
was an attorney, was even so early as 1796 aware that 
the question must come into litigation, and was or 
might have been then preparing evidence to be used in 
the suit. 

The third copy had been made in pencil by one 
Adams, assisted by the parish clerk, in 1810, before the 
inscription had been effaced, and had been afterward 
inked over by the clergyman; the clergyman and clerk 
had since died, but Adams was alive and swore to the 
accuracy of the copy, and even went so far as to swear, 
after refreshing his memory by an examination of the 





*It must, however, be remarked that this was a Pee 
case relating to one of the old Scotch families affected by 
the attainders consequent on the Jacobite rebellions, and, 
therefore, there was a special probability of a complete 








chain of family tradition having been preserved. 
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copy, to his recollection of the inscription itself. With- 
out actually rejecting the others, it was on this last 
copy, thus authenticated, that Lord Cottenham relied. 
This, it will be seen, depended not at all upon family 
tradition, except in so far as a memorial tablet or 
gravestone is admissible as evidence; which, at any 
rate, when set up in a place frequented by the family, 
it most unquestionably is. The oral evidence admit- 
ted did no more than identify the contents of the 
monumental inscription, and that was done, in fact, 
by living testimony, not by declarations of deceased 
persons, whether of the family or not. 

The Troutbeck case (Monkton v. Attorney-General, 2 
R. & My. 147) is little or no authority upon the ques- 
tion; the narrative there relied upon had been rejected 
by the late vice-chancellor of England, who decided 
that the plaintiffs had not shown sufficient cause to war- 
rant him even in directing an issue; this was so far 
reversed by Lord Brougham that he granted the issue 
asked, but refused, though much pressed on the point, 
to direct that the narrative should be admitted in evi- 
dence (though the tenor of his lordship’s judgment is 
decidedly in favor of its admissibility); the issue was 
accordingly tried at the York assizes of 1831, when the 
narrative was tendered in evidence and objected to, 
but admitted; as, however, the jury found for the 
crown, and the court refused to order a new trial, there 
never was any opportunity of challenging the correct- 
ness of this ruling. But it has not,, we believe, ever 
been followed. — Solicitors’ Journal. 


———— > 
BOOK NOTICE. 


A Treatise on the Law of Personal Property 
Schouler, author of “A Treatise on the 
Domestic Relations.”” Boston: Little, Brown & 
pany, 1873 

Considering the exceeding willingness of the legal 
profession to pay that debt to the profession which, as 
is alleged, Lord Coke spoke of, it may be regarded as 
little less than a miracle that we have not before this 
had a treatise or two on the subject of personal prop- 
erty. The law of real estate has been given in several 
works, some of them of great ability; but to Mr. 
Schouler has been left the task of presenting the law 
of that no less important species of property, per- 
sonalty. A certain amount of information upon the 
subject has of course been available in many of the 
existing works, but little has been heretofore done in a 
complete manner, or with much attempt at scientific 
treatment. 

We have given this work a careful and pains-taking 
examination, and we have found it every way worthy 
of unstinted praise. It is in no sense a mere digest of 
decisions, but the work of one who has thoroughly and 
intelligently investigated the subjects on which he has 
written, and who has presented the results of his in- 
vestigations in a clear and logical manner. 

Among the subjects treated of, are: Chattels real; 
chattels personal; heir-looms and emblements; fix- 
tures; personal property in expectancy; joint and 
common owners; partners; members of corporations; 
interest and usury; conflict of laws relating to personal 
property; ships and vessels; money; debts; chattel 
mortgages; bills and notes, etc.; shares of stock; 
patents and copyrights; fire and marine insurance 
policies; personal annuities and life insurance policies ; 
legacies and distributive shares. 

The least valuable portion of the work, to our think- 
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ing, is the first chapter, which treats of the origin of 


property. It is unquestionably an excellent essay on 
the subject, and an ingenious and well-sustained argu- 
ment in favor of the divine origin of the right of prop- 
erty; although, considering the fact that mankind had 
been getting and begetting for over two thousand 
years, we can hardly agree with the author that the 
facts that Abraham was “‘very rich in cattle, in silver 
and in gold,” and that ‘the first sacred code given, 
amid the thunders and lightnings of Sinai, forbade 
man to steal or to covet that which belonged to his 
neighbor,” “clearly point to the rights of property as 
primitive and of divine origin.’’ The subject is at best 
one for speculation only, and, therefore, not of much 
moment in a law book. 

But when Mr. Schouler touches solid ground — when 
he gets down to personal property as it exists, and to 
the law as the courts have expounded it —he is by no 
meaus speculative or theoretical. His work shows that 
he has read extensively and has thought carefully. 
Clear thinking is the parent of clear writing, and such 
he has given us. The book is certainly the equal of 
the author's first work, “The Law of the Domestic 
Relations,’’ and is deserving of as great consideration 
as that excellent treatise has received. 

—_—_—_—___——_ 
BOOKS RECEIVED. 

The following works have been received, and will 
be noticed hereafter: From Baker, Voorhis & Co., 
New York, Abboit’s New York Digest, new edition, 
volune 2; Wigram on Wills, edited by John P. 
O’Hara, and including a treatise, by the editor, on the 
construction of wills ; Ram on Facts, third edition, 
with additional notes, by John Townshend. From 
Andrews, Gibson & Bateman, New York : Manual of 
the Laws and Courts of the United States and of the 
several States, by Horace Andrews, A.M. From A. L. 
Bancroft & Co., San Francisco : Sawyer’s Reports of 
the cases decided in the circuit and district courts of 
the United States for the ninth circuit ; Oregon Re- 
ports, volume 3. From Callaghan & Co., Chicago : 
Wisconsin Reports, volume 28. From Chicago Legal 
News Co.: ‘* Examinations for admission to the bar 
of the supreme court of Illinois,’’ by Myra Bradwell. 
From Charles F. Maxwell, Melbourne, Australia : The 
Justices’ Manual, by James Joseph Casey. 

———__——_———. 
NOTES. 


The Prince of Montenegro has determined to have a 
digest of the laws of Montenegro. He has intrusted 
the task to Dr. H. Bogisic, professor of law at the 
University of Odessa. By permission of the Russian 
government, Dr. Bogisic has undertaken to prepare the 
digest, and is at present in Montenegro, studying on 
the spot the law and usages of the mountaineers. 

The terminology of the common law has never been 
particularly celebrated for its force or comprehensive- 
ness. In this regard the common law is much inferior to 
the civillaw. Asan instance, a northern reader in perus- 
ing a volume of the reports of Louisiana—in which 
State the civil law predominates — is continually com- 
ing across terms new and strange to him. ‘ Suspen- 
sive appeal,’ ‘‘devolutive appeal,’ ‘‘dative admin- 
istrator,’’ ‘‘ descendants and ascendants,”’ “‘ plea of re- 
convention,”’ “‘ translative,” ‘‘olographic,”’ ‘ redhibi- 
tory” and “acquits” are only a few of the expressive 





terms which one meets with in a volume. 








That legal fugue over which so many apprentices to 
the law have puzzled their heads and which runs about 
in this manner : A gives a mortgage on his property 
to B, afterward C recovers a judgment against A 
which is docketed ; subsequently A gives a mortgage 
on the same property to D, which is recorded before 
that of B; so that B’s lien is prior to C’s, C’s prior to 
D’s and D’s prior to A’s— has received a judicial 
answer. In Thomas’ Appeal, 69 Penn. St. 120, Agnew, 
J., says: “‘When the lien of the first creditor is 
superior to that of the second but inferior to that of 
the third, and the lien of the second is superior to the 
third, the first creditor will take the fund because of 
his superiority to the second by reason of the superior- 
ity of the second over the third.” Law students will 
be glad to have the matter off their hands. 


The English Law Journal, in referring to the Ameri- 
can decisions reported, from time to time, in this 
journal, in support of Foster v. McKinnon, holding 
that when the signature to a negotiable instrument is 
obtained by fraud, and without negligence upon the 
part of the signer, the instrument is void, even ip the 
hands of a bona fide holder, says: ‘‘ We think that the 
knowledge that in three cases out of four, in State 
supreme courts in the United States, that decision has 
been followed, ought to reconcile the dissentients to 
the ruling of the court of Common Pleas. It must, we 
think, be admitted that the courts of the United States 
are peculiarly strong in the law affecting negotiable 
instruments.”’ 

————_—_~._—_——— 


NOTES AND QUERIES. 
PorTLAND (Me.), April 21, 1873. 


Editor Albany Law Journal: 

In Vol. 7, No. 14, of your admirable journal, p. 212, 
you say: “‘ Questions relating to the rights of persons 
visiting places of amusement are always interesting;”’ 
and then give a brief report of a case in the quarter 
sessions of Philadelphia, wherein trespass is considered 
the proper remedy for a ticket-holder ejected from his 
seat in a place of amusement. Wherein do the princi- 
ples involved in the Philadelphia case differ from those 
in M’Crea v. Marsh, 12 Gray (Mass.), 211, and the 
English and American cases cited on p. 213, where it 
is held that a ticket is evidence of a contract in the 
nature of a revocable license, and that when the holder 
is ejected an action for breach of the contract, and not 
trespass, is the remedy. 

Yours, etc., G—-s. 


(The principles involved in all the cases referred to 
are identical, and there is simply a conflict of authority. 
By all the reported cases which we have been able to 
find, a ticket of admission to a place of amusement is 
a license to enter upon real estate and witness a per- 
formance, revocable at the option of the keeper of the 
place of amusement. In case of a revocation, the 
ticket-holder is obliged to submit and resort to his 
action for a breach of the contract. The Philadelphia 
case and the case of McGoverney v. Staples, also men- 
tioned, ante, p. 226, seem to ignore this doctrine and 
decide that the right of the ticket-holder is an absolute 
one, for the violation of which by force used upon the 
person an action in trespass is a proper remedy, by 
analogy, we presume, to the case of the expulsion of a 
passenger from a railway car.—Ep. A. L. J.) 
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LEGAL NEWS. 

The jury laws of Ohio are to be codified. 

Dr. Woolsey is preparing a series of articles on the 
treaty of Washington. 

During the past year three treatises on the civil law 
were published in Japan. They were translations from 
continental authors. 

The law department of the Boston University now 
numbers sixty-six students, representing all parts of 
the Union. 

The jury, in the case of C. F. Differbacher, clerk of 
the circuit court of Cass county, Ill., charged with 
murder, has rendered a verdict of acquittal. 

Hon. John E. McClernand has accepted the nomina- 
tion for judge of the nineteenth Illinois district court, 
which was tendered him by members of the several 
political parties. 

The resignation of Hon. Wm. D. Shipman, of Hart- 
ford, of his position as United States judge for the dis- 
trict of Connecticut, to take effect the Ist of May, has 
been received by the president, and Nathaniel Ship- 
man, of Hartford, has been appointed to fill the vacancy 
thus created. It is reported that Judge William D. 
Shipman will become a member of the law firm of 
Barlow, Laroche & Macfarland, in New York city. 

The supreme court of the United States, in reference 
to the order granting the motion of the Central Pacific 
Company to dismiss its writ of error in the California 
tax case, held, that where there was no counter-claim 
in the case, the right of the plaintiff in error to dismiss 
his writ before a final determination is absolute, and 
may be exerted ex parte, without notice to the defend- 
ant in error, and that the omission of the latter to 
oppose the dismissal does not prejudice his rights in 
the matter in controversy. 

———->_—_ 


A recent contributor to the Concord (N. H.) States- 
man, says of Jeremiah Mason: 

He was very tall, above six feet; symmetrical in 
figure, his head, hands and feet being small for so very 
large a person; and all his movements of a dignified 
character. His face was agreeable, being rather round 
and plump than worn by deepthought. He was awk- 
ward as anelephant in his movements, and there were 
no properties in his language and no tones in his voice 
to create satisfaction in listening to his arguments. 
He employed gold bowed spectacles; but when address- 
ing a jury these glasses were as frequently off as astride 
his nose. He used them when reading to the jury a 
paper or testimony that had been given, when they 
were usually taken in his hand and performed as many 
evolutions as the arm of the hand that held them. He 
dressed in black, and wore a white cravat—the com- 
mon neck appendage of the times—and a white or 
buff vest in the season for thin apparel. The reader 
may readily imagine that a man of such wide reputa- 
tion as a lawyer, six feet six in his shoes, dressed and 
looking like an English Lord Chancellor, standing 
immediately in front of a jury, laying down the law 
with the authority of an emperor, and occasionally rais- 
ing a pair of gold-bowed spectacles eight or ten feet in 
the air, and swinging them around until they finally 
found rest on his nose or the table before him — we 
repeat, the reader may well imagine that there would 
be no sleepy jurymen in the presence of such an advo- 
cate. 
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EMOTIONAL INSANITY.* 


Is there such a thing as emotional insanity, and if 
there be, does it excuse an act otherwise criminal? 
These questions depend upon another, more general, 
that is to say — What is insanity in its relation to 
crime? Satisfactory answers would be, as we all 
know, of inestimable service in the administration of 
criminal law; and the aim of this paper is to con- 
tribute, whatever I may be able, toward their careful 
consideration. My point of view is, of course, the 
legal side of that two-fold science which we call 
Medico-Legal, or, as I should prefer to express it, 
“ Medical Jurisprudence.” The pathology of insanity 
is beyond my province. 

A crime is an act or omission forbidden by law, 
to which is annexed, upon conviction, a certain pun- 
ishment. Our present inquiry relates solely to 
human law and human punishment. The element of 
religion or morals does not enter into the question. 
No reference is made to a violation of the moral or 
divine law, however great may be the guilt or awful 
the punishment. For the present hour, we are con- 
cerned only with a violation of those laws which 
depend upon human sanction; and when I speak of 
the relation of insanity to crime, I mean the relation 
which it bears to a violation of the law of the land. 
Punishment is something annexed to crime, as a 
consequence, painful to the offender; or, in other 
words, a penalty which he is to suffer for his viola- 
tion of the law. What is the theory upon which 
punishment is inflicted? It is not to avenge. “ Venge- 
ance is mine, saith the Lord.” “To me belongeth 
vengeance and recompense.” The purpose of human 
punishment is neither revenge nor retribution, but 
the enforcement of the laws. This is effected by 
annexing a penalty to their violation. The penalty 
operates not by way of satisfaction, but prevention. 
The object is to deter. The threat of punishment is 
addressed to all. An instance of punishment has a 
two-fold operation, first, upon the offender to deter 
him from a repetition of the offense, and then upon 
others like him to deter them by force of his example. 
The measure of a just punishment is, therefore, that 
kind and degree, which are necessary to such an end. 

The rightfulness of punishment depends solely 
upon its necessity. The test is not the greater orless 
ill deserving of the offender, but the safety of society. 
Laws are made for the protection of rights. If it be 
necessary to have laws, it is necessary to enforce 
them. Necessitas quod cogit defendit. Show me that 
a certain rule is necessary to the public good, and 

* Paper read before the Medico-Legal Society of New 
York, Apri] 24, 1873, by Mr. David Dudley Field. 








that a certain punishment is necessary to the enforce- 
ment of the rule, and I accept the conclusion as irre- 
sistible, that this punishment may be rightfully 
inflicted. The authority to take human life can only 
be justified by such a course of reasoning. The argu- 
ment embraces not only penal laws, but all human 
conduct. If four men are at sea in an open boat, 
three of them struggling to reach the land, and the 
fourth, maddened by distress, insists upon upsetting 
the boat, the three may rightfully throw him into the 
sea. When Sir John Franklin, on his perilous jour- 
ney in the frozen zone, shot one of his men who 
showed signs of mutiny, dangerous to the rest, he 
exercised an inherent right to protect the company 
which he was trying to lead to a place of safety. 
Every age of the world has seen monsters, hostes 
humani generis, whom it was justifiable to exterminate, 
So, in all regular government, the safety of society is 
the warrant which the Almighty has given for the 
punishment of those who infringe its laws. This 
necessity is not only the warrant, but the limit of the 
power. For useless punishment is itself crime. 
Starting from this point we enter upon the ques- 
tion of insanity in its relation to criminal responsi- 
bility. I say in this relation, because here lies the 
first distinction which it is necessary to bear in mind. 
There may be a degree of the disease which requires 
that the patient should be shut in a lunatic asylum, or 
which would invalidate his contract or his testament, 
but which, nevertheless, would not absolve him from 
the charge of a criminal offense or its consequences. 
Our statutes may declare, as they do, that “no act 
done by a person in a state of insanity can be pun- 
ished as an offense, and no insane person can be tried, 
sentenced to any punishment, or punished for any 
crime or offense while he continues in that state.” 
But this is general language which needs qualifica- 
tion, in its application to the facts of particular cases. 
It is curious to observe with what different views 
different persons regard the question of insanity. 
The lawyers do not agree with the physicians, or 
among themselves. The physicians do not agree 
with one another. Scarcely any two writers, or, for 
that matter, any two judges agree upon the same def- 
inition or test. This strange disagreement it may 
be worth our while to illustrate by a few examples: 
In 1843, the judges of England answered certain 
questions propounded to them by the House of Lords, 
in reference to McNaughton’s case, to one of which 
the answer was as follows: “The jury ought to be 
told in all cases that every man is presumed to be 
sane and to possess a sufficient degree of reason to 
be responsible for his crimes, until the contrary be 
proved to their satisfaction, and that, to establish a 
defense on the ground of insanity, it must be clearly 
proved that, at the time of committing the act, the 
party accused was laboring under such a defective 
reason from disease of the mind as not to know the 
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nature and quality of the act he was doing, or, if he 
did know it, that he did not know he was doing 
what was wrong.” The test thus given is rejected 
by Bucknill who, in his essay on “ Unsoundness of 
mind in relation to criminal acts,” says: “ We must 
therefore conclude that this, the main portion of the 
judge’s condition of exemption from responsibility 
and punishment, on the plea of insanity, is erroneous 
in principle and inapplicable in practice.” And Dr. 
Hammond says: “ Neither is the knowledge of right 
and wrong a test of the mental condition of an indi- 
vidual, except to a very limited extent. The faculty 
in question is not inherent, but is the result of educa- 
tion.” 

In this country, nearly twenty years ago, on the 
trial of Huntington for forgery, an attempt was made 
to establish the defense of moral insanity, which is 
but another name for one species of emotional in- 
sanity. On this occasion, the city judge of New 
York, Judge Capron, charged the jury in these 
words: 

“ But it is insisted for the prisoner that insanity, 
either general or partial, may exist, and the subject 
be totally unable to control his actions, while his in- 
tellect or knowing and reasoning powers suffer no 
notable lesion. By this theory, insanity is regarded 


as a physical disease, an affection of the brain, by 
which the freedom of the will is impaired or de- 


stroyed, and the subject is thus wholly deprived of 
the ability to govern his acts. It is claimed that per- 
sons thus afflicted may be capable of reasoning or 
supporting an argument on any subject within their 
sphere of knowledge. In a more practical sense, it is 
claimed that a person may steal your property, burn 
your dwelling, or murder you, and know that the 
deed is a criminal offense, and that he will be pun- 
ished if tried and convicted, and may be able to 
reason on the subject, and yet be guiltless on the 
ground of insanity! This affliction has received the 
name of MORAL INSANITY, to distinguish it from itel- 
lectual insanity; because the natural feelings, affec- 
tions, inclinations, temper, or moral dispositions, only 
are perverted, while the mind, the seat of volition 
and motive, remains unimpaired. I will not assert 
positively that this theory is unsound. It may be 
reconcilable with moral responsibility for human con- 
duct, but I am not reluctant to confess my own mental 
inability to appreciate harmony between the two 
propositions, if it exist, This theory may afford a 
more just and humane standard by which to test the 
presence of insanity in a particular class of cases, 
than the existing rule; but, until the proper author- 
ities sanction that theory, it cannot be regarded 
here.” 

On the trial of Sickles for murder, a year or two 
later, the judge of the criminal court at Washington 
gave these instructions to the jury: 

“Tf, from the whole evidence, the jury believe 
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that Sickles committed the act, but at the time of 
doing so was under the influence of a diseased mind, 
and was really unconscious that he was committing a 
crime, he is not in law guilty of murder. If the jury 
believe that, from any predisposing cause, Sickles’ 
mind was impaired, and, at the time of killing Key, he 
became or was mentally incapable of governing him- 
self, in reference to Key, as the debaucher of his wife, 
and at the time of committing said act was, by reason 
of said cause, unconscious that he was committing a 
crime as to said Key, he is not guilty of any offense 
whatever. 

In Willis’ case, decided by our court of appeals in 
1865, Chief Justice Denio observed: “The judge 
might have said that if the prisoner, when he killed 
the deceased, was in such a state of mind as to know 
that the deed was unlawful and morally wrong he 
was responsible, and that otherwise he was hot. 
This would, perhaps, have been more precise and 
discriminating.” * * * “The general correctness 
of the priaciple laid down cannot be questioned. It 
is in substance, and in the language usually adopted, 
and which is sanctioned by the authorities.” . 

In Wagner's case, tried in New York the same 
year, this language was addressed by the court to the 
jury: “I have been requested to charge you that if 
the prisoner committed the act in a moment of frenzy 
he cannot be convicted of murder in the first degree. 
I not only charge that proposition, but, if his mind 
was in that condition, he cannot be convicted of any 
offense. The true test of responsibility for acts com- 
mitted is commonly known as the test of right and 
wrong. If the jury are satisfied that the prisoner 
knew the difference between right and wrong, in 
regard to the particular act in question, then the law 
holds him responsible for the act. If they are not so 
satisfied, of course it would be their duty to acquit 
him absolutely.” 

In Cole's case, tried in Albany in 1868, Mr. Justice 
Hogeboom told the jury that: “If reason was in fact 
dethroned, if Cole was not at the time in the posses- 
sion of his faculties, if they were suspended and lost 
in the presence of, and under the influence of, an 
overwhelming domestic calamity, if Cole was at the 
time incapable of distinguishing between right and 
wrong in regard to this transaction, or of appreciating 
the moral quality of his act, he could not be held 
criminally responsible.” 

In MacFarland's case, tried in 1870, Recorder Hack- 
ett, of New York, charged the jury that: “ Sanity is 
the state in which a man knows the act he is com- 
mitting to be unlawful and morally wrong, and has 
reason sufficient to apply such knowledge, and to be 
controlled by it.” 

On the trial of Montgomery at Rochester, in 1871, Mr, 
Justice Darwin Smith charged’ the jury that; “There 
is now no room for doubt as to the rule of law in 
this State, ‘A man must have sufficient knowledge, 
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reason, capacity, judgment and mental power to 
understand, not merely that his act is a violation of 
law, but that it is intrinsically wrong.’ Every human 
being endowed with reason knows that to take the 
life of a human being is against the law of nature and 
of God. It is not sufficient that he knows the thing 
is an offense against human laws, but he must have 
reason and capacity sufficient to know that he is not 
only violating the laws of man, but the laws of God 
and nature.” 

On Scannell’s trial a month ago, Mr. Justice Brady 
charged the jury as follows: 

“That insanity, considered in its legal aspect, may 
be stated thus: It means sucha defect of reason as 
would render the prisoner unconscious of the nature 
and character and consequences of his act, and of its 
unlawfulness and immorality. A man is, by the law 
of this State, responsible for his acts when he knows 
what he is doing, is capable of distinguishing right 
from wrong, understands the consequences of his act, 
and that it is in violation of the laws of God and man. 
In other words, if the prisoner was in such a state of 
mind as to know that the deed was unlawful and 
morally wrong he is responsible; otherwise not. If 
he was incapable of distinguishing between right and 
wrong, did not know that the act he was committing 
was unlawful and morally wrong, you cannot convict 
him of murder.” 

Balfour Browne, in his late work on the medical 
jurisprudence of insanity, gives the following as his 
conclusions: “ We are now in a position to consider 
the capacity to commit crime. The statement of the 
proposition, that the criminal law looks mainly to the 
intention which actuated the accused, has been said to 
imply the presumption that the individual whom it is 
sought to bring, within the operation of the law, has 
mental capacity, is a free agent, and possesses the 
power of electing to abstain from what is forbidden, 
rather than suffer the consequences of offending; 
and the criminal law of England, therefore, declines 
to punish where the actor, from want of under- 
standing or mental disease, is not in a position to 
choose freely; and it might properly be added where, 
through such enfeeblement or derangement, motives 
have lost their power of making a man choose the good 
rather than the bad, and the pleasant rather than the 
disagreeable. 

It is the same principle that induces the law to ex- 
empt very young children from the criminal responsi- 
bility of their acts; and the same principle is to be 
found as the reason for the non-infliction of legal pen- 
alties where the individual is, against his will, com- 
pelled to do a wrongful act, inasmuch as the dread of 
distantly future penalties cannot, in reason, be ex- 
pected to prevail against the fear of present suffering, 

Were it more generally understood — were it more 
thoroughly appreciated — that it is really the same 
fundamental principle which induces the law to 





forego its penalties, even after proof of the criminal 
act done, in these two classes of cases, less difficulty 
would undoubtedly arise in practice as to what amount 
and what kind of insanity is sufficient to establish 
a claim to immunity from punishment. Were it once 
held that the proof of that amount of insanity would 
relieve from the consequences of acriminal act which 
deprives the individual, either by amentia, dementia 
or mania, of that amount of free will, or choice of that 
power to balance and appreciate motives which is 
found in the ordinary ranks of mankind — were it held 
that the amount of insanity which deprives a man of 
this, as the amount of duress which deprives a sane 
man of the same power, would relieve an individual 
of criminal responsibility, no doubt could, it seems, 
in any case arise.” * * * 

And again: “A German jurist (Mittermaier), ap- 
preciating the weight of the medical testimony in 
criminal cases, has maintained that two conditions are 
required to constitute that freedom of will which is 
essential to responsibility, viz.: A knowledge of good 
and evil, and the facility of choosing between them. 

“This definition is, perhaps, more nearly correct than 
most that have been given, but it seems to us, looked 
at in reference to the most recent philosophical re- 
searches, and also in relation to the duty of the law 
to protect the sane from injury, as well as to protect 
the insane from unnecessary, useless punishment, that 
the best definition that can be given of legal respon- 
sibility is a knowledge that certain acts are permitted 
by law, and that certain acts are contrary to law, and 
combined with this knowledge the power to appre- 
ciate and be moved by the ordinary motives which 
influence the actions of mankind,” 

The various definitions of insanity are of that 
degree of it which exempts from criminal responsi- 
bility, contained in the extracts that I have here 
given, not only differ among themselves but fail, as I 
think, to furnish a true and plain rule for judicial 
investigation, such a rule as would be scientifically 
exact, and, at the same time, easily understood by 
juries. 

It may be rash for me to try where so many have 
failed; but, unless there be trial, there cannot be 
accomplishment, and it is the privilege of all to 
endeavor, though only one may succeed. Let me 
then offer my contribution to the work of this society, 
by helping, even though it may be in a small degree, 
to answer a most important and interesting question. 

It appears to me that the true answer is to be 
evolved out of the theory which I have given of 
crime and punishment. The ideas of crime and pun- 
ishment are correlative. That only is crime to which 
punishment is annexed as a consequence, and 
every thing to which punishment is annexed is 
criminal. Crime being, as we have seen, an act 
or omission forbidden by law, to which punishment 
is annexed, and, the object of punishment being to 
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deter, it should seem to follow that pdnishment is 
to be inflicted only when it will be likely to 
deter. But the rules of law are general, and must 
provide for punishment upon general considerations. 
It should annex a penalty to an injurious act when- 
ever, according to the general experience and judg- 
ment of mankind, the penalty will deter the actor 
from the repetition of the act, and others like him 
from imitating it. If it will probably have that 
effect, society may inflict the punishment; if not, 
not. The question, then, of insanity, in relation to 
criminal responsibility, is not merely whether the 
offender is of unsound mind, but whether his unsound- 
ness is of that kind and degree that he would not, 
according to the general experience and judgment of 
man, be deterred by punishment from a repetition of 
the act, if committed by himself, or of committing it, 
if seen by kim to be followed by punishment when 
committed by others. And all this depends upon the 
question whether the offender was or was not a free 
agent; thatis to say, whether he acted from compulsion 
so strong that the fear of punishment could not with- 
stand or overcome it, There must have been free- 
dom of choice between doing and not doing, and 
capacity to choose. Since the object of punishment 
is, as I have said, to deter an offender and others 
like him, and since one can be deterred so far, and 
so far only, as his act is voluntary, the question of 
lega.: responsibility must come to this — was the per- 
son accused capable of knowing that the act or 
omission was a violation of law, and of refraining 
from it? Was he capable of knowing and refraining ? 
I do not ask whether he did know, but whether he 
was capable of knowing. If he was capable of knowing 
and of refraining, then he was, in the sense of the 
law, a free agent. The points to be submitted to a 
jury are, first, was he capable of knowing that what he 
was about to do was a violation of law; and being 
thus capable could he have refrained from doing it, 
or, to use a common phrase, “could he help it;” 
and I venture to say, that upon these two ultimate 
questions hangs the decision of the issue of insanity 
in criminal cases. 

The questions assume, of course, that the offender 
is of the age of discretion, and being thus advanced 
in years is not below it in mind. Children under 
seven years of age and idiots are not within the scope 
of criminal law, though they can be operated upon by 
motives and restrained by punishment. Two boys, 
five and six years old, playing together, we will sup- 
pose, have been taught that one must not strike the 
other, or, if he does, that he will be punished for it, 
and, ordinarily, this knowledge will control him; but 
if one should happen to strike a blow, causing death, 
no one would think of hanging or imprisoning him 
for it. Why? Because the fear of such a punish- 
ment would have no greater effect in deterring the 
child than the slight discipline of the nursery. It is 





not that he does not know the act to be wrong, or 
that the fear of punishment would not, in most 
instances, deter him from striking his companion, but 
because his reason is too feeble, and his will is so little 
under subjection to his reason that a sudden impulse 
overcomes him. You may even suppose that he 
intended to kill, not from malevolence, but from 
curiosity or an imagination excited by stories of kill- 
ing, but he has no idea of death as a consequence of 
the blow; and if he had, as a small object present is 
stronger with him than a great one future, so an 
impulse of the moment upon his feeble mind over- 
comes any idea of consequences at a distance. The 
same reasoning which would exclude a child from the 
scope of criminal law would exclude also an idiot or 
animbecile. There must be a capacity to reason, and 
a power of reason over the will sufficient to deter. 

Excluding, then, children under the age of discre- 
tion, idiots and imbeciles, as not within the range 
of our immediate inquiry, I recur to the question 
of insanity in reference to other persons, and taking 
the rule of criminal responsibility, as I have stated 
it, let us apply it to the different stages of mental 
disease. In doing so we should bear in mind that 
whatever be the true rule, it is, in the present 
state of the law, applicable to every kind of crime 
and punishment, whether the crime be in act or 
omission, or the punishment be death, imprisonment 
or fine. 

And here let me observe that I think much of the 
difficulty, in regard to the defense of insanity, has 
arisen from the desire to escape the extreme punish- 
ment of death. The mind shrinks from taking the 
life of one who may, by possibility, be guiltless of 
intentional wrong, and catches at any plausible excuse 
for treating the case as one of insanity. We should, 
however, not be influenced by such considerations, 
and must treat the question as independent of par- 
ticular punishments. If insanity is a defense when 
the charge is murder, it is also a defense when the 
charge is harboring a fugitive slave, or smuggling 
goods over the frontier. 

Insanity, in its general pathological sense, is thus 
defined by Dr. Hammond, than whom there is no 
higher authority: “As no two brains are precisely 
alike, so no two persons are precisely alike in their 
mental processes. So long, however, as the devia- 
tions are not directly at variance with the average 
human mind, the individual is sane; if they are at 
variance, he is insane.” The medical profession thus 
pronounces that person insane whose mental processes 
are directly at variance with the average human 
mind. Now, whatever may be the real essence of 
the mind, we know it only by its phenomena, and 
these manifest themselves in four different forms, 
namely: In the perceptive faculties, the reasoning 
faculties, the emotional faculties, and the executive 
faculties; or, in other words, the perceptions, the 
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reason, the emotions, and the will. Under the head 
of emotions, 1 place the passions, the appetites and 
the affections. Thus say the medical faculty, that 
person is insane whose mental processes are directly 
at variance with the average human mind, in respect 
either to his perceptions, his reason, his emotions or 
his will; that is to say, there may be perceptional 
insanity, intellectual insanity, emotional insanity and 
volitional insanity. Ihave not time to give instances 
as illustrations of the different kinds of insanity. It 
is enough to say that in perceptional insanity those 
parts of the brain only are disordered which are con- 
cerned in the formation of perceptions, and it con- 
sists entirely in the formation of false perceptions, 
which are designated as illusions or hallucinations, as 
they proceed from without or from within. In intel- 
lectual insanity, the essential feature is delusion or 
false belief, in respect to material objects. In emo- 
tional insanity, the emotions paralyze or dominate 
over the intellect or the will; and, in volitional insanity, 
the will has passed beyond the control of the intellect. 

This is the medical side of insanity. Now, let us 
look at the legal side. Here the question is, not 
whether there is insanity in a medical sense, but 
whether there is that kind and degree of it which, as 
a general thing, would make punishment useless, con- 
sidered as a motive to deter. Have we not the key 
to the answer in what has been already said? The will 
is the executive department of the mind. Whenever 
a crime is committed, or the temptation to commit it 
is resisted, the commission and the resistance are acts 
of the will; and whenever the will acts in resistance 
of temptation, it acts in obedience to the reason. The 
temptation generally comes from the perceptions or 
the emotions; the resistance from the reason and the 
will. It is the will which executes and the reason 
which guides. Choice is an act of reason. Execu- 
tion is an act of the will) Whenever, in respect to a 
particular transaction, the subject of a criminal inves- 
tigation, we find reason left sufficient to retain the 
power of choice, and control of the reason over the 
will sufficient to make it obey, then the person charged 
is in the eye of the law responsible for his acts, and 
anenable to punishment. 

Such is the tule which appears to me philosophical 
and easily intelligible. It should seem thence to fol- 
low that though there be such a kind of insanity as 
perceptional, and also such a kind as emotional, yet 
that neither of them taken by itself, nor both together, 
can justly exculpate the offender, or relieve him from 
punishment. For example, if a person suffering under 
perceptional insanity thinks he sees an angel, and 
hears a voice as of the voice of God commanding him 
to kill his child, and acts in obedience to the supposed 
command, I insist that, nevertheless, he should be 
punished for it. So, if a person suffering under emo- 
tional insanity, caused by brooding thoughts of intol- 
erable wrong, real or fancied, shoots his enemy in the 





street, I would deal with him in the same way; and 
so I would deal with one who, under a morbid, or, 
as it is sometimes called, irresistible impulse, pushes 
another over the side of a ship, or over a precipice. 
Such impulses should not be accounted uncontrolla- 
ble. I commend the answer of that sturdy English 
judge who, when told that the defendant had com- 
mitted homicide under an irresistible impulse, replied 
that the law of England had also an irresistible impulse 
to punish him for it. Many persons have a morbid 
impulse to leap from a high rock, but they can 
restrain themselves. There are thousands who can- 
not lean out of a window without feeling an impulse 
to throw themselves to the ground. The drunkard 
has a morbid impulse to drink. He who uses 
tobacco to excess is, in common parlance, mad for 
it, but none of them is beyond accountability for 
the indulgence of these impulses and desires. 

The government of insane asylums is a standing 
contradiction of some prevalent theories respecting 
insane criminals. It acts upon the assumption that 
the unsound of mind are influenced by motives, and 
can be restrained by fear. One of the most eminent 
of our physicians, on being asked by me whether the 
insane are not affected by the fear of punishment, 
answered: “ Yes, there is scarcely one of them who, 
if he wasted his butter, and were told that if he 
wasted it again it would be taken from him, would 
not refrain from doing so.” 

Buckanill, on this point, makes the following obser- 
vations: “On the other hand, freedom of will, the 
fountain head of responsibility, is interrupted by the 
cerebral disease, but not wholly interrupted. If 
strong motives are addressed to the patient, he is 
capsble of controlling the manifestations of the 
malady under which he suffers. ‘I am convinced,’ 
says Langerman, ‘that even in the highest degree of 
insanity, there still remains a trace of moral discrim- 
ination with which we may connect the train of the 
patient’s ideas. The extent to which the insane are 
capable of controlling their actions is conspicuous in 
the wards of a well-ordered lunatic asylum. The 
medical officers of such an institution find some two 
or three per cent of the patients whom no moral 
influences appear to touch; but the vast majority are 
enabled, with a little encouragement and assistance, 
to control their passions and emotions with Mearly as 
much success as the people out of doors.” 

The law contradicts itself moreover in a remarkable 
manner. It will not excuse a man who violates it 
ignorantly, even though the act done be harmless in 
itself, as for example, ferrying without a license, or 
buying lands in suit, both of which are misdemeanors ; 
nor will it excuse one who, in a fit of intoxication, 
commits an act of violence upon another. The reason 
given for the former is, that all are bound to know the 
law, though ignorance may enter into the question 
of motive. He who does not know whether an act 
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is contrary to law has not a knowledge of right and 
wrong, as determined by the law in reference to that 
act. So the reason given for the latter is that the 
offender made himself drunk, but the punishment 
inflicted is not for getting drunk, for that is only a 
slight fine, but for the greater offense, the law taking 
no account of the mental disturbance which the 
intoxieation has wrought. Then the insane are, with 
rare exceptions, admitted as witnesses ; but witnesses 
who swear falsely are amenable to the charge of 
perjury, and it would be absurd to allow one to 
testify, and by his testimony to cause another to lose 
his estate or his life, and yet, when the witness is 
called to account for his testimony, to excuse him 
on the ground that he was insane. 

My position then is, that emotional insanity does 
not excuse an act otherwise criminal. In saying this, 
I consider emotional insanity by itself. I might say 
the same thing of perceptional insanity. Neither of 
these forms, considered by itself, or in connection 
with one another, exculpates an offender; but I by 
no means assert that either, or both, may not lead to 
or be mingled with those other forms of insanity 
which do exculpate. 

The disrepute into which the defense of emotional 
insanity has fallen is owing to the fact that this form 
of the disease has been put forward as a defense by 
itself; but it must not be forgotten that it may and 
does often lead to the other forms, viz. : Those of intel- 
lectual or volitional insanity. Bucknill says: “Of 
late years the opinion has been gaining ground among 
the best psychopatists that, with few exceptions, the 
embarrassment of the intellect is secondary and con- 
sequent upon the disorder and perversion of the 
emotive faculties,” - > j* *“*Tusanity is 
always in the first instance emotional.” * * 

“ Intellectual insanity is always secondary. ” 
And in another place he says: “Sound philosophy 
points to the emotive part of our nature, as the com- 
mon if not the only source of mental disease.” 

Intent is a necessary ingredient of crime. There 
must be a union of act and intent. What is here 
meant by intent? Not the intention to do a moral 
wrong, as judged by the conscience of the actor, but 
an intent to do the act which the law pronounces 
wrong. This intent the actor must be capable of 
forming, @efore he can commit a crime and be siti 
subject to punishment. 

It must never be forgotten that insanity is a pen 
and whether it be scientifically accurate to say that 
the mind is diseased, it is true that whenever there is 
insanity there is a disease of the brain, so that if the 
brain is not diseased, there is no insanity. This con- 
sideration disposes of all those cases in which the act 
is done in the heat of passion or in a moment of 
frenzy. There are few homicides committed, except 
in passion or frenzy. A murder in cold blood, delib- 
erated on beforehand, is a rare occurrence; but no 





matter how hot the passion, or how fierce the frenzy, 
that is not insanity; and the question comes at last 
to this — Was there a disease of the brain? which 
is to be proved, like any other fact, by those compe- 
tent to testify in the matter. 

I cannot leave the subject of this paper without 
expressing my earnest conviction that the knowledge 
of mental disease has now arrived at such a degree 
of accuracy -that there should be a new classi- 
fication of punishments. The present classifica- 
tion is a great improvement, doubtless, on its 
predecessors, which were the product of a ruder 
age; but we have not yet, by any means, reached 
that perfection of classification which the pres- 
ent state of our knowledge justifies and requires. 
The quality of the act, as measured by the degree 
of intelligence, should enter into the question 
of the degree of punishment, and, while it may be 
true, as I have already said I think it is, that percep- 
tional and emotional insanity should not exempt from 
punishment, I still think that the punishment should 
be graduated more than it is, according to the mental 
condition of the offender. It does not accord with 
our notions of justice, that the strong and hardened 
ruffian, and his weak and greatly tempted brother 
should, for the same outward act, suffer the same 
punishment. What I contend for is this, and this 
only, that emotional insanity should not exempt from 
punishment, and that so long as the law affixes only 
one degree of punishment to the outward act which 
the offender has committed, whatever may be the 
inward thought, that degree of porishnent should 
be infiicted. 
¥ And I must also think that, whenever the adminis- 
tration of the law is brought to that state to which 
our advancing civilization must bring it, the question 
of insanity will‘ be separated from other questions, 
and medical men will sit with the judges as assessors 
or experts, to aid in the decision, in some such man- 
ner as nautical men now sit in the English Admiralty 
upon cases of collision. 

Having passed thus rapidly over this vast field of 
inquiry, we are able, I think, to state the following 
propositions as the results: 

1, Children under the age of discretion, idiots and 
imbeciles are not within the discipline of criminal 
law. 

2. The mental unsoundness of other persons, com- 
monly designated as‘insanity or mania, is, in itself, or 
is attended by, disease of the brain, so that no heat 
of mere passion, and no degree of mere frenzy can 
in any just sense be pronounced insanity by either of 
the professions. 

3. That neither perceptional nor emotional insanity 
by itself, nor both together, can be accepted as excuse 
for criminal responsibility. 

4. That intellectual or volitional insanity absolves 
from criminal responsibility when, and only when, 
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the reason has lost either the power of choice, or the 
power of controlling the will. 

5. That in every case of acquittal on the ground 
of insanity, the defendant should be forthwith placed 
in a lunatic asylum, and there kept until it is proved 
that he is restored to such a state of sanity as to re- 
move all apprehension of a recurrence of the disease. 

6. That the present gradation of punishments is un- 
suited to the present condition of medical learning, 
and a change is required which shall make the law 
punish, not only according to the harmfulness of the 
outward act, but according to the quality of the in- 
ward spring of action. 


—»————_. 


CURRENT TOPICS. 


We would call the attention of the profession to 
the fact that the opinion, published in the case of 
The People v. Miner, 2 Lans. 396, was not concurred 
in by the other justices—Foster and Morgan—and is 
not, therefore, the opinion of the court. The prin- 
cipal head-note to the opinion published reads as 
follows: “Neither section 430 nor section 432 of the 
Code confers upon the Attorney-General the power 
to prosecute an action in the name of the people 
against commissioners appointed under an act of the 
legislature, to restrain them from issuing, etc., town 
bonds, provided for by such act, without performance 
of the condition precedent required thereby; nor has 
he such power at common law.” We are authorized 
to say that both Justices Morgan and Foster ex- 
pressed the opinion that the Attorney-General 
could prosecute such an action, but that ‘the point was 
not decided as the case was disposed of on another 
ground. 


The resignation of Judge Shipman is a matter to be 
sincerely regretted. For fifteen years, he has pre- 
sided over the United States court for the district of 
Connecticut, and during that time he has won a wide 
reputation for ability, integrity and a profound knowl- 
edge of the law, and the respect of all who knew him. 
He has frequently been called upon to preside over 
the court for the southern district of New York, and 
has there had occasion to decide some of the most 
important questions that have come before-that court ; 
and his opinions have frequently attracted attention 
for their breadth andlearning. Judge Shipman retires 
because he has found the salary —$3,600—inadequate 
to the support of his family and the education of his 
children. To lose the services of a learned, upright 
and honored judge, is at all times a public loss, but 
to lose them for such a cause, is not only a public loss, 
but a public reproach as well. The “people” are 
seldom liberal in compensating their public servants ; 
and, in the matter of judicial officers, they have thus 
far, with but few exceptions, exhibited a narrowness 
and illiberality that approaches very near to mean- 
ness, 





The Hon. John H. Howe, formerly chief justice of 
Wyoming, died in Texas a few days since of consump- 
tion. While upon the Wyoming bench, Chief Justice 
Howe won a considerable notoriety, in connection 
with the female juror question, and, we believe, he was 
the first judge that ever presided in a court where 
both the grand and petit juries were composed in 
part of women. He was an earnest advocate of 
woman’s rights, and wrote several letters upon the 
practical working of the system in Wyoming, which 
were widely copied by the eastern papers. 


The senate having passed, by a small majority, Mr. 
Winslow’s bill, modifying the usury laws, it was 
brought up in committee of the whole in the assem- 
bly, on Tuesday evening, and was very hotly dis- 
cussed pro and con. On Wednesday a motion to limit 
its operation to two years, from July next, was car- 
ried. In this form it will probably pass. This bill 
fixes the rate of interest at seven per cent, but as the 
only penalty for charging a greater rate is a forfeiture 
of the overcharge, or in some cases of the interest, it 
amounts to a virtual repeal of the existing usury law. 


The article of Mr. David Dudley Field on “ Emo- 
tional Insanity,” which we elsewhere print, is worthy 
of attentive perusal and careful consideration. It 
is the ablest discussion of the vext question—certainly 
from the lega! stand-point—that we have seen. Mr. 
Field shows very clearly that neither emotional 
nor perceptional insanity is an excuse for a criminal 
act—a conclusion which, if adopted by the courts, will 
prevent a recurrence of such miscarriages of justice 
as were witnessed in the Cole and the McFarland cases, 
and will thereby increase the safety and well-being 
of society. 


An incident has just occurred in England which 
forcibly illustrates the truth of the remarks last week 
of our English correspondent, upon the poverty of the 
English bar and the necessity of a fusion of the two 
branches of the profession. A Mr. Weightman, a mem- 
ber of the Inner Temple, a barrister of over thirty years 
standing, and reported to be a man of excellent 
legal and general attainments, was convicted and 
sentenced to confinement for six months for selling a 
volume of the “ American Reports ” belonging to the 
Inner Temple library—to procure himself a dinner. 
“ After the verdict was rendered,” says the London 
Telegraph, “ Weightman, in a tone of despair, begged 
the longest term of penal servitude might be assigned 
to him, in order that, if possible, he might never come 
out of prison alive. He could not suffer more physi- 
cally than he had suffered already. He had lived for 


weeks and months without a dinner, simply on bread 
and tea, and such nutrimentasthat. He had sold the 
coat from his back, and the shirt from his skin, in 
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order to supply his daily wants, but he had never 
been guilty of dishonesty. He was the author of 
books now on the shelves of the very library he had 
robbed, which were more valuable than the book he 
had stolen.” It is said that Weighman, though able 
and willing to work, has, during all the years since his 
call to the bar, never held a brief. 


————_—_——__ 


NOTE OF CASE. 


The reporter’s abstract of White v. De Villiers, 1 
Johns. Cas. 173, is ‘on a sale of lands, a bond was 
given by the grantee to save the grantor harmless 
against a certain mortgage which was an incum- 
brance on the land; it was held that, by a fair con- 
struction of the condition, the grantor was to be 
indemnified against the bond accompanying the 
mortgage, and for which the mortgage awas given 
merely as collateral security.” The part of this 
abstract in which the mortgage is spoken of as col- 
lateral to the land is in conflict with the opinion in 
the case, which is that the land and mortgage “were 
concurrent securities for the same demand.” This 
opinion, while it agrees with the popular notion, in 
regard to bonds and mortgages, is not in accord with 
the later cases. In Merritt v. Bartholick, 47 Barb. 
253-256, it is distinctly held, that “the bond is the 
principal debt, and the mortgage but the incident or 
collateral to it,” and this case is affirmed (36 N. Y. 
44), where a number of cases are cited. Possibly, 
had the attention of the court in the later cases been 
called to the opinion in White v. De Villiers, these 
cases would have been decided differently, or we 
should have had an express overruling of that 
opinion. If the assignment of a mortgage is a nullity, 
because it is an assignment of the incident or collat- 
eral, without the principal, it would seem that an 
indemnity against the incident or collateral could not 
consistently be held as an indemnity against the 
principal. An abstract of Kidd v. Conway in the 
supreme court, 7 Albany Law Journal, 267, to the 
effect that, where a married woman gives a bond and 
mortgage, it does not follow that the mortgage is 
void because the bond is, must, I think, be based 
upon the doctrine of White v. De Villiers, i. ¢., that 
the bond and mortgage are concurrent securities, 
rather than upon the doctrine of Merritt v. Bartholick, 
that the mortgage is so collateral and incidental to 
the bond that it cannot be severed from it, or exist 
independent to it. Suppose, in the case of Kidd v. 
Conway, there had been an assignment of the mort- 
gage without the bond, then under Merritt v. Barth- 
olick, the assignee would have taken nothing, because 
the mortgage could not exist, or pass as an independ- 
ent security, and yet Kidd v. Conway holds that the 
mortgage did exist and could be enforced although 
the bond was void. 

J. L.A. 





SURETY DISCHARGED BY DEATH. 


COURT OF APPEALS, NEW YORK. 
GETTY, TRUSTEE, ETC., respondent, v. BrnssE, Exrcu- 
TOR, ETC., ETAL., appellants.* 
Upes the death of one of the makers of a joint promis- 
ry note, who was not liable bd the debt, inrecpective 
of "the joint. obligation, but who signed the note simply 
as surety, his estate is absolutely disch: d both in law 
and equity, and the survivors only are li 

Appeal from judgment of the general term of the su- 
preme court in the first judicial department in favor of 
plaintiff, entered upon an order overruling defendants’ 
exceptions, and directing judgment upon a verdict. 

The action is brought to recover of the personal 
representatives of John La Farge, deceased, the 
amount of a joint promissory note executed by said 
La Farge and one L. G. Laheus. The facts suffi- 
ciently appear in the opinion. 

T. G. Glover, for the appellants. The action was 
barred by the statute of limitations. Hallett v. Right- 
on, 13 How, Pr. 43; Wortmann v. Same, 17 Abb. 
67. The payments of interest by the surviving joint 
copromisor did not prevent the statute of limitations 
from barring the claim as against La Farge’s executors. 
Lane v. Doty, 4 Barb. 330; Winshell v. Hicks, 18 N. Y. 
258. The note being joint only, the plaintiff cannot 
recover thereon against La Farge’s executors. 17 
N. Y. 374; 16 Barb. 289; Towers v. Moor, 2 Vern. 99; 
1 Eq. Cas. Ab. 93 K. pl. 1; 1739, per Lord Hardwicke; 
Simpson v. Vaughan, 2 Atk. 32. When a party enter- 
ing into a bond or promissory note as surety merely, 
equity will not extend or add to the liability. Simp- 
son v. Field, 2 Ch. Cases, 22, A. D. 1679; Ex parte Ken- 
dall, 17 Ves. 526; Luner v. Powell, 2 Nevin, 30; 
Story’s Eq. Jur., §§ 162, 164; Cur., per Marshall, C. J.; 
Hunt v. Rousmanier, 8 Wheat. 212, 213; Hunt v. Rous- 
manier, Adm’r, 1 Pet. 16; Weaver v. Skyrock, 6 Sergt. 
& Rawle, 262; Pecker v. Julius, 2 P. A. Brown, 
38, 34; Harrison v. Minge, 2 Wash. (Va.) 136; Ken- 
nedy v. Carpenter, 2 Whart. 361; United States v. Price, 
9 How. (U. 8.) 92. See Judge Woodbury’s dissenting 
opinion, pp. 102, 103, 105, 106, 107; Carpenter v. Provost, 
2 Sandf. 8S. C. 538; Other v. Iveson, 3 Drew. 177; Jones v. 
Beach, 2 De Gex, McN. & G. 886; Wilmer v. Currey, 
2 De Gex & Smales, 347; Fielden v. La Farge’s Ex’rs, 
U. S. Cir. Ct., Aug. 1869, MS.; 6 Blatch. 524; Waters v. 
Riley, 2 Har. & Gill. 311; Dorsey v. Dorsey’s Ex’rs, 2 
Har. & Jehns. 480, note; Bradley v. Burwell, 3 Denio, 
65; Mr. Cooper’s note to Justinian’s Institutes, p. 462; 
Smith v. United States, 2 Wal. 234; 2 Caines’ Cas. in Er. 
29; 18 N. Y. 276. In case of the death of a surety ina 
joint obligation, where there is no pre-existing liability, 
the creditor cannot have relief in equity against the 
surety’s estate. Wilkinson v. Henderson, 1 Mylne & 
Keene, 582; Rawstone v. Parr, 3 Rues. 539; Jones v. 
Beach, 2 De Gex, McN. & G. 886; Other v. Iveson, 3 
Drew. 177. A mere oral speech, touching the mat- 
ter of a contemplated contract, is not admissible to 
change the character or import of the written contract. 
McAskie v. McCay, Irish Reports, Equity, vol. 2, p. 
447; Halliday v. Hart, 30 N. Y. 474, 498; Benard v. 
Sampson, 2 Kern. 561; Fellows v. Prentiss, 3 Denio, 512. 





* We have already referred at length to this decision, and 
to the recent dec’ a of the Uni States Supreme Court, 
holding the same doctrine — p. 241), but, at ther request 
of a number of our subscri we have concluded to give 
the case in full. — Ep. A. L. J. 
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The statute of frauds avoids parol promises to answer 
or become responsible for the debt of another. Mal- 
lory v. Gillett, 21 N. Y. 412; Duffy v. Wunsch, 43 id. 243. 

James C. Carter, for the respondent. The inclina- 
tion of courts of equity is to charge the estate of a 
deceased debtor with all his obligations, joint as 
well as several. Underhill v. Howard, 10 Ves. 209, 
227; Story’s Eq. Jur., §§ 162,164; Simpson v. Vaughan, 
2 Atk. 31. In the view of acourt of equity, all joint 
contracts and obligations, whether of copartners or 
others, are deemed several as well as joint. Shack’s 
Case, 1 Mor. 564; Lane v. Williams, 2 Vern. 292; Bishop 
v. Church, 2 Ves. 8r. 100; Thomas v. Fraser, 3 Ves. 573; 
Wilkinson v. Henderson, 1 Mylne & Keen. 582; Diverg- 
nes v. Noble, 2 Russ. & M. 495; Ex parte Kendall, 17 
Ves. 520; York v. Peck, 14 Barb. 644. Wherever a 
court of equity sees that in a contract, joint in form, 
the real intention of the parties was that it should be 
joint and several, it will give effect to such intention. 
2 Williams on Executors (5th Eng. ed.), 1580; Lane v. 
Williams, Vern. 277, 292. 


PECKHAM, J. No question is made as to the plead- 
ings. Whether this is a suit at law or in equity, there- 
fore, none is considered. I proceed, therefore, directly 
to the merits. The testator, La Farge, signed a joint 
note with one Laheus, for $15,000, at a year from date, 
and dated February 4, 1858. He was a surety on the 
note. The note was not paid; and, after the decease 
of La Farge (the surety, Laheus, the joint maker, sur- 
viving him), this suit was commenced against his rep- 
resentatives to recover upon the note. The testator 
was under no liability to the plaintiff, legal or equi- 
table, irrespective of or prior to the making of the note. 
Laheus had been and was a surety for one Hoguet for 
money he (Hoguet) had received as trustee; and this 
note was given to secure the balance due from Hoguet. 
The question is, are the representatives of La Farge 
liable thereon ? 

It is a well-settled principle that, in case of a joint 
obligation, if one of the obligors die his representatives 
are, at law, discharged, and the survivor alone can be 
sued. Tower v. Moor, 2 Vern. 98; Simpson v. Vaughan, 
2 Atk. 31; Bradley v. Burwell,3 Denio, 61; Richter v. 
Poppenhausen, 42 N. Y. 373. 

It seems to be equally well settled that, if the joint 
obligor, so dying, be a surety, not liable for the debt, 
irrespective of joint obligation, his estate is absolutely 
discharged, both at law and in equity; the survivor 
only being liable. In such case, where the surety owed 
no debt outside and irrespective of the joint obliga- 
tion, the contract is the measure and the limit of his 
obligation. He signs a joint contract, and incurs a 
joint liability and no other. Dying, prior to his co- 
maker, the liability all attaches to the survivor. 

Simpson v. Field, 2 Cases in Ch. 22, a case in some 
respects like the one at bar, and decided in 1679, the 
chancellor held the surety discharged, as he was “ not 
bound by law.”’ In Sumner v. Powell, 2 Merival, 30, 
Sir William Grant, master of the rolls, said: “It has 
never been determined that every joint covenant is, 
in equity, to be considered as the several covenant of 
each of the covenantors.’’ He says he had occasion to 
examine, and found no such general proposition any- 
where laid down. ‘“‘ When the obligation exists only 
by virtue of the covenant, its extent can be measured 
only by the words in which it is conceived.’’ This 
judgment was sustained on appeal, after full considera- 
tion, by Lord Chancellor Eldon. 1 Tur. & Rep. 423. 





Story lays down the same doctrine. Story’s Eq. Jur., 
§§ 162, 163, 164, and causes there cited. In Harrison v. 
Field, 2 Marsh. Va. court of appeals, 136, the court held 
the estate of asurety discharged. As it was discharged 
at law it could not be held in equity. In Other v. Iveson, 
3 Drew. Ch. 177, where a check was given, signed by 
three persons —one of them a surety, as in the case at 
bar, and the money was advanced upon his credit — 
upon the death of the surety, his co-signers surviving, 
held that his estate was absolutely discharged. To the 
same effect is Richardson v. Horton, 2 Beav. 185. 

United States v. Price, 9 How. (U. 8.) 92. This was a 
case of a joint and several bond. But judgment had 
been recovered against all as joint debtors, and then 
the surety died; and it was held that plaintiffs could 
not proceed in equity against his estate. They had 
elected to hold them as joint debtors, and the surety’s 
estate could not be made liable severally after a joint 
judgment. There is a dissenting opinion by Justice 
Woodbury, but no difference as to this principle. 

Jenes v. Beach, 2 De Gex, MeN. & G. 886, is directly 
in point. There the claim was upon a joint promissory 
note, and, the surety dying, his estate was held dis- 
cnarged, both at law and in equity. 

Wilmer v. Currey, 2 De Gex, McN. & G. 347, went still 
further, and held representatives of deceased not lia- 
ble on a joint bond, though the joint obligors had been 
partners with the obligee, and the bond was given on 
the dissolution of the firm. The vice-chancellor held 
that the liability of the representatives was different 
under the deed from what it was before. The rep- 
resentatives, therefore, not liable under the deed ; but 
party remitted to his remedy for liability prior to the 
joint deed. 

In Carpenter v. Provoost, 2 Sandf. 537, the court, in an 
opinion by Mr. Justice Campbell, decided the princi- 
ple of non-liability of a surety’s representatives, either 
at law or in equity, upon a joint obligation. 

The same principle is recognized in Bradly v. Bur- 
well, 3 Denio, by Mr. Justice Jewett. There are many 
other cases holding the same rule. 

Thorpe v. Jackson, 2 Younge & Coll. Ex’r in Eq. 553, 
is in entire accord as to the point here involved. 

If there had been fraud or mistake as to the note — 
if clearly proved that the real contract intended to be 
signed was joint and several, and not joint merely — 
then equity could and would correct that as it would 
any other mistake. All the casesagree to this. None 
is pretended in the case at bar. 

It is claimed that the promise of the testator, prior 
to the making of this note, that he would promptly pay 
it at maturity, made it aseveral obligation. Two plain 
answers: first, that promise was merged in the noto; 
second, the note promised the same jointly with Laheus. 
There is no pretense that he ever promised to sign any 
other paper. 

The basis or principle upon which joint obligations 
have been held in the books to be, also, several in 
equity, is that the debt secured was owed irrespective 
of the joint obligation; that all were principal debtors ; 
and they must be held to have intended a several as 
well as a joint liability. That rule has never been ap- 
plied toa surety. His obligation is the measure of his 
liability. 

But the rule as to principals has been modified as 
above stated in the later English cases. 

Judgment should be reversed and new trial granted, 
costs to abide event. 

Allconcur. Judgment reversed. 














THE ALBANY LAW JOURNAL. 








a 





COURT OF APPEALS ABSTRACT. 


APPEAL. 


Upon an appeal from an order which may have been 
matter of discretion, the appellant must show that it 
was made upon a ground that did not authorize the 
court to exercise any discretion, otherwise the appeal 
will be dismissed. The time to appeal in cases coming 
under the 4th subdivision of section 11 ‘of the Code is 
not limited. Cushman v. Brundrett et al. Opinion by 
Peckham, J. 

DIVORCE. 


1. Where, by our statutes, any part of the jurisdic- 
tion exercised by the ecclesiastical courts of England 
was given to our courts, the settled principles and prac- 
tice of those courts became a precedent and a guide, and 
the grant of that jurisdiction carried with it by impli- 
cation the incidental power indispensable to its proper 
exercise, and not in conflict with our own statutory 
regulations. Alimony and allowance for expenses will 
not be allowed in an action for divorce, brought by 
one claiming to be a wife, where marriage in fact is 
denied by the answer, until the actual existence of the 
marital relation is proved to the satisfaction of the 
court, or is admitted. Thecourt, however, is not lim- 
ited to the allegations of the complaint and the denials 
of the answer. If there are other facts submitted, 
making out, in the judgment of the court, a fair pre- 
sumption of the fact of marriage, it has power to make 
the allowances. Brinkley v. Brinkley. Opinion by 
Folger, J.; Peckham, J., dissenting. 

2. Where, upon an application for temporary alimony 
and an allowance for expenses, the facts undisputed 
are such.as that from them a presumption that the 
parties were married arises, so that the affirmative 
rests upon defendant to repel that presumption, the 
court has jurisdiction and power to grant the applica- 
tion, although marriage in fact is denied, and the 
opposing papers show facts irreconcilable with the 
existence thereof, or of matrimonial cohabitation. 
Ib. Peckham, J., dissenting. 

8. A denial in the answer of the allegation in the com- 
plaint that plaintiff was, at the time of exhibiting her 
complaint, an actual resident of this State, does not 
take from the court the power to make such allowance. 
Nor does evidence that, before the bringing of the 
action, plaintiff had brought another action for the 
same cause against defendant in a court of another 
State. These are issues in the cause, and the fact of 
marriage being established, the court has power to 
take from the means of the defendant to enable plain- 
tiff to establish her allegations. (The authorities upon 
the subject of temporary alimony and allowance for 
expenses, collated and discussed.) A judgment of a 
court of another State is only conclusive upon the par- 
ties when it is a definitive judgment upon the same 
cause of action upon the merits. An interlocutory 
order upon a special application pending the suit is not 
conclusive upon a similar application in an action in 
this State. Ib. 

INSURANCE. 

In an action to recover the amount of an insurance 
policy, it appeared that by the terms of the contract 
made by plaintiff with defendant's agent, in considera- 
tion of the payment of the premium upon a proposal 
for insurance upon the life of her husband, it was 
agreed that the proposal should be forwarded to 
defendant’s head office in London, and if accepted that 
a policy should be issued in accordance therewith, and 





if declined the premium should be returned. In case 
of the husband’s death before the decision was 
received the sum insured was to be paid. The pro- 
posal was forwarded, and accepted, and the policy 
returned to be executed by the agent and delivered. 
The agent executed it but refused to deliver it, upon 
the ground of an alleged unfavorable change in the 
health of the husband. The latter died soon after and 
defendant refused to recognize the policy as binding, 
claiming that the contract was optional, and the 
acceptance qualified by standing instructions to the 
agent not to deliver any policy if a change had taken 
place in the health of the assured. 

Held, that the contract and acceptance were unquali- 
fied and could not be limited or modified by the 
private instructions to the agent. That the facts being 
stated in the complaint it was immaterial whether the 
action was to be regarded as one upon the policy or for 
damages upon the contract to issue a policy; in either 
view plaintiff was entitled to recover the amount 
insured or agreed to be insured. Fried v. The Royal 
Ins. Co. Opinion by Church, Ch. J. 

PRACTICE — COSTS. 

1. A judgment should not be set aside on account of 
an improper taxation of costs, or a taxation without 
notice, a re-adjustment should be ordered, and the 
amount by which they shall be reduced, if any, be 
deducted from the judgment. Watson v. Gardner. 
Opinion by per Curiam. 

2. Where two causes of action are set forth in the 
complaint, and the defendant succeeds in his defense 
to one of them, but a judgmeat is obtained against him 
upon the other, he is not entitled to costs. Ib. 

3. Where, in a case tried by a referee, there is no 
stipulation as to referee’s fees, it is incumbent upon the 
party succeeding to show affirmatively that the referee 
was personally present, engaged in the reference for 
days enough to make, at the rate of $3°per day, the 
sum charged in the bill of costs. Ib. 

4. An allowance of $10, motion costs to abide the 
event, in an order granting a reference, is proper. Ib. 

WITNESS. 

The prohibition of the constitution of the State 
against compelling an accused person to be a witness 
against himself (Const., art. 1, § 6) may be waived by 
him, and is waived by his consenting to be a witness 
in his own behalf under the act of 1869, in relation to 
evidence in criminal prosecution (Laws of 1869, ch. 
678), and he thereby subjects himself to the same rules 
and tests applicable to other witnesses. Connors v. 
The People. Opinion by Church, Ch. J. 


——__—____—— 
UNITED STATES SUPREME COURT ABSTRACT. 
CONSTITUTIONAL LAW. 


1. The plaintiff in error recovered in 1866 a judg- 
ment in the supreme court of Georgia against Hart; 
sometime subsequently, an execution thereon was 
issued to the defendant in error, sheriff of the county, 
and he was requested by the plaintiff to levy on a tract 
of land of 272 acres, belonging to Hart. Defendant 
refused, on the ground that the land had been set off to 
Hart, under the provisions of the homestead law of 
1869. This law was in pursuance of and in the same 
terms as the constitution of 1868. It exempted realty 
to the value of $2,000, and personalty to the value of 
$1,000, which was a large increase over the exemption in 
force when the judgment was recovered. On a peti- 




















tion for a writ of mandamus, held, by the United States 
supreme court, reversing the decision of the supreme 
court of the State, that the provision of the consti- 
tution of 1868, and the act in pursuance thereof, in so 
far as they were restrospective, were in violation of the 
constitution of the United States, as they impaired 
the obligation of a contract. The legal remedies for the 
enforcement of a contract, which belong to it at the 
time and place where it is made, are a part of its obli- 
gation. A State may change them, provided the 
change involve no impairment of a substantial right. 
As the effect of the act in question was to impair, or 
under the circumstances, to anhiliate the remedy, it 
was illegal. Gunn v. Barry. Opinion by Swayne, J. 

2. A State can no more impair an existing contract 
by a constitutional provision, than by a legislative act; 
both are within the prohibition of the national consti- 
tution. Ib. 

3. The laws which exist at the time and place of the 
making of a contract, and where it is to be performed, 
enter into and form a part of it. This embraces alike 
those which effect its validity, construction, discharge 
and enforcement; therefore, held, that an act of a State 
legislature, passed in 1870, providing that the plaintiff 
in any action upon a debt or contract made before the 
1st of June, 1865, shall not recover without first prov- 
ing that all legal taxes upon the same have been duly 
paid for each year since the making of the contract, 
was unconstitutional. Any impairment of the obli- 
gation of a contract, the degree of impairment is im- 
material, is within the prohibition of the constitution. 
The States may change the remedy, provided no sub- 
stantial right secured by the contract is impaired. 
Whenever such a result is produced by the act in 
question, to that extent it is void. The States are no 
more permitted to impair the efficacy of a contract in 
this way than to attack its vitality in any other man- 
ner. Against all assaults coming from that quarter, 
whatever guise they may assume, the contract is 
shielded by the constitution. It must be left with the 
same force and effect, including the substantial means 
of enforcement, which existed when it was made. 
The guaranty of the constitution gives it protection 
to that extent. Walker v. Whitehead. Opinion by 
Swayne, J. 

4. The Northeastern Railroad Company was incorpo- 
rated by the legislature of the State of South Carolina 
in 1851 for fifty years, and was granted the usual powers 
of railroad companies. At that time, a general law of 
the State was in existence, passed in 1841, which enacted 
that the charter of every corporation subsequently 
granted, and any renewal, amendment, or modification 
thereof, should be subject to amendment, alteration, or 
repeal by legislative authority, unless the act granting 
the charter or the renewal, amendment, or modification, 
in express terms excepted it from the operation of that 
law. In 1855, the legislature passed an amendment to 
the charter of the company, providing that its stock, 
and the real estate it then owned, or might thereafter 
acquire, connected with or subservient to the works 
authorized by its charter, should be exempt from taxa- 
tion during the continuance of the charter. This act 
contained no clause excepting the amendment from the 
provisions of the general law of 1841. In 1868, the con- 
stitution of the State was adopted, which requires that 
the property of corporations then existing or thereafter 
created, shall be subject to taxation, except in certain 
cases, not affecting this'case. The subsequent legisla- 
tion of the State carried out this requirement, and pro- 
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vided for the taxation of the property of railroad com- 
panies, and under it the property of the Northeastern 
Railroad Company was taxed; held, that the taxation 
was legal and constitutional; that the power reserved 
to the State by the law of 1841 authorized any change 
in the contract created by the charter between the 
corporators and the State, as it originally existed, or 
as subsequently modified, or its entire revocation. 
Tomlinson v: Jessup. Opinion by Field, J. 

5. The object of the reservation was to prevent a 
grant of corporate rights and privileges in a form which 
would preclude legislative interference with their exer- 
cise, if the public interests should at any time require 
such interference, and to conserve to the State control 
over its contract with the corporators, which would 
otherwise be irrepealable and protected from any meas- 
ures affecting its obligation. Ib. 

6. Immunity from taxation, constituting a part of the 
contract between the government and the corporators 
or stockholders was, by the reservation of power con- 
tained in the law of 1841, subject to be revoked equally 
with any other provision of the charter whenever the 
legislature might deem it expedient for the public in- 
terests that the revocation should be made. The reser- 
vation affected the entire relation between the State 
and the corporation, and placed under legislative con- 
trol all rights, privileges, and immunities derived by its 
charter directly from the State. Ib. 


REBELLION. 


Bonds issued by authority of the convention of 
Arkansas, which attempted to carry that State out of 
the Union, for the purpose of supporting the war levied 
by the insurrectionary bodies then controlling that 
State against the federal government, do not consti- 
tute a valid consideration for a promissory note, 
although bonds of that character were used as a circu- 
lating medium in Arkansas and about Memphis in the 
common and ordinary business transactions of the 
people. Hanauer v. Woodruff. Opinion by Field, J. 


aS ea eeeeen 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF ALABAMA.* 


AGENT. 

1. One who undertakes to contract as an agent, and 
either has no authority or so contracts as to impose no 
legal obligation on his principals, is himself personally 
liable. Belisle v. Clarke. 

2. The honest belief of such a person that he has 
authority, and acts in good faith, yet if, in fact, he 
has no authority, is not thereby relieved from responsi- 
bility. Ib. 

BILL OF EXCHANGE. 

1. A bill of exchange drawn in this State, and pay- 
able at New Orleans, in the State of Louisiana, is a 
foreign bill of exchange, and it should be protested for 
non-payment, as required by the laws of Louisiana. 
Todd v. Ward. 

2. Under the general commercial law, the demand of 
payment on a foreign bill of exchange must be made 
by the notary himself. A certificate is insufficient 
which shows that such demand was made by the deputy 
of the notary, without proof of some local law allow- 
ing the deputy to act in lieu of the notary. Kyd on 


Bills, pp. 136 and 187; Bozeman et al. v. Ivey et al. 





* January term, 1878. From the judges. 
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JUDGE. 


On a trial for burglary, for breaking and entering a 
storehouse with intent to steal, it is no objection to the 
competency of the presiding judge that he is related 
to the prosecutor, the owner of the building charged to 
have been broken and entered. Newman v. State. 


LANDLORD AND TENANT. 


When a landlord, before the end of the term, informs 
the tenant holding a lease for a year that he will de- 
mand a certain named sum for the next year, if the 
tenant is silent, and says nothing, and after the end of 
the term, continues in the use and occupation of the 
premises for the year, the law will imply a promise on 
his part to pay the rent named. If, however, the ten- 
ant, at the time, says he will not give that rent, will not 
take the premises at that price, then no such implica- 
tion can be made. In such case, the tenant will be 
liable to pay a reasonable rent during the period of his 
occupation and nothing more. Meaher v. Pomeroy. 

PRINCIPAL AND AGENT. 

An agent, who receives the funds of his principal 
to purchase lands for him, cannot repudiate his trust 
and purchase the land for himself with his own and his 
principal’s funds, and then set up tae statute of frauds 
in his defense because his agency did not rest upon 
written authority. Firestone v. Firestone. 

PROMISSORY NOTE. 


1. Inan action against a surety on a promissory note, 
instituted by the payee, no recovery can be had on 
such note if it has been altered by the maker, who is 
the principal and the payee, after its execution by the 
surety, without his consent or knowledge, to the preju- 
dice of the surety. Glover v. Robbins. 

2. The addition to such promissory note of the words 
“with interest at four per cent”’ is such an alteration 
as avoids the note as against the surety. 32 Ala. 480; 
6 Wall. 80. Ib. 

3. After such alteration no recovery can be had on 
such note upon a count describing without the altera- 
tions. 19 Johns. 391; 32 Ala. 432; 1 Greenl. Ev. 5, 565. 
Ib. 

4. In an action un a promissory note for the payment 
of money, it cannot be shown, by parol evidence, that 
it was agreed by the defendant and the payees, before 
the note was given, that it might be discharged in some 
other way. Clarke v. Hart. 

RAILROAD. 


In an action against a railroad company for injuries 
to the person, it is competent to prove that .about 
two weeks before the accident complained of, the cars 
had run off the track twice during one trip. Mobile & 
Montgomery Railroad v. Ashcroft. 

REBELLION. 

The acts of the courts of the insurgent government 
in this State in 1861-5 are not void; and their records 
having passed into the keeping of corresponding officers 
of the present legal courts are provable in the same 
mauner as the records of the present courts. Hooper 
v. Scarborough. 


, STAMPS. 

1. Where there is no charge of a fraudulent purpose 
to evade the revenue law of the United States, a failure 
to affix the proper stamp to an instrument, at the time 
it is signed and issued, does not render the instrument 
void; but it cannot be used as evidence in any court, 


THE ALBANY LAW JOURNAL. 
es SS SEAS 
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tax shall have been affixed thereto, as prescribed by 
law. 14 U. 8. Stat. at Large, p. 98 and §§ 158, 163; also 
pamphlet acts of congress 1871-72, p. 245, No. 205, § 36. 
W. Miller, Jr. v. Underwood. 

2. This deficiency to stamp the instrument at the 
time of signing and issuing it can only be supplied 
afterward by the party interested, appearing before 
the collector of the revenue of the proper district, and 
getting such collector, after observing the required 
preliminaries, to affix the necessary stamp or stamps 
that should have been affixed in the first instance, and 
canceling and noting the same as required by law. 
U. 8. Stat. at Large, supra, §§ 158 to 163. Ib. 

8. An instrument so stamped, after its signature 
and issuance, by the assistant assessor of the proper 
district, instead of the collector, is not sufficient. 
Affirmed. Ib. 


SUPREME COURT OF INDIANA.* 
CONSTITUTIONAL LAW. 

Marriage between whites and blacks: fourteenth amend- 
ment: civil rights bill.—Neither the fourteenth amend- 
ment to the constitution of the United States nor the 
civil rights bill passed by congress has impaired or 
abrogated the laws of this State on the subject of the 
marriage of whites and negroes. Such a union between 
members of the different races is a criminal offense by 
the statutes of this State. The State v. Gibson. 


INCORPORATED COMPANY. 


Directors as contractors.—When a complaint was filed 
to enjoin the directors of a gravel road company from 
paying any money on a contract for the construction 
of the road, and the county treasurer from collecting 
the taxes, alleging fraud, irregularity, and unfairness, 
and that the contracts were given to two persons, one 
of whom was a director of the company, and that the 
other had an illegal and corrupt understanding with 
the directors that he was to share the profits with 
them. 

Held, that a director of an incorporated company 
cannot become a contractor with the company, nor 
can he have any personal or pecuniary interest in a 
contract between a company of which he is a director 
and a third person. Port v. Russell. 


PROMISSORY NOTE. 


Alteration: burden of proof.— In an action on a note 
negotiable by the law merchant, where the defendant 
alleges an alteration of the note after he had signed it, 
if there be no indication of such alteration appearing 
on the face of the note, the burden of this issue is upon 
the defendant. Meikel v. The State Savings Institution 
of Chicago. 

RAILWAY. 

Fencing road: liability.—A railroad company is 
not required by the statute to fence its road, where 
such fencing would result in cutting itself off from the 
use of its own land, or leased property, or buildings, or 
wood sheds, although the buildings or sheds may not 
be in present use; and if cattle are killed at such a 
point by the cars of the company, it is not liable, unless 
there is proof cf negligence or want of care or skill on 
the part of the persons operating the train. The Jeffer- 
sonville, Madison & Indianapolis R. R. Co. v. Beatty. 


* From Hon. J. B. official reporter, and i 
96 Ind Ren Black, porter, to appear in 
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RESULTING TRUST. 


Mortgage: merger.— Where a third party pays the 
purchase-money to the grantor for the grantee of 
lands at the time of the conveyance, upon a parol agree- 
ment, without fraudulent intent, with the grantee, 
that the grantee shall hold the land in trust, as security 
for the repayment of such money to such third party, 
a resulting trust arises in favor of such third party and 
against the assignee of a prior judgment who is the 
purchaser of said land at sheriff’s sale on execution 
issued upon said judgment rendered prior to the said 
conveyance and payment of money, who has full 
knowledge of the said agreement and payment of 
money. But if, after said payment by said third party 
and the agreement between him and the grantee, said 
third party receives the note of the grantee, and a 
mortgage on said land, as security for the purchase- 
money so paid by said third party, he thereby converts 
the equitable estate he held in the land, not into an 
express trust, but into a mere debt secured by mort- 
gage, and subject to the lien of the prior judgment. 
Milliken v. Ham. 


STREET IMPROVEMENTS. 


1. Authority to make: « q ges. — The 
authorities of towns and cities have ample power to 
lay out, open, grade, regrade, level and pave or gravel 
streets and alleys, and to establish drains and sewers, 
culverts and embankments, whenever they are neces- 
sary for the improvement of such streets and alleys, 
and where the work is done with proper care and 
skill, and without malice, the town or city will not be 
liable for any consequential damages that may result 
therefrom. The City of Delphi v. Evans. 

2. Removal of earth from streets: liability of city for 
damages. — A being the owner of lots bounded by two 
streets, in a city organized under the general law for 
the incorporation of cities, the common council con- 
tracted with B to make a fill of earth upon another 
street in said city, not contiguous to said lots, and 
ordered and permitted the contractor to remove earth 
from a part of one of the streets along the line of said 
lots, to make such fill, such earth not being required or 
used for the improvement of the streets along which 
the lots were located, and the removal thereof greatly 
injuring said streets and damaging said lots. No 
order had been made or ordinance adopted by the 
common council for the improvement of the street to 
which the earth was taken, prior to the contract or 
the removal of the earth. 

Held, that the owner of the lots could maintain an 
action against the city for the injury resulting to the 
lots from the removal of said earth. Ib. 

3. Improvement of more than one street. Where the 
common council have taken the proper steps for the 
improvement of a particular street they have no power 
to order the cutting down of another street, where no 
improvement is authorized, for the purpose of obtain- 
ing gravel or dirt to make the improvement contem- 
plated. But where the council has established the 
grades of different streets, and has ordered their 
improvement in conformity to the grades established, 
the earth, gravel and stone excavated on one street so 
ordered to be improved may be used in filling up a 
low place in another street, where such improvement 
is authorized. In such case the excavation in the one 
street and the fill in the other are each for the improve- 
ment of the respective streets. Ib. 
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WILL. 


Unsound mind. — Where a will was contested on the 
ground that the testator was of unsound mind, and 
the answer was the general denial. 

Held, that every man is presumed to be sane or of 
sound mind, untilthe contrary is made to appear by 
evidence. 

Held, also, that when it is shown by evidence that a 
man has been at one time insane or of unsound mind, 
the law presumes that he remains so, until it is shown 
by evidence that he has been either wholly or tempor- 
arily restored to sanity or soundness of mind. Rush 


v. Megee. 
—_—_—__—_ 


GENERAL TERM DECISIONS. 


The general term of the supreme court, fourth de- 
partment, adjourned on the 24th ult., after handing 
down the following 

DECISIONS. 

Post, respt., v. Post, impleaded, etc., applt. — Order 
of special term reversed, without cost to either party. 
Opinion by Mullin, P. J. —— Palmer v. Lawrence— 
motion for re-argument granted. —— Soverhill, respt., 
v. Suydam, applt.— Order of special term affirmed, 
with $10 costs, to be paid by Savage, respt’s attorney. 
Opinion by Mullin, P. J. ——The Excelsior Insurance 
Co. et al. v. The Royal Insurance Co. of Liverpool — 
Motion to amend order of last term so as to require 
plaintiff ’s counsel to stipulate to reduce the judgment 
$500 and interest, instead of the amount in said order 
mentioned, granted. —— Tiffany v. Farr — Re-argu- 
ment ordered. —— Leonard v. Garrison — Re-argument 
ordered. — Opinion by Mullin, P. J. —— Rosevelt, ex., 
applt. v. Badger, res. — Order affirmed, with $10 costs. 
Van Ripon, applt., v. The Lorillard Fire Insurance 
Co., respt. —Order of special term affirmed, with $10 
costs. —— Walker, applt., v. Rudd, respt.— Order of 
county court affirmed, with $10 costs. —— Stiles, respt., 
v. Stiles, applt. — Order of special term reversed. The 
exception to disallowance for permanent improve- 
ments and repairs allowed and a new reference to be 
appointed. The evidence taken by the referee, who 
stated the account to be used on the next hearing, with 
such other evidence as the parties may produce, with 
$10 costs of the accounting heretofore had to abide 
event. —— Bowen, respt., v. Tracey, applt. — Order of 
special term affirmed, with $10 costs. ——- The Buffalo, 
New York & Pennsylvania Railway Company, respts., 
v. Dubois, applt. — Report of commissioners affirmed, 
Talcott, J., dissenting. ——~Same v. Same — Order of 
special term denying new motion for rehearing affirmed, 
with $10 costs. Talcott, J., dissenting. —— Steele et 
al., applts., v. Corrie, respt. —Order of special term 
affirmed, with $10 costs. —— Blackmore, applt., v. 
Knight, respt. — Order of special term reversed, with 
$10 costs. —— The People ex rel. Macomber, respts., v. 
Gibson, applt. — Order of special term affirmed, with- 
out costs. —— Katie Bright, by her guardian, respt., v. 
Barber, applt. — Order of special term affirmed, with 
$10 costs. —— Baker, respt., v. New Jersey Mutual 
Life Insurance Company, applt. — Order reversed and 
cause ordered to be removed into the circuit court of 
the United States, with $10 costs. —— Cooley, applt., 
v. Clark, respt. — Order of county court affirmed, with 
$10 costs. —— Quinn, respt., v. Erickson, applt.— 
Order of special county judge reversed, with $10 costs. 
— Ritt et al., applts., v. Jordan et al., respts. — 
Order of county judge affirmed, with $10 costs. —— 
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Phillips, respt., v. McCombs, applt. — Order of special 
term affirmed, with $10 costs. —— Warring, applt., v. 
Loder, respt. — Order of special term affirmed, with $10 
costs. —— The Merchants’ Bank, resp., v. Thompson et 
al., applts. — Order of special term reversed, unless the 
plaintiff shall within thirty days deliver to the pur- 
chaser at the foreclosure sale a valid release of the 
dower of the mortgagor’s wife together with the 
sheriff’s deed. If release and deed are delivered, the 
order is affirmed without cost to either party. —— 
Rochester and State Line Railway Company, respts. v. 
Medberry, applt.— Order of special term affirmed 
without costs. ——The German Bank, respt., v. Ed- 
wards, applt. — Order of special term affirmed, with $10 
costs. —— Clark, respt. v. Weeks et al., applts. —1 
Order of special term affirmed, with $10 costs.—— Chit- 
tenden, applt., v. King, respt.— Order of county 
court affirmed, with $10 costs. —— Dawley v. Brown; 
Same v. Fox—Motions for re-argument denied. 
— Dawley v. Brown; Same v. Fox. — Motions 
to amend judgment by inserting order for restitution 
denied. —— Rice, respt., v. Ehle et al., applts. — Order 
affirmed, with $10 costs. Opinion by Mullin, P. J. —— 
Briggs et al., respts., v. Boyd, applt. — Judgment re- 
versed and new trial ordered before another referee. 
Costs to abide event. Opinion by Mullin, P. J. —— 
Illick, applt., v. Ruger, exr. and respt.— Order of sur- 
rogate reversed and the issues as to the sanity of tes- 
tatrix, and whether the will was procured to be exe- 
cuted through undue influence, ordered to be tried 
at the next circuit, to be held in the county of Seneca. 
Costs of appeal to abide the event. —— Downs et al., 
respts., v. Jollowack, applt. —— Judgment reversed. 
New trial ordered. Costs to abide event. Opinion by 
Mullin, P. J. — Costello, adm., v. Syracuse and Bing- 
hamton R. R. Co., respt.— Judgment and order re- 
versed and new trial ordered. Costs to abide event. 
Opinion by Mullin, P. J. —— Bissel v. Taney et al. — 
New trial denied and judgment of nonsuit ordered. 
Opinion by Mullin, P. J. —— The People ex rel. John- 
son, trustee, etc., v. Lord.— Proceedings and judgment 
of justice reversed. Opinion by Mullin, P. J. —— 
Barnes, resp., v. Holloway et al., applts.— Judgment 
reversed and new trial ordered before another referee. 
Costs to abide event. Opinion by Mullin, P. J.— 
Seizer v. Daniels. — Judgment reversed and new trial 
ordered. Costs toabideevent. Opinion by Mullin, P. 
J. —— Nelson et al., respts., v. The Plympton Fire Proof 
Elevating Co., applt.— Judgment affirmed. Opinion 
by Mullin, P. J. —— Alburner, applt., v. Woohn, respt. 
— Judgment of county court reversed and that of jus- 
tice affirmed. Opinion by Mullin, P. J.—— Hayes et 
al., respts., v. Baxter et al., applts.—Judgment reversed 
and new trial ordered before another referee. Costs to 
abide the event. Opinion by Mullin, P. J. —— Morse, 
by his committee v. The Erie Railway Company. New 
trial denied, and judgment ordered for defendant. 
Opinion by Mullin, P. J.——Thornton, respt., v. 
Granger, admr., etc., applt. — Judgment affirmed. 
Opinion by Mullin, P. J.—— Shroder, respt., v. Banker, 
applt. —Judgment and order affirmed. Opiniop by 
Mullin, P. J. —— Knox, applt., v. Dake, respt. — Judg- 
ment affirmed. —— Woodcock, applt., v. Roberts, respt. 
— Judgment ordered for the defendant on the verdict. 
Opinion by Mullin, P, J. —~ Parker, applt., v. Parker 
et al., respts.— Judgment modified in conformity to 
the opinion of Mullin, P. J., with costs to the applt. —— 
Crouch, app’lt, v. Garlock, resp’t.—Judgment of 
county court reversed and that of the justice affirmed. 





Opinion by Mullin, P. J.— Gilbert et al., resp’ts, v. 
Priest et al., app’lts.— Judgment reversed and judg- 
ment ordered dismissing complaint with costs on the 
ground that the State courts have not jurisdiction. 
Opinion by Mullin, P. J.—— McGrath et al. v. Brown. 
— Motion for new trial denied and judgment of non- 
suit ordered by defendant. Opinion by Mullin, P. J. 
— Hetzel v. Easterly.— Judgment ordered in con- 
formity to opinion of Mullin, P. J., without cests to 
either party. Opinion by Mullin, P. J.—The Peo- 
ple ex rel. More v. Wood.— Proceedings before county 
judge affirmed and writ quashed with costs to be paid 
by the relator. Opinion by Mullin, P. J.— Marcellus, 
resp’t, v. Countryman, app’lt.— Judgment affirmed. 
Opinion by Mullin, P. J.—— Mc Arthur, app’it, v. 
Soule, resp’t.— Judgment reversed and new trial 
ordered, costs toabide event. Opinion by Mullin, P. 
J.—— Yates et al., resp’ts, v. Olmstead, app’It.— Judg- 
ment reversed and new trial ordered, costs to abide 
event and new referee to be appointed. Opinion by 
Mullin, P. J. —— Ellis, resp’t, v. Village of Lowville. 
—Order affirmed.—— Bardwell, app’lt, v. Roberts, 
resp’t.— Judgment reversed and new trial ordered, 
costs to abide event. Opinion by Mullin, P. J.—— 
Guletress, resp’t, v. Guletress, app’lt. —Judgment 
reversed and new trial ordered before another referee, 
costs to abide event. Opinion by MuHin, P. J. — 
Coulter, resp’t, v. The American Merchants’ Union 
Express Co., app’lts.— Judgment affirmed.—— Carrier, 
resp’t, v. Hamilton et al., app’lts.— Judgment reversed 
and new trial ordered, costs to abide event, before a 
new referee.——Culhane, resp’t, v. The New York 
and Hudson River Railroad Company, app’lt.— Order 
of special term affirmed.—— Brown, app’It, v. Eastman 
et al., resp’ts. — Order denying new trial affirmed. —— 
Warner, ex’r, etc., app’lt, v. Gosline et al., resp’ts. — 
Judgment affirmed with costs.—— Redfield, resp’t, v. 
The Holland Purchase Insurance Company, app'lt. 
— Judgment affirmed.—— The People ex rel. Rogers 
v. Spencer, county judge.— Determination of county 
judge affirmed with costs, and certiorari quashed. —— 
Brown, resp’t, v. Selkendie, app’1t.— Order of county 
court affi’d.—— Huff, app’lt, v. French, resp’t.—Order 
of special term affirmed.—— Chamberlain et al., app’Its, 
v. Chamberlain et al., resp’ts. — That part of the decree 
of surrogate appealed from affirmed, with costs of appeal. 
—Trull, resp’t, v. Williams, app’lt.--New trial granted, 
costs to abide the event.—— Hall, app’lt, v. Hebbard, 
impl’d, resp’t.— Judgment affirmed with costs. ——~ 
Rinn, resp’t, v. The Acton Fire Insurance Company, 
app'lt. — Judgment affirmed .—— Gibbs, resp’t, v. Car- 
penter, app’lt.—Judgment affirmed. —— McKechnie, 
resp’t, v. Wood et al., app’lt.— Judgment affirmed, 
—— Barnes v. Ryan. — New trial denied. —— The Trus- 
tees of Skaneateles, app’lt, v. Marvin, resp’t. — Judg- 
ment affirmed.—— Marvin, resp’t, v. Pardee, app’lt.— 
Judgment affirmed. —— Newland v. Hovey,— New 
trial denied. —— French, jr., resp't, v. Craig, rec., 
app’lt.—— Craig, rec., app’lt, v. French, resp’t.— Judg- 
ments affirmed, with costs. —~ Swain, resp’t, v. Sleep- 
son, app’lt. — New trial granted on payment of costs 
of the trial and subsequent proceedings. —— Record, 
resp’t, v. Eddy, app’lt.—Judgment of county court 
affirmed. —- Woodruff, app’lt, v. Janes, resp’t.— 
Judgment aflfirmed.-—-Halpin, app’lt, v. McKay, 
resp’t. — Judgment affirmed.— Lee, resp’t, v. New 
York Central & Hudson River Railroad Company, 
app’lt.— Order affirmed. —— Cone, resp’t, v. Purcell, 
app’lt. —Judgment affirmed.—— Paine, resp’t, v. The 
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Agricultural Insurance Company, app’lt. — Judgment 
reversed and new trial ordered, costs to abide the 
event before a new referee.—— Hern v. The City of 
Syracuse. — New trial denied, and judgment ordered 
for plaintiff on the verdict. —— MolIntyre vy. St. Pat- 
rick’s Church Society.— Judgment affirmed .— Dodge 
et al. v. Graves et al. — Judgment affirmed.—— Nel- 
son et al. v. Walwrath.— Judgment of county court 
affirmed. —— McKinley v. Tucker, sh’ff, etce.— Judg- 
ment affirmed. —— Pollit v. Long.— Order of special 
term reversed. Opinion by Mullin, P. J.——Toll, 
late sheriff, etc., v. Alvord.—Judgment affirmed. 
Opinion by Talcott, J.—— Salt Springs National Bank 
of Syracuse v. Burton impld., ete. — Judgment affi’d. 
Opinion by 'lalcott, J. —— Franz v. Ireland. — Motion 
for new trial denied, and judgment ordered for the 
plaintiff on the verdict. Opinion by Talcott, J.—— 
Fellows et al. v. Barton.— Judgment reversed and 
new trial ordered, custs to abide the event. Opinion 
by Talcott, J.——The Morris Run Coal Company v. 
The Salt Company of Onondaga.— The fifth conclu- 
sion of the law of the referee reversed, and judgment 
ordered for defendant. Dismissing the complaint 
with costs of the action and appeal. Opinion by Tal- 
cott, J.——Thompson et al. v. Dickhout, jr. — Judg- 
ment reversed, new trial ordered, costs to abide 
the event. New referee to be appointed. Opinion by 
Talcott, J.— Huffstater v. Hayes.—Judgment re- 
versed, new trial ordered, costs to abide the event. 

New referee to be appointed. Opinion by Talcott, J. 

— Allgoever v. Edmunds.—Judgment and order 
appealed from affirmed. Opinion by Talcott, J. —— 
Lord v. Wilkinson et al. — Court declines to hear for 
want of jurisdiction. Opinion by Talcott, J.— 

Blodgett v. The Utica and Black River Railroad Co.— 
New trial ordered, costs to abide the event. Opin- 
ion by Talcott, J.—— Major v. Spies. — Judgment af- 

firmed. Opinion by Talcott, J.——Sayles v. Olm- 

stead. Judgment of the county court and of 

the justice reversed. Opinion by Talcott, J. 

Annis v. Upton — Judgment reversed, new trial 
ordered, cost to abide the event. New referee to be 

appointed. Opinion by Talcott, J.—— Patterson v. 

Gillies, sheriff, ete. New trial ordered, costs to abide 

the event. Opinion by Talcott, J.—— Raymond v. 

Baker et al.— Judgment affirmed. Opinion by Tal- 
cott, J.— Lynch v. The Onondaga Salt Company — 
Judgment affirmed. Opinion by Talcott, J. — Snook 

y. Lord — Judgment affirmed. Opinion by Talcott, J. 

— Durston v. Butterfield — Judgment of county 
court and of justice reversed. Opinion by Talcott, J. 

— Curtis v. Perkins — Judgment affirmed. Opinion 
by Talcott, J.— Kirkwood vy. Griffin—So much of 
the order appealed from as orders that the respondent 
have leave to enter and perfect a judgment against the 
defendant for the amount of the verdict with interest, 
and his costs and disbursements in the action is re- 
versed, and it is ordered that the defendant is entitled 
to recover his costs of the appeal in the county court. 

Opinion by Talcott, J.— Howe v. The Rochester 
Iron Manufacturing Company —-Order affirmed, with 
$10 costs. Opinion by Talcott, J,—— Martin v. Porter 
— Order affirmed, with $10 costs.—— The People ex rel. 
DeLorn v. Whitney, county judge of Oswego county 
— Writ of certiorari quashed, with costs to be paid 
by the relator. Opinion by Smith, J,—— Harter v. 
Blanchard — Judgment affirmed. Opinion by Smith J. 
— Perkins v. Hill — Judgment affirmed. Opinion by 
Smith, J,— Green v. Edick — On plaintiff’s attorney 


.to respondents, to be paid by the relator. 
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stipulating, within twenty days after service of a copy 
of this order, to deduct $214.46 from the judgment, 
the same is then affirmed for the balance; otherwise 
the same is reversed, and a new trial granted before a 
new referee, with costs to abide the event. Opinion 
by Smith, J.—— Carroll v. The Staten Island Railroad 
Co.—Judgment and order affirmed. Opinion by 
Smith, J.—Lumbard v. The Syracuse, Binghamton 
& New York Railroad Co. — Judgment affirmed. 
Opinion by Smith, J.— Harrison and ano. v. Bockee, 
Jr.— Judgment reversed. New trial granted before 
new referee, costs to abide event. Opinion by Smith, 
J.—— Gerwig, Jr., v. Shetterly. —— Shetterly v. Ger- 
wig, Jr.— Judgments reversed in both cases and new 
trials granted before new referee, with costs to abide 
event. Opinion by Smith, J.— Dorris, receiver, etc., 
v. Sweeney — Judgment affirmed. Opinion by Smith, 
J.— Frink v. Frink — Judgment affirmed. Opinion 
by Smith, J.—— Hacker v. Ferrill— Appeal dismissed 
with costs of appeal. Opinion by Smith, J. —— Joslin 
v. Capron — Judgment reversed and new trial granted 
before new referee, with costs to abide event. Opinion 
by Smith, J.——Selover v. Dresser—Judgment affirmed 
with costs of appeal to respondent. Opinion by Smith, J. 
—— Hall v. Olney—Judgment of county court affirmed. 
Opinion by Smith, J. ——Casler v. Young — Judg- 
ment of county court reversed and that of justice 
affirmed. Opinion by Smith, J.——The Anchor Life 
Insurance Company v. Fish and others. — Order of 
special term affirmed. Opinion by Smith, J.— 
Lewis and others v. Berry. — Judgment reversed and 
new trial granted, with costs to abide event. Opinion 
by Smith, J.——Simmons vy. Lee. — Judgment 
affirmed. Opinion by Smith, J. —— Houghton v. 
Wallace and ano. — Judgment reversed and a new trial 
granted, with costs to abide event. Opinion by Smith, 
J. ——Morey v. Webb and others — Judgment affirm- 
ed. Opinion by Smith, J.— Pratt v. The New York 
Central Insurance Company ——Judgment affirmed. 
Opinion by Smith, J.— Walch v. Cook — Judgment 
reversed, with costs to abide event. Opinion by 
Smith, J. —— Palmer and others v. Bagg — Judgment 
reversed and new trial granted, with costs to abide 
event, before a new referee. Opinion by Smith, J. —— 
Kinne v. Kinne— Judgment affirmed. Opinion by 
Smith, J. —— Saunders v. Gillespie — Judgment 
affirmed. Opinion by Smith, J.— Taggart v. Hurl- 
burt — Order of special term affirmed, with $10 costs. 
Opinion by Smith, J.—Smith v. The Glens Falls 
Insurance Company — New trial granted, with costs to 
abide event. Opinion by Smith, J. —— The People ex. 
rel. Curtis v. The City of Utica and the Common Coun- 
cil of the City of Utica. Certiorari quashed with costs 
Opinion by 
Smith, J.—The Western Loan Co. v. Conroy — 
Judgment affirmed. Opinion by Smith. J. 


—$ $$ 


COURT OF APPEALS. 
The court of appeals will hold its next session at the 
capitol in Albany, commencing Tuesday next, May 6. 
: + —_——— 


GENERAL TERMS FOR MAY. 

The general terms of the supreme court for May will 
be held as follows: First department, first Monday, 
New York city. Second department, second Monday, 
Poughkeepsie, Third department, first Tuesday, 
Elmira, 
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BOOK NOTICE. 
Abbott's New York Digest, new edition, vol. II. New 
York, Baker, Voorhis & Co. 

The superiority of its new edition of Abbott's 
Digest over the first edition and its supplements is 
most decided. That it relieves one of the necessity of 
looking through four alphabets to find the decisions 
upon a subject is, of itself, no doubt, a great advantage, 
but the chief advantage of the work is, that the law 
has been redigested to conform to the latest develop- 
ments, the reversed and overruled cases being omitted, 
and the law of the affirmed cases being based on the 
decision of the appellate court. Between three and 
four hundred reported cases, we are informed, have 
been reversed since the date of the original work. 
Abstracts of these were, of course, contained in that 
work, and were very likely to mislead, without a care- 
ful and often laborious searching through the supple- 
mental volumes. In the hurry of the moment, this 
could not always be done, and the practitioner was 
therefore in constant danger of being led into error. 
Of all things accuracy and convenience are most to 
be desired in a digest, and to insure these has been the 
object and will be the result of this edition. This vol- 
ume embraces the titles between ‘“‘ Cemeteries’’ and 


“ Eviction.” 
—_—__g———___——. 


THE STATUTES REVISION. 

Messrs. Throop, Stebbins and Werner, the commis- 
sioners to revise the statute law of this State, have ré- 
cently issued for examination another installment of 
their work, covering chapters eleven to fourteen, both 


inclusive, of part third. They have thus far sent out 

six hundred and ninety-seven pages, including one 

thousand four hundred and sixty-seven sections. 
Chapter eleven treats of ‘‘ Judgments,”’ and is di- 


vided into three titles, to wit: ‘‘ Judgments in civil 
actions;” *“‘ Judgments taken without process ;” ‘“‘ Va- 
cating and setting aside judgments for irregularity or 
error in fact.”” Chapter twelve is on ‘“ Executions,” 
and is subdivided into the following titles: ‘‘ Form of 
execution; time and manner of issuing them ; general 
duties and liabilities of officers; ”’ ‘‘ Executions against 
property ; *’ “‘ Executions against the person.’’ Chapter 
thirteen treats of ‘‘Remedies supplementary to an 
Execution against Property,” and is divided into “ Ac- 
tion to discover and reach the debtor’s property,” 
“* Special proceedings to discover and reach the debtor's 
property,”’ and “‘ General provisions.’’ Chapter four- 
teen is on ‘‘ Appeals,”’ and has five titles, as follows: 
“General provisions relating to the appeals provided 
for in this chapter;’’ ‘‘ Appeals to the court of ap- 
peals;’’ ‘“‘ Appeals to the supreme court from an in- 
ferior court;’’ ‘“‘ Appeals to a general term of the 
supreme court or of a superior court; ’’ ‘Appeals from 
final determination in special proceedings."’ Appeals 
from inferior city courts, from surrogates’ courts and 
from courts of justices of the peace are considered in 
connection with the practice of each of said courts. 

The provisions of the Code, and of other existing 
statutes relating to the subjects, have been followed 
with but few exceptions. A few new provisions have 
been drafted by the commissioners for the purpose of 
covering existing defects and settling doubtful 
questions. 

The work of the commission is being done with great 
care and thoroughness, and the Revision, when com- 
pleted, will form a code of laws, alike creditable to the 
State and to the gentlemen who have accomplished it. 





FOREIGN NOTES. 

The trial of the Tichborne claimant, for perjury, 
commenced in London on the 23d ult. —~— Alex. Chaf- 
ers, the London barrister, whose trial a few months 
ago for libelling Lady Travers Twiss had so strange a 
termination, has begun a suit for perjury against Lady 
Twiss’ waiting maid. ——A parliamentary return 
shows that the number of persons sentenced to death 
for murder in England and Wales, during the year 
1872, was thirty, seven of whom were women. The 
number executed was fourteen, all of them men. —— 
It is reported that Mr. Chief Justice Cockburn, in his 
proposed work on the Junius controversy, will not 
favor the claim of Sir Philip Francis, but will aim at 
producing a summing up of the evidence on both sides 
of the question. —— His Excellency Don Senor Arturo 
de Marcoartu, ex-deputy of the Cortes, Spain, has 
offered, through the British Social Science Association, 
a prize of £300 for the best essay on international law, 
written in English, German, French, Spanish or Italian. 
—— The Nova Scotia House of Assembly has passed a 
resolution, as to the expediency of abolishing the 
equity court, and a commission has been appointed to 
prepare an enactment relating to the subject, to be 
presented at the next session. —— Among the numer- 
ous candidates for the office of chief justice of the 
supreme court of Mexico, the prospects of Senor 
Iglesea are said to be the best. 


————_—__——. 


LEGAL NEWS. 
Georgia has repealed all her laws relating to usury. 
. The governor of Michigan has signed the bill estab- 
lishing the supreme court of that State permanently 
at Lansing. 
The legislature of Michigan has passed a bill provid- 
ing for the appointment of a commission to prepare a 
Code of Procedure. 


The governor of Maine has appointed Hon. John D. 
Peters, ex-member of congress from the fourth district, 
judge of the supreme court of that State, to fill the 
vacancy made by the expiration of Judge Kent’s term. 


The decisions delivered by Chief Justice Chase, in 
the United States circuit court, for Virginia, during 
the past four years, will shortly be published in one 
volume. 


Hon. Nathaniel Shipman, the newly appointed judge 
of the United States district court, for Connecticut, is 
forty-four years of age, and stands foremost among 
the lawyers of Hartford bar, where he has practiced 
with great success for twenty-three years. 


The Internal Revenue office has issued a new series 
of rules and regulations concerning the duties of col- 
lectors and deputy-collectors under the act of Decem- 
ber 24, 1872, They provide for the retirement of asses- 
sors and assist s under the act. The regu- 
lations are exceedingly voluminous, making a pamphlet 
of thirty-one pages, and contain full instructions for 
the guidance of collectors and their deputies. It is the 
intention of the department to require collectors to re- 
main at their office from 9 A. M. to3 P. M.; and when 
it is ascertained that they attend to other business than 
that pertaining to their government position, the de- 
partment will conclude that their office force is too 
large, and will order a reduction until the collector is 
compelled to give his office duties his personal attention. 
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THE SLAUGHTER-HOUSE CASES. 


The decision in these cases, although by a divided 
court, may be fairly ranked among the most import- 
ant decisions ever rendered by the Supreme Court. 
Said Mr. Justice Miller, in his opinion: “No ques- 
tions so far-reaching and pervading in their conse- 
quences, so profoundly interesting to the people of 
this country, and so important in their bearing upon 
the relations of the United States and of the several 
States to each other, and to the citizens of the States. 
and of the United States, have been before this court 
during the official life of any of its preser.t members.” 

These cases, it will be remembered, grew out of an 
act of the legislature of Louisiana, entitled “An act to 
protect the health of the city of New Orleans, to 
locate the stock landings and slaughter-houses, and 
to incorporate ‘The Crescent City Live Stock Land- 
ing and Slaughter-house Company,’ ” passed in 1869. 
The act created the corporation named in its title, 
which was composed of seventeen persons, and con- 
ferred upon it the sole and exclusive privilege of 
conducting and carrying on the live-stock landing 
and slaughter-house business in the city of New 
Orleans and the adjoining parishes, embracing a 
country of over one thousand square miles; it also 
required all live stock to be landed at the stock land- 
ings and slaughtered at the slaughter-houses of the 
company and nowhere else. The company was 
required to erect and maintain landings and slaughter- 
houses at designated places, and to permit any person 
to land live-stock thereat, or to slaughter animals 
therein on receipt of a stipulated fee. 

The butchers of New Orleans organized themselves 
into an association for the purpose of contesting the 
validity of the act, and, after being beaten in the 
State courts, brought the case to the Supreme Court 
of the United States, where it has been three times 
argued. It was contended, in the first place, that the 
act was invalid, because it created a monopoly and 
conferred odious and exclusive privileges upon a small 
number of persons at the expense of the community, 
and deprived a large class of citizens of the right to 
exercise their trade. The majority of the Supreme 
Court held, on this point, that the act was within the 
police power of the legislature —a power which the 
court admits is “incapable of any very exact defini- 
tion or limitation.” The dissentients — Chief Justice 
Chase, and Justices Field, Bradley and Swayne — 
were, however, of the opinion that there were only 
two provisions of the act which could properly be 
called police regulations, or which came within the 
police powers of the legislature, viz.: the one which 
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required the landing and slaughtering of animals be- 
low the city of New Orleans, and the one which 
required the inspection of the animals before they 
were slaughtered. Mr. Justice Field insisted, that, 
if the exclusive privileges conferred upon this cor- 
poration were sustained, there would be no reasous 
why “exclusive privileges for the construction and 
keeping of ovens, machines, grind-stones, wine 
presses, and for all the numerous trades and pursuits, 
for the prosecution of which buildings are required, 
may not be equally bestowed upon other corporations 
or private individuals, and for periods of indefinite 
duration.” 

But the most important objection urged by the 
Butchers’ Association was, that the act was in viola- 
tion of the constitution of the United States in these 
several particulars: that it created an involuntary 
servitude forbidden by the thirteenth amendment; 
that it abridged the privileges and immunities of 
citizens of the United States; that it denied to the 
plaintifts the equal protection of the laws; and that 
it deprives them of their property without due pro- 
cess of law, contrary to the provisions of the first 
section of the fourteenth amendment. The court 
was therefore called upon to give construction te 
these amendments to the Constitution. Mr. Justice 
Miller, who delivered the opinion of the court, after 
a succinct history of the events which led to the 
adoption of the thirteenth and fourteenth amend- 
ments, and an exhaustive examination of the prin- 
ciples involved, reached conclusions which may be 
summarized as follows: that the term “servitude,” 
in the thirteenth amendment, means a personal servi- 
tude. On this point Judge Miller says: “ The word 
‘servitude’ is of larger meaning than slavery, as the 
latter is popularly understood in this country, and the 
obvious purpose was to forbid all shades and condi- 
tions of African slavery. It was very well under- 
stood that in the form of apprenticeship for long 
terms, as it Lad been practiced in the West India 
Islands on the abolition of slavery by the English 
government, or by reducing the slaves to the condi- 
tion of serfs attached to the plantation, the purpose 
of the article might have been evaded if only the 
word ‘slavery’ had been used. The case of the 
appretitice slave, held under a law of Maryland, liber- 
ated by Chief Justice Chase on a writ of habeas 
corpus under this article, illustrates this course of 
observation. Matter of Turner, 1 Abb. (U. 8.) 84. 
And it is all that we deem necessary to say on the 
application of that article to the statute of Louisiana, 
now under consideration.” 

As to the fourteenth amendment, the court held that 
it clearly recognized and established a distinction be- 
tween a citizen of the United States and a citizen of 
a State; that not only may a man be a citizen of the 
United States without being a citizen of « State, but 
that to convert the former into the latter the impor- 
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tant element of residence within the State is essential, 
or, in other words, “that there is a citizenship of the 
United States and a citizenship of a State, which are 
distinct from each other, and which depend upon dif- 
ferent characteristics or circumstances in the indi- 
vidual.” It follows logically that the provision of the 
fourteenth amendment, that “no State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States,” only 
places the privileges and immunities of citizens of the 
United States under the protection of the federal con- 
stitution, while the citizens of the State have no addi- 
tional protectioa by this paragraph of the amendment. 
Having reached this conclusion, the court proceeded 
to define the privileges and immunities of citizens of 
a State, which may be briefly summed up as follows: 
“Protection by the government, with the right to 
acquire and possess property and to pursue and obtain 
happiness and safety, subject to such restraints as the 
government may prescribe for the general good of 
the whole.” As to the privileges and immunities of 
the citizens of the United States, Mr. Justice Miller 
says: “Having shown that the privileges and immu- 
nities relied on in the argument are those which belong 
to citizens of the States as such, and that they are 
left to the State governments for security and protec- 
tion, and not by this article placed under the special 
care of the federal government, we may hold ourselves 
excused from defiying the privileges and immunities 
of citizens of the United States which no State can 
abridge, until some case involving those privileges 
may make it necessary to do so. But lest it should 
be said that no such privileges and immunities are to 
be found, if those we have been considering are ex- 
cluded, we venture to suggest some which owe their 
existence to the federal government, its national char- 
acter, its constitution, or its laws. One of these is 
well described in the case of Crandall v. Nevada, 6 
Wall. 36. It is said to be the right of the citizen of 
this great country, protected by implied guarantees 
of its constitution, ‘to come to the seat of govern- 
ment to assert any claim he may have upon that gov- 
ernment, to transact any business he may have with 
it, to seek its protection, to share its offices, to engage 
in administering its functions. He has the right of 
free access to its sea-ports, through which all opera- 
tions of foreign commerce are conducted, to the sub- 
treasuries, land offices and courts of justice in the 
several States.’ And quoting from the language of 
Chief Justice Taney, in another case, it is said ‘that 
Sor all the great purposes for which the federal govern- 
ment was established, we are one people, with one 
common country, we are all citizens of the United 
States ;’ and it is as such citizens that their rights are 
supported in this court in Crandall v. Nevada. 
Another privilege of a citizen of the United States 
is to demand the care and protection of the federal 
government over his life, liberty and property when 





on the high seas, or within the jurisdiction of a for- 
eign government. Of this there can be no doubt, 
nor that the right depends upon his character as a 
citizen of the United States, The right to peaceably 
assemble and petition for redress of grievances, the 
privilege of the writ of habeas corpus, are rights of the 
citizen guaranteed by the federal constitution. The 
right to use the navigable waters of the United States, 
however they may penetrate the territory of the sev- 
eral States, all rights secured to our citizens by treat- 
ies with foreign nations, are dependent upon citizen- 
ship of the United States and not citizenship of a 
State. One of these privileges is conferred by the 
very article under consideration. It is, that a citizen 
of the United States can, of his own volition, become 
a citizen of any State of the Union by a bona fide 
residence therein, with the same rights as other citi- 
zens of that State. To these may be added the rights 
secured by the thirteenth and and fifteenth articles of 
amendment, and by the other clause of the fourteenth, 
next to be considered.” 

The “other clause” reads: “Nor shall any State de- 
prive any person of life, liberty or property without 
due process of Jaw; nor deny to any person within 
its jurisdiction the equal protection of its laws.” 
Without any elaborate discussion, the court held that 
the act of the Louisiana legislature in question was 
not a deprivation of property, nor a denial of the 
equal protection of the laws, within the meaning of 
the language of the amendment. 

As to the general scope and purpose of these 
amendments, the court sa‘d: 

“On the most casual examination of the language 
of these amendments, no one can fail to be impressed 
with the one pervading purpose found in them all, 
lying at the foundation of each, and without which 
none of them would have been even suggested: we 
mean the freedom of ‘the slave race, the security and 
firm establishment of that freedom, and the protec- 
tion of the newly-made freeman and citizen from the 
oppressions of those who had formerly exercised 
unlimited dominion over him. It is true that only 
the fifteenth amendment, in terms, mentions the 
negro by speaking of his color and his slavery. But 
it is just as true that each of the other articles was 
addressed to the grievances of that race, and designed 
to remedy them as the fifteenth, We do not say 
that no one else but the negro can share in this pro- 
tection. Both the language and spirit of these arti- 
cles are to have their fair and just weight in any 
question of construction. Undoubtedly, while negro 
slavery alone was in the mind of the congress which 
proposed the thirteenth article, it forbids any other 
kind of slavery, now or hereafter. If Mexican 
peonage, or the Chinese cooly labor system, shall 
develop slavery of the Mexican or Chinese race 
within our territory, this amendment may safely be 
trusted to make it void. And so if other rights are 
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assailed by the States, which properly and necessarily 
fall within the protection of these articles, that pro- 
tection will apply though the party interested may 
not be of African descent. But what we do say and 
what we wish to be understood is, that in any fair 
and just construction of any section or phrase of 
these amendments, it is necessary to look to the pur- 
pose which we have said was the pervading spirit 
of them all, the evil which they were designed to 
remedy, and the process of continued addition to 
the constitution, until that purpose was supposed to 
be accomplished as far as constitutional law can 
accomplish it.” 

The minority of the court took the ground that this 
act was, of itself, beyond the police powers of the 
legislature, and therefore void, and also that it was void 
under the fourteenth amendment. This amendment, 
they said, makes it essential to the validity of the leg- 
islation ofevery State that the equality of right among 
citizens in the pursuit of ordinary vocations of life 
shculd be respected, and that all grants of exclusive 
privileges like the one question, in contravention of 
this.equality, are against common right and void. 


— 


DETERIORATION OF AN ESTATE BETWEEN 
CONTRACT OF SALE AND COMPLETION. 


The responsibility of a vendor in possession of 
real estate for deterioration after contract of sale 
depends upon the nature of the contract, or the locus 
of the title. The English cases upon this point are 
quite explicit, and usually govern in the decision of sim- 
ilar cases in this country. In Binks v. Lord Bokeby, 
2 Swanst. 222, decided in 1818, the general rule was 
laid down by Lord Eldon, that “for deterioration 
after he took possession, or after there was a title 
under which he migkt take possession, the purchaser 
cannot have an allowance in respect of that; but for 
deterioration before he took possession, or before 
there was a title under which he could take posses- 
sion, he is entitled to an allowance.” And in Foster 
v. Deacon, 3 Madd. 394, decided in the same year, 
where the completion of the contract was delayed 
for three years by difficulties in the title, it was held 
that the vendor was responsible for a deterioration 
of the land during that period. The reason for the 
decision in this case is thus stated by Sir John Leach, 
vice-chancellor: “If a purchaser is kept out of pos- 
session for three years, by difficulties in the title, and 
the land during that time remains uncultivated and 
otherwise deteriorated, it is obvious the purchaser 
cannot have what he agreed to purchase, but land 
diminished in value.” In Ferguson v. Tadman, 1 Sim. 
530, decided in 1827, it appeared that the contract 
was made in 1818, and possession ought to have been 
given that year, but it was detained until 1823, The 
purchaser alleged that, by the default of the vendor, 
the estate was worth less than at the time of the 
purchase, And the vice-chancellor said: “This is 





not a question of conduct, in which both parties are 
implicated; but the vendor was bound to take care 
against this deterioration.” In Lord v. Stephens, 
1 Younge & C. 222, decided in 1835, it was held that 
deterioration of the estate, arising from delay in com- 
pleting the purchase, is not a ground for rescinding 
the contract, but the subject of an allowance to the 
purchaser. 

If the deterioration takes place after the purchaser 
might have asserted his title, and taken possession, 
the general rule is, that the vendor is not liable 
therefor. Binks v. Bokbey, supra ; Minchin v. Nance, 
(1841), 4 Beav. 332. And this is the rule, although 
the delay in taking possession is caused by the mutual 
mistake of the parties as to the state of the title. Ib. 

In Minchin v. Nance, it appeared that the plaintiff, 
in August, 1828, agreed to sell an estate to defendant, 
and the contract was to be completed in Cctober. 
The abstract having been delivered, the parties 
seemed to agree that a good title was not shown, and 
the time for completion was extended until February, 
1829. At that time the defendant refused to complete, 
and plaintiff thereupon brought action for specific 
performance. It was decided that a good title had 
been shown in August, 1828, Held (in 1841), that 
plaintiff was not liable for dilapidation of the premises 
by the lapse of thirteen years. In Corrodus v. Sharp, 
20 Beav. 56, decided in 1855, it was held that, in the 
absence of any express stipulations, the expenses and 
outgoings of property sold must be borne by the 
vendor down to the time when the purchaser could 
prudently take possession, t. ¢., down to the time 
when a good title was shown. And when the com- 
pletion of the purchase is delayed through the default, 
in any respect, of the vendor in possession, the pur- 
chaser is entitled to compensation for deterioration. 
The Regents Canal Company v. Ware, 23 Beav. 515; 
Phillips v. Silvester, 20 W. R. 406; 8S. C., 21 id. 
179; 17 8. J. 364. According to the decision in 
Phillips v. Silvester, ‘‘a vendor who continues in pos- 
session, as he is entitled to do, until the purchase- 
money is paid and the conveyance accepted, comes 
under the same obligation as a mortgagee in posses- 
sion to maintain the property in a proper condition. 
When the purchase has been completed and the 
accounts between him and the purchaser come to be 
taken, he will, like any mortgagee in possession, be 
allowed sums expended by him in necessary repairs, 
and will be charged with all the consequences of per- 
missive waste on his part. The right of the vendor 
to insist upon retaining possession until-he is paid can 
only be exercised upon the terms of his undertaking 
the duties of the possession while he insists upon 
retaining possession. He is not a bare trustee of the 
legal estate for the purchaser pending completion, 
but he is a trustee having active duties to perform in 
relation to the property. If, indeed, the property 
were in such a condition that the expense of the 
neeessary repairs might be greater than the property 
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would bear, he might possibly exonerate himself by 
giving notice to the purchaser that unless he put him 
in funds in order to make the necessary repairs, he 
must leave the property to take its chance; but 
under ordinary circumstances, the vendor must 
advance the necessary funds.” 

The decisions upon this subject in America are not 
numerous, but are in conformity with the law of 
England. In Smith v. McCluskey, 45 Barb. 610, it 
was held that, under an executory contract of sale of 
real property, while the vendor retains possession 
and the right of possession, a loss by the destruction 
of the buildings by fire must fall upon him. In 
McKechnie v. Sterling, 48 Barb. 330, it was held that 
an absolute contract for the sale of an interest in land, 
authorizing the purchaser to take immediate posses- 
sion, the consideration to be paid on demand, vests in 
the purchaser the equitable interest in the land the 
moment it is executed and delivered; and the destruc- 
tion of a building on the premises by fire, after the 
making of the contract, is no defense to an action for 
the purchase-money, the purchaser being the owner 
thereof, and having immediate right of possession. 
In Mott v. Coddington, 1 Rob. 267; S. C., 1 Abb. N. S. 
290, it was held that a stipulation, either in a deed of 
real property, or in a separate instrument executed by 
the vendor and vendee, and not merged in the deed, 
that the vendor shall retain possession for atime, does 
not render the premises at the risk of the vendor, and 
he is not liable for a loss by fire before delivery of 
possession, 

It sometimes becomes a question as to what is a 
deterioration within the meaning of the law. In 
Magennis v. Fallon, 2 Mol. 584, it was held that if, 
pending the investigation of title, ornamental timber 
be cut down upon the grounds of the residence, this is 
not acase for compensation, though the purchaser 
might be relieved from the contract. In Poole v. 
Shergold, 1 Cox, 273, it was held that if the vendor, dur- 
ing a long investigation of title, cut down coppice 
wood at its full growth and sell it, that is a case for com- 
pensation. In Afagennis v. Fallon, supra, the cutting of 
ordinary timber was declared to be within the rule 
for compensation. Timber blown down between the 
contract and the conveyance belongs to the purchaser. 
Poole v. Shergold, supra. 

Upon the rescission of a contract in consequence of 
the vendor's failure to complete the title, the vendee 
having gone into possession, the vendor must take 
back the estate in the condition in which it may be 
at the time of the restoration, without compensation 
for deterioration not caused by the culpable negligence 
or willful act of the vendee. But if the vendee has 
willfully caused a deterioration of the property, or 
has wrongfully sold or removed any of it, he will, of 
course, be liable to account to the vendor. Sugden 
on Vendors (Am. notes by J. C. Perkins), 747; Tay- 
lor v. Porter, 1 Dana, 423; Williams v. Rogers, 2 id. 
375. 
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CURRENT 'OPICS. 


The sudden death of Chief Justice Chase has struck 
every one with surprise and regret. Though for a 
long time in feeble health, we were all hopeful that 
his natural physical vigor would, in the end, triumph 
and that he might be spared to discharge the duties of 
his high office for a period as long as that of his pre- 
decessor. And the recent announcement that his 
health was improving gave reason for the hope, but 
on Wednesday morning, at ten o'clock, he died of apo- 
plexy. The news of this sad event reaches us at the 
last moment, before going to press, so that we are 
compelled to defer until next week a biographical 
sketch of the late Chief Justice. 


The May Aflantic has another article from Mr. 
Coleman on his “ Railroad Fight in and out of Court.” 
Mr. Coleman, it may be remembered, undertook to 
ride from New York to New Haven on a ticket from 
New Haven to New York, and succeeded in getting 
ejected from the car. The ejection seems to have 
been performed in a decidedly rough and brutal man- 
ner, and for this reason, after four trials, he obtained a 
verdict for $3,500, which was sustained by the supreme 
judicial court of Massachusetts. 106 Mass. 160. In 
an article in the December Atlantic, he discussed the 
merits of his case in a sensible, straightforward man- 
ner, and won thereby much sympathy and some 
notoriety ; but his latest effusion is not likely to add 
to either. Its main purpose seems to be to demon- 
strate the shrewdness of Coleman and his “lawyer.” 
He gets very wrathy over the fact that, owing to the 
“constant interruptions from the counsel for the rail- 
road,” and to the “slow pen of the judge, which 
lagged in note-taking,” he gave, “instead of the con- 
cise, straightforward and symmetrical account,” which 
he intended to give, “confused and piecemeal sketches, 
which did no justice to his case before the jury.” This 
was certainly very bad, and we are somewhat inclined 
to blame that “ t’other fellow” and the judge, as it is 
probably owing to the ‘interruptions ” of the one and 
the “ slow pen ” of the other which spoiled that “ sym- 
metrical account,” that so many pages of the Atlantic 
are taken up with this stuff. The “lawyer for the 
other side” comes in for a fair share of denunciation, 
of course, and the witnesses for the railroad are painted 
in very sombre colors. Mr. Coleman has been very 
troublesome to the railroad compeny, and the danger 
is that he will prove equally so to the public, unless 
he stops writing. 


The superior court of Canada has recently decided 
a case of an exceptional character. The plaintiff, a 
young girl, was, on the night of the 23d of March, 
1870, in the house of a Mr. Gervais, a hotel-keeper in 
the village. The defendant and wife occupied a house 
close by the hotel, and, on the evening in question, 
had some friends visiting them. Among the latter 
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were two young men who, during the evening, 
dressed themselves-up in the habiliments of Indians, 
one of them also wearing amask. After exhibiting 
themselves before the company, it was proposed that 
they should pay tisits to other houses in the village, 
which they started to do, calling first on Mr. Gervais, 
the hotel-keeper. When they entered, the plaintiff 
was sitting on a sofa, immediately facing the door, 
and on seeing them, dressed as above-described, she 
rushed from the room and fell down in a swoon. 
She continued insensible for about seven hours, and 
during a portion of the time was thought by the 
physicians to be in a critical state. A suit for dam- 
ages was instituted against the defendant, on the 
ground that his wife had instigated the young men 
to do what they did. The evidence showing this to 
be the fact, the defendant was held liable, and dam- 
ages awarded in the sum of $100 and costs. 


The joint committee of the senate and assembly, 
appointed to report a plan for the consideration of the 
proposed amendments, made their report on Tuesday 
last. The committee recommend that as early a day 
as possible be fixed for the close of legislative busi- 
ness, that an extra session be called for the purpose 
of considering the amendments, and that at such extra 
session no legislative business be introduced or con- 
sidered, other than the proposed amendments. No 
action was taken upon the report. Unless these 
amendments are passed upon by this legislature, it 
will be impossible to submit them to the people until 
1876, under the provisions of article 13, section 1, of 
the constitution. It is, therefore, as a matter of time, 
important that they be considered by the present 
body. The senate and the governor are, however, 
opposed to an extra session, and, to overcome the diffi- 
culty, it is now proposed to pass upon the amendments 
formally and to relegate the more mature consideration 
of them to the next legislature. With this in view, 
Mr. Prince, on Tuesday, obtained unanimous consent 
to introduce the various amendments proposed by the 
commission separately. In this manner, they can all 
be passed upon in a day or two, and yet receive all 
necessary consideration. 

a 


NOTES OF CASES. 


In Shannahan v. Commonwealth, 8 Bush, 463, the 
court of appeals of Kentucky held that the voluntary 
drunkenness of a murderer neither excuses the crime 
nor mitigates the punishment. The court said: “The 
rule is, that one in a state of voluntary intoxication is 
subject to the same rule of conduct, and to the same 
rules and principles of law, that a sober man is; and 
that where a provocation is offered and the one offer- 
ing it is killed, if it mitigates the offense of the man 
drunk, it should also mitigate the offense of the man 
sober.” See Roberts v. The People, 19 Mich. 401, 
where it was held that when the offense is an act 





combined with an intent to commit an offense not 
actually committed; and the jury are satisfied that 
the intoxication is of a degree which rendered the 
accused incapable of entertaining the particular 
intent charged, and that he had no such intent prior 
to the intoxication, nor any knowledge that he was 
liable, when intoxicated, to such a condition of 
mental disorder as would render him capable of the 
offense charged, they must acquit. 


In the American Contract Co. v. Cross, 8 Bush, 472, 
the court of appeals of Kentucky decided that a gold 
watch deposited in a trunk by a traveler on a railroad 
is baggage, for the loss of which the carrier is liable. 
The authorities on this point are conflicting. See ante, 
vol. VI, p. 58, 60. 


In Passenger R. R. Co. v. Young, 21 Ohio St. 518, 
the supreme court of Ohio held that where plaintiff 
and wife were rightfully seated as passengers on a 
street railroad, and by the procurement of the con- 
ductor they were forcibly ejected, the company were 
liable, notwithstanding the willfulness or wrongful 
motive of the conductor in ejecting them. The 
court said: “In dealing with persons as passengers, 
whether in admitting or excluding them from the cars, 
or in assigning them places after they have entered, 
the conductor in charge is acting in the course, or 
within the scope, of his employment ‘ 
Where a person is injured by the act of a servant, 
done in the course of his employment, we see no 
good reason why the motive or intention of the ser- 
vant should operate or discharge the master from lia- 


bility.” This is a most commendable rule, 
—_———_@ 
THE DEFICIENCY TAX ACT UNCONSTITU- 
TIONAL. 


COURT OF APPEALS. 

PEOPLE ex rel. Hopxrns, Comptroller, Respondents, 
v. THE BoarpD oF SUPERVISORS OF THE COUNTY OF 
Kines, Appellants. 

The act of 1872, chap. 734. 


canal and ao fund de 
tional and void. 


Application for a writ of mandamus to compel the 
defendants to levy upon the county of Kings its quota 
of the tax imposed by chap. 734 of the Laws of 1872. 
Argued in the court of appeals March 31, 1873; de- 
cided May 6, 1873. 

J. M. Van Cott, for appellants. 

F. C. Barlow, Attorney-General, for respondents. 

ALLEN, J. The comptroller was indisputably right 
in his conclusions, that the act, chapter 700 of the Laws 
of 1872, authorizing, subject to the approval of the 
electors upon a popular vote at the next general election, 
the creation of a debt for the purposes named therein, 
was void, and in taking action as if the act had not 
been passed. 

By section 12 of article 7 of the State constitution, 
no debt can be contracted by or on behalf of the State. 


734, ‘to vide means to the 
Rciencies," is uncsastite- 
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except to an amount not exceeding one million of dol- 
lars, to meet deficits in revenues, or for expenses not 
provided for, or to repel invasion, etc., unless author- 
ized by a law for some single work or object to be dis- 
tinctly specified therein, and such law cannot take effect 
until upon a submission to the people at a general elec- 
tion it shall have received a majority of all the votes 
cast for and against it. The same section prohibits the 
submission of such law at any general election when any 
other law, or any bill, or any amendment to the con- 
stitution shall be submitted to be voted for or against. 
The prohibition is absolute, and as there was an amend- 
ment to the constitution submitted at the same general 
election (1872) at which the law was, by its terms, to be 
and was submitted, it follows that the submission was 
a nullity, and the attempt to create a debt necessarily 
failed, and the law, impossible of execution under the 
constitution, was absolutely void. 

It was upon this ground that the comptroller advised 
the boards of supervisors of the several counties that 
the law for the creation of the debt was void, and re- 
quired them to levy the tax directed by chapter 734 of 
the Laws of the same session of the legislature, as a pro- 
visional substitute for the contemplated loan. But the 
law itself was upon its face, and by its terms, a palpa- 
ble and gross violation of one of the most essential and 
vital provisions of the constitution. The framers of 
that constitution, with ripe experience of the past and 
a wise forecast as to the future, made ample provision 
for the protection and preservation of the public credit, 
sure guarantees for the public creditors, and efficient 
guards against the creation of a public debt without 
the intelligent, deliberate assent of the people. 

No law authorizing a debt to be contracted can take 
effect until assented to by the people, and but one law 
for that purpose can be submitted at the same general 
election or within three months of its passage, and the 
debt to be created must be for some single work or ob- 
ject to be distinctly specified inthe law. Const., supra. 

No more stringent or judicious provision could be 
devised to secure to the electors the information neces- 
sary to an intelligent expression of their will, and to 
enable them to act upon the merits of the proposition 
unembarrassed and undisturbed by interests and influ- 
ences other than those connected with the character 
and importance of the work or object for which it 
should be proposed to contract the debt. 

While nothing short of an absolute prohibition 
against the creation of a public debt could better guard 
the people against an unwise and improvident exercise 
of the power than would the constitution adhered to 
and obeyed in its spirit, it is hazarding but little tu say 
that a law could hardly be passed which could be more 
antagonistic to the spirit and violation of the letter as 
well as spirit of the constitution, than is the law under 
consideration in all its essential parts. 

The first section appropriates over six millions six 
hundred thousand dollars, in different sums, to some 
twenty different purposes, besides the legion that may 
be embraced in the last paragraph, appropriating over 
four millions of dollars to the very general but indefin- 
ite purpose of paying ‘‘ the present acknowledged defi- 
ciency, and the estimated liabilities of the general fund, 
up to the thirtieth day of September, eighteen hundred 
and seventy-two.” The appropriations are, by the 
terms of the act, made to appear as new appropriations, 
not re-appropriations of moneys which had passed; 
nor does the act purport to be an act to provide means 
for the payment of appropriations before then made. 





The act has been regarded as one to provide means for 
former appropriations. The appropriations by the 
first section are to “supply deficiencies in former ap- 
propriations, and 10 pay the indebtedness of the State,”’ 
etc., and several of the specific provisions are ** to pay 
for deficiencies and appropriations ’’ under former laws, 
and the principal item of over four millions is for de- 
ficiencies and estimated liabilities, ‘for the payment 
of which no appropriations have been made.” 

Some of the provisions of this act are probably sufti- 
cient in form as expressing the sum appropriated and 
the object to which the money is to be applied within 
section 8 of article 7 of the constitution. But it is not 
true as toall. As to some, the object of the appropri- 
ation can neither be spelled out nor guessed at. The 
first three items are examples of indefiniteness as to 
object which would be fatal to the appropriations. 
They are appropriations severally of specific sums for 
deficiencies in the appropriations made by chapters 767 
and 768 of the Laws of 1870, and chapter 930 of the Laws 
of 1871. 

Each of the acts named impose a tax and make 
appropriations from the avails for very many specific 
distinct purposes and objects. Two of them are the 
general appropriation bills for the different expendi- 
tures ordinarily provided for under the name of new 
work and extraordinary repairs upon the State canals, 
appropriating given sums to each distinct work, and 
the other makes distinct appropriations of different 
sums for the payment of awards for canal damages, 
made in different years, and another sum for the pay- 
ment of deficiencies in the appropriation bill for new 
work and extraordinary repairs on the canals in 1869. 

It is impossible to divine from the Law of 1872 which 
of the many appropriations in the acts referred to were 
deficient, or to which of the several objects named in 
these acts the appropriations were to be applied. 

The appropriation of over four millions of dollars is 
still more defective. It is ‘‘for the present acknowl- 
edged deficiency, and the estimated liabilities of the 
general fund up to the 30th day of September, 1872, for 
the payment of which no appropriations have been 
made, but which such indebtedness has been incurred 
and such liabilities created according to the report of 
the late comptroller, transmitted to the legislature, 
January 2, 1872.” 

The comptroller's report, if accessible, may distinctly 
specify the debts and liabilities ‘‘acknowledged and 
estimated,’’ to whom payable, and for what contracted, 
but this is not a compliance with the important re- 
quirement of the constitution, that the object, as well 
as the amount of the appropriation, shall be distinctly 
specified in the act. 

But passing to the second section of the act, which 
authorizes the creation of the debt, it will be found to 
come far short of the requirements of the constitution. 

It is enacted by that section that to provice the 
means of paying the appropriation made by the first 
section, declared to be ‘‘for the canals,’’ and “to pay 
the floating indebtedness of the State, and the esti- 
mated liabilities ef the State,”’ not yet provided for by 
law, a debt is authorized. It is true that the act 
makes a show of respect for the constitution by writ- 
ing “appropriation” in the singular number, and 
declaring that the debt shall be for the single object of 
raising the money to pay the appropriation herein 
named. But the constitution cannot thus be nullified. 
The appropriations are in fact many, and their objects 
many and diverse, and they cannot be reduced to one, 
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and the objects and works made a unit by the mere 
dash of a pen or the construction of a sentence. 
Neither is the object of the debt made single by 
declaring it to be for the payment of the aggregate of 
all the sums of money appropriated by the act. 

The “work or object’’ contemplated by the consti- 
tution is the public work or object to be accomplished 
by the expenditure of the money to be borrowed. If 
an appropriation had been made for a single work or 
object, a debt might perhaps be created for the pay- 
ment of that one appropriation, upon the principle 
that that is certain which cun be made certain; and by 
reference to the law making the appropriation, the 
object or work for which the debt was to be contracted 
would be ascertained. Still this would not be the best 
or a desirable form of legislation, and would be of 
doubtful validity. 

The design of the constitution was, that the specific 
parpose of the debt should be specified in the act, that 
the legislature and the people who were to vote upon 
it could read it there, and a departure from the letter 
of the provision may frustrate its intent. It is true, 
here the appropriations and the authority for the debt 
are in the same act, so that the law is not obnoxious to 
the objection that would exist if they were in separate 
acts. But the difficulty remains, that, notwithstanding 
the form of the second section, the ‘‘ work or object ” 
for which the debt is authorized is not a single work or 
object; neither are the objects defined or capable of 
being ascertained from the act itself. 

The act appropriates, in different sums, varying from 
$2,500 to over $4,000,000, respectively, an aggregate 
anount of over $6,600,000; but each appropriation is 
for a different work or object. The constitution would 
be of little value as a restraint upon the debt-creating 
power if it could be evaded by bringing together in one 
law distinct appropriations of different amounts for a 
canal in one part of the State, in aid of a railroad in 
another, building a lunatic asylum in another, and a 
State prison and a normal school building in still other 
parts, and then a debt could be authorized for the 
single objeet of raising the money to pay the “said 
appropriation.”” The act is clearly violative of the 
constitution, so far as it authorizes the creation of a 
debt, and this is the ground upoa which it should be 
declared void, as the ground which best preserves the 
constitution in its integrity, and does not make the 
validity of the law to depend on the accidental submis- 
sion of a constitutional amendment to the people at 
the same time. But the whole theory of the act is 
entirely subversive of the constitution. It proceeds 
upon the assumption that a State debt niay be created 
and exist outside of the constitution, either by act of 
the legislature or the acts of the administrative or 
executive officers and agents of the State. That, not- 
withstanding the stringent provisions of the organic law 
of the State, expenses may be authorized and liabilities 
incurred in advance and excess of money provided, 
which must be met either by direct taxation or by bor- 
rowing. If no debt existed, then there was no necessity 
for borrowing money. The future expenditures of the 

. State were within the control of the legislature, and 
could not within the constitution exceed the means 
provided, except as a debt might be created, not ex- 
ceeding one million of dollars in amount, to meet deficits 
or failures in revenues, or for expenses not provided 
for. To this extent a temporary loan could be made. 
Const., art. 7, § 10. A debt of six millions of dol- 
lars, or liabilities to that amount, and resting as a bur- 








den upon the people, resulting from the acts of the 
legislature and the agents and officers of the State, is an 
impossibility, for the reason that it is absolutely pro- 
hibited, and any attempt to create such debt or incur 
such liability is a nullity. There can be no floating 
debt under the present constitution, neither can a debt 
be created by making appropriations and directing ex- 
penditures in excess of taxes levied and means pro- 
vided. Could the constitution, and the interest of the 
people in adopting it, be thus easily circumvented and 
frustrated, that instrument would be of little value. 
The fallacy that there is or can be a floating debt, ora 
debt created in the discretion of the legislature by ex- 
cessive appropriations, and scanty tax levies, lies at the 
foundation of this act, and all the kindred schemes for 
borrowing money under the pretense of relieving the 
treasury and preserving the credit of the State. Neither 
the legislature, nor the officers and agents of the State, 
or all combined, can create a debt or incur an obliga- 
tion for or in behalf of the State, except to the amount 
and in the manner provided for in the constitution. 
The objects aud purposes to which the moneys in the 
treasury shall be appropriated, or for which taxes shall 
be levied, are very much, if not entirely, in the discre- 
tion of the legislature. The legislature has entire 
control over the revenues of the State, whether 
derived from annual taxation or other sources, except 
as such moneys are pledged or appropriated by the 
constitution. Such control is exercised by means of 
statutes making annual appropriations, that is, by acts 
declaring to what purposes and in what amounts the 
moneys of the State shall be applied. The acts of the 
legislature in making these appropriations are supreme 
to the limit of the funds and moneys at their disposal, 
but nullities in excess of that amount. The credit of 
the State is beyond its control. A pauper dying may, 
in form, bequeath millions, but his legatees will be 
none the richer, and those who come after him will be 
under no obligation to make good his bequests from 
their earnings. So the legislature can effectually dis- 
pose of the moneys of the State from year to year, 
but appropriations in excess of such moneys impose 
no liability upon the people or obligations upon suc- 
cessive legislatures to provide the means for their pay- 
ment. The administrative officers of the State cannot 
give effect to them either by borrowing money or 
incurring liabilities in other forms, for the reason that 
the constitution stands as an insuperable barrier to 
any debt to be created by such means. The sinking 
funds, and the other trust funds of the State, are care- 
fully and effectually preserved by the constitution, 
and cannot be diverted from the purposes to which 
they are pledged. Precedent has sanctioned annual 
temporary loans from these funds in anticipation of 
taxes actually levied and in process of collection, to be 
repaid with interest when the taxes for the fiscal year 
shall be paid into the treasury. No harm or loss has or 
can come from this practice, and it is authorized from 
year to year by statute. This is the extent to which 
these funds can be used for the payment of the ordinary 
appropriations by the legislature. Without the sanc- 
tion and the action of subsequent legislatures appro- 
priations in excess of means provided will be harmless, 
as they can only be effectual as drafts upon the treas- 
ury to the extent of the funds with the treasurer ap- 
plicable to their payment, and can only burden the 
people to the extent of the taxes actually imposed. 
The acts will remain upon the statute books, but will 
only serve as monuments of the extravagance, reck- 
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lessness or folly of those by whom they were enacted. 
But subsequent legislatures can, if the objects of the 
appropriations are deemed worthy, give effect to them 
by providing the means and directing their payment, 
but the discretion and responsibility is with them 
as if no former appropriations had been made. No 
duty or obligation is devolved upon them by the acts 
of their predecessors. 

If the legislature of 1872 had deemed the appropria- 
tions by their predecessors unadvised or improper, they 
were under no obligation to provide the means for their 
payment, as no debt or liability rested upon the State 
in respect to those ‘which were in excess of the means 
provided. The appropriations of over two millions of 
dollars in 1871 to charitable institutions, State or pri- 
vate, constituted no debt against the State, and as 
there was no means for their payment, might have 
been ignored in 1872, and could not have been paid but 
for the sanction of the statutes before us. The mistake 
of the legislature was in regarding the reckless appro- 
priations of 1871 as imposing any obligations upon the 
State, and undertaking in violation of the constitution 
to provide for the payment of that class of appropri- 
ations and others for which means were not pro- 
vided. It is not in the power of a legislature to add 
to the debt of the State by extravagant and excessive 
appropriations, and at the same time keeping up a 
show of economy by imposing minimum taxes. The 
treasury cannot be embarrassed or the people bur- 
dened by debt in such form. 

As there was no valid law authorizing a debt to be 
contracted, there was no valid submission of any ques- 
tion to the people, and this view is decisive of the in- 
genious position taken by the counsel for the appellant, 
that it was the popular vote, and not the effect of the 
vote, that determined the question whether the law 
imposing the tax should take effect. The law being a 
nullity, it was as no law in all its parts and provisions. 

The popular vote for and against the debt proposition 
was, in truth, no indication of the will of the majority 
of the electors, and it would be unjust to the intelli- 
gence of the people, and their loyalty to the policy as 
well as the provisions of the constitution, so to regard 
it. That class who persistently strive for an exten- 
sion or enlargement of the public debt, regarding it as 
a blessing, preferring borrowing to earning, and taxa- 
tion to revenue, voted for it, while the great body of 
those who would have voted otherwise, had there becn 
an act valid in form, legally submitted, refrained from 
voting, knowing that the act of voting was merely a 
farce. 

These proceedings are to compel, by the writ of 
mandamus, the defendants to levy upon the county of 
Kings its quota of the tax imposed by chapter 734 of 
the Laws of 1872. 

The sixth section of the act, by which the levy of the 
tax was made to depend upon the popular vote upon 
the debt proposition of chapter 700, may be regarded 
as out of the statute. There was no valid law author- 
izing the creation of the debt, and, therefore, that 
section had no aliment for its support. The constitu- 
tion prescribing the requisites of a law imposing a tax 
is in harmony with the other provisions designed for 
the protection of the tax payer. Its terms are precise 





and unambiguous, leaving no way of escape from a 
literal compliance with them, and no room for evasion 
by any lax interpretation. It declares that “every 
law which imposes, continues or revives a tax shall 
distinetly state the ‘tax and the object to which it is 





to be applied, and it shall not be sufficient to refer to 
any other law to fix such tax or object.”’ Const., art. 7, 
§ 13. 

The tax would have been well specified in amount in 
the act, but for a clause, found for the first time in a 
tax law. A tax of three and one-half mills upon the 
dollar of the assessed value of the real and personal 
property in the State is definite and certain. But the 
legislature have qualified the same and authorized the 
tax to be reduced if it should be found, upon accurate 
estimate, that a lesser tax would give the necessary 
means. The law imposes a tax of three and a half 
mills per dollar, or so much thereof as may be neces- 
sary to provide for the payment, etc. This is not 
a specific and distinct statement of the tax to be 
levied. It is simply a statement of the maximum 
tax to be levied, leaving it to the discretion of the ad- 
ministrative officers of the State to levy such a tax as 
they shall find-necessary up to the limit named. The 
legislature cannot, under the constitution, thus dele- 
gate the power of taxation. They must determine 
the amount necessary and adequate, and declare the 
amount to be levied absolutely. If this form of enact- 
ment is allowable, a law authorizing a tax of fifty per 
cent of the assessed value of the taxable property of 
the State, or so much thereof as might be necessary, 
would be valid, and the whole legislative taxing power - 
delegated to the other departments of the State gov- 
ernment. The law is invalid as not stating the tax 
imposed. But it is still more defective in not stating 
in the body of the act, and without reference to any 
other law, the object of the tax. After what has been 
said as to the appropriations by chapter 730, but little 
need be said in respect to the defects of the law. They 
are too patent to be elucidated by argument or illus- 
tration. The constitution says that neither the tax 
nor the object shall be fixed by reference to any other 
law. The object of the tax imposed by this law is fixed 
only by references to chapter 700 of the laws of the 
same session. It is ‘“‘ to provide for the payment of the 
canal and general fund deficiencies directed to be paid 
by the act, chapter 700 of the Laws of 1872.” The 
provision is for certain deficiencies mentioned in the 
act referred to. If the act to which reference is made 
be resorted to, reference to still other acts, and toa 
report of the comptroller to the legislature, is necessary 
to ascertain the particular deficiencies intended to be 
provided for, and the object of the tax. There is no 
attempt, as in the act authorizing the debt, to preserve 
the semblance of a compliance with the constitution, 
by incorporating into the enactment a phraseology 
somewhat resembling that of the constitution. 

The object of the tax is plainly and clearly fixed, or 
attempted to be fixed, by a reference to other acts and 
State documents. There is no escape from the conclu- 
sion to which this examination leads, and the only 
safety is in adhering strictly and giving effect to every 
part of the constitution regulating the appropriation of 
public moneys, and restraining and regulating taxation 
and the debt creating power. The power of taxation 
can only be exercised within the limits and in the 
forms prescribed by the constitution. , 

There is no dispensing power anywhere, or any rule 
of construction by which the restriction can be relaxed 
or the terms of the power varied or enlarged. The 
legislation embodied in the two acts under considera- 
tion and the policy shadowed forth by them have, I 
think, no precedent in the legislation of this State, cer- 
tainly none since the present constitution was adopted 
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in 1846, and the least that can be said of it is that it was 
careless and indefensible and ought not to stand. 

The constitution is reasonable in its requirements. 
There are no serious difficulties in complying with its 
provisions. The financial scheme of the constitution 
of 1846, which grew out of the legislation of 1842, made 
necessary by the then condition of the State finances 
and public credit, cannot be departed from without 
peril to the publid¢ interests; and liberal and full effect 
should be given to every provision of article 7, espe- 
cially those provisions designed to restrict and regu- 
late the legislative powers over the public moneys and 
credit, or the property of the citizens. 

While the financial article of the constitution is 
strongest in its provisions in limiting and restricting 
the debt creating and taxing power, and regulating the 
appropriation of the public moneys, it is elastic in that 
it gives ample power to protect the credit of the State 
and supply the deficiencies of the sinking fund created 
for the extinguishment of the public debt. 

The public creditor is secured by the pledge of certain 
revenues and the required contribution to the sinking 
fund created by the instrument, and a destruction of 
the pledge and an undue diminution of-the annual con- 
tributions to the sinking fund is prevented by a pro- 
hibition against the reduction of the canal tolls, the 
chief source of revenue, beyond a prescribed limit, and 
thus the taxable property of the State is effectually 
relieved from the burden of the debt thus provided 
for. Ample power is given to the financial officers of 
the State to provide against casual deficits in the con- 
tributions to the sinking fund without resort to taxa- 
tion or legislation, and without increasing the debt. 
So that any “funding” or formal renewal of the debt 
is unnecessary, and an adherence to the plain pro- 
visions of the constitation will necessarily extinguish 
the debt. 

It is not difficult, and ought not to be regarded as an 
unreasonable requirement, to state the ‘object”’ to 
which an appropriation is to be applied, or the “single 
work or object”’ for which it is proposed to create a 
State debt, or the “‘ object for which a tax is deemed 
necessary, and to which it is to be applied. 

If an acknowledgment by the comptroller of a defi- 
ciency, and a statement by him of estimated liabilities, 
is a sufficient statement of an “object,” either for an 
appropriation, a debt or a tax, for a sum in gross to 
cover both, the framers of the constitution labored to 
little effect in devising and enacting the stringent pro- 
visions of that instrument. If there were deficiencies 
to be supplied, and liabilities outstanding for which 
moneys should be provided, or necessary expenditures 
to be made in the future, which is probably what was 
intended by “estimated liabilities,” for which provie- 
ion should be made by tax or otherwise, they should 
have been separately and distinctly stated in detail, 
and not grouped together and provided for in the gross, 
as “acknowledged and estimated” by the comptroller 
to an amount exceeding $4,000,000. But without con- 
sidering further the general features of the legislation 
under consideration, it is sufficient to say that if acts 
as general and indefinite as to object and purpose as 
these could stand, a very easy way would be opened 
for the creation of a debt or the imposition of a tax 
for works and objects entirely undisclosed, and the 
moneys to be realized from either would be very much 
at the disposal of the legislature, for it would be diffi- 
cult to say that any application of them was not within 
the general purposes named in the acts, or in some 





other act or public document to which reference was 
made. 

The act, chapter 734, imposing the tax is clearly void, 
as violative of section 13, of article 7 of the constitu- 
tion, in that it does not specify or state either the 
amount or vbject of the tax; and the orders of the 
general and special terms must be reversed, and the 
motion for a mandamus denied. All the judges 


concur, 
Pam aseeUrr a \taee Wes iam 


COURT OF APPEALS ABSTRACT. 


ADULTERATION OF MILK — PENAL STATUTE. 


1. Action to recover penalties under chapter 361, Laws 
of 1865, for delivering at plaintiff’s factory diluted and 
skimmed milk. Defendant was at and about his farm 
managing and contrclling it. His servant prepared 
and delivered at plaintiff's factory diluted and skimmed 
milk. Held, that the evidence, unrebutted by proof, 
that defendant had no knowledge and was in no way 
accessory to the acts complained of, raised a presump- 
tion of fact that they were authorized by him, and 
required the submission of that question to the jury; 
a nonsuit was, therefore, error. The intent of the 
act, chapter 361, Laws of 1865, which imposes a penalty 
upon any person who shall, knowingly, sell, supply or 
bring to be manufactured, to any cheese manufactory, 
diluted, adulterated or skimmed milk, is to punish 
only for actual and intentional violation of its pro- 
visions, a party sought to be charged is only liable 
when the offense is committed by his authority or 
with his knowledge and assent. Actual knowledge of 
the deteriorated quality of each or any particular de- 
livery need not be shown or express authority to dilute, 
adulterate or depreciate the quality of the milk in any 
particular manner or to any particular extent. It is 
sufficient to prove knowledge by the defendant that 
his servants and agents did deliver bad milk, or general 
authority to them todoso. This knowledge or author- 
ity may be implied from circumstances. The Verona 
Central Cheese Co. v. Murtaugh. Opinion by Allen, J 

2. A penal statute will not be extended by implica- 
tion or construction to cases within the mischief, if 
they are not at the same time within the terms of the 
act, fairly and reasonably interpreted. Ib. 


COMMISSION TO TAKE EVIDENCE. 

1. The right of a party to have the evidence of wit- 
nesses taken upon commission, and the power of the 
court to award a commission, depends solely upon the 
statute. Under 2 R. S. 394, §§ 11, 12, 23, a commission 
is not authorized unless an issue of fact is joined and 
is depending when the application therefor is made, 
and the right to the trial of the issue appears upon the 
record. McColl v. Sun Mut. Ins. Co. Opinion by 
Andrews, J. 

2. An order awarding a commission made after judg- 
ment and appeal, and while the appeal is pending 
undetermined, is erroneous. Ib. (Grover, J., dis- 
senting.) 

COMMON CARRIERS— DELIVERY. 

Defendants were common carriers at Charleston. 
Plaintiff deliverd to them fifty bales of cotton, to be 
transported to New York in their steamer “Star of 
the South.” The bill of lading acknowledged receipt 
of the cotton on board, and the referee so found —in 
fact it was on land, and a portion was sent by another 
ship. Plaintiff received from this ship thirteen bales. 
The “Star of the South” was disabled on the voyage, 
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and was taken into Baltimore and there discharged her 
cargo. Plaintiff authorized one C to demand and 
receive from defandants at Baltimore thirty-seven 
bales. He made the demand and paid the freight, but 
received only twenty-two bales, that being all the 
purser could identify as belonging to the plaintiff. 
A number of bales not identified were taken possession 
of by agents of parties claiming cotton by this ship, 
and were forwarded to New York, and of these plain- 
tiff received twelve, leaving him three bales short, for 
which he brought suit and obtained judgment. 

Held, that variance between the finding of the 
referee that the cotton was ‘‘on board,” and the fact 
was immaterial. The gravamen of the action was the 
non-delivery of the three bales in New York in pur- 
suance of the contract. ‘That plaintiff could accept 
delivery at an intermediate port, and such acceptance 
would terminate the voyage and defendants’ liability, 
but that no such delivery and acceptance appeared in 
this case. lst. There was no finding and no fact to 
authorize it, that the cargo of the “Star of the South” 
included the thirty-seven bales. 2d. Plaintiff was not 
bound by any act of C in accepting, in common with 
other claimants, cotton not identified, as a delivery, 
as his authority was simply to demand and receive the 
thirty-seven bales. Whiten v. Pendergast. Opinion 
by Andrews, J. 


DAMAGES IN INJUNCTION SUITS. 


For the trial of an action in which a temporary 
injunction has been issued, counsel fees cannot be 
recovered as damages, upon the undertaking given 
upon the granting of the injunction, unless it appears 
that such expenses were incurred by reason of the 
injunction. A party is entitled to damages for all 
expenses which he has incurred for fees and for local 
expenses in removing the temporary injunction, and 
also any damages to his business, or otherwise neces- 
sarily resulting from it. (Andrews v. Tie Glenville 
Weolen Company, distinguished.) Hovey et al. v. The 
Rubber Tip Pencil Co. Opinion by Church, Ch. J. 


LIBEL. 


In an action of libel, it appeared that in proceedings 
by one C for his discharge in bankruptcy, defendant 
E., a creditor, opposed his discharge upon the ground 
that he was a partner in the firm of M. & Co., and had 
fraudulently omitted from his inventory his interest 
in the property of said firm. Plaintiff, a member of 
said firm, was called as a witness by defendant upon 
the hearing before the register, to whom the matter 
was referred. Plaintiff’s testimony tended to show 
that C was not a member of the firm. Defendant C, 
as attorney for E., filed objections to the discharge, 
among others, one charging the bankrupt with pro- 
curing plaintiff to testify falsely, as to who were the 
partners in the firm, and as to the connection of the 
bankrupt thereunto. Held, that the question as to 
whether the evidence of plaintiff was true or false was 
material and pertinent; that defendants were not pre- 
cluded by the fact that plaintiff was called as a witness 
by defendant E. from insisting that his testimony was 
false; and that the publication was privileged. Marsh 
v. Ellsworth et al. Opinion by Grover, J. 

PLANK-ROAD COMPANY — TITLE TO LAND. 

1. The provisions of the act of 1854, in relation [to 
plank-roads, etc. (chap. 87, Laws of 1854), which author- 
izes a plank-road company to surrender all or any 
portion of its road, and provides that in such case 
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the portion surrendered shall cease to belong to the 
company, and shall revert and belong to the several 
towns, etc., make such surrender equivalent to an 
alienation by the company, and embraces as well laads 
which never before belonged to the towns as those 
which were public highways when acquired by the 
company, and the act cannot be assailed upon the 
ground that it takes the property of a grantor to the 
company for public use without just compensation. 
A corporation organized under the plank-road laws of 
this State is authorized to take, by purchase, the entire 
fee of lands needed for its road, and no condition or 
qualification of the grant will be implied in an abso- 
lute conveyance to it in fee. The grantor retains no 
property therein which will prevent a division of the 
property among its stockholders, or which will pre- 
clude the State, with assent of the company, from 
diverting the land to other public uses, or from declar- 
ing, by law, that a surrender of any part of the road 
by the company shaM operate to transfer the title of 
the company to the town in which the land is located. 
Heath v. Barmore. Opinion by Rapallo, J. 

2. The rule of the common law, that real estate held 
by a corpuration, at the time of its dissolution, reverts 
to the grantor, does not prevail in this State in respect 
to stock cgrporations. Ib. 

3. When lands are conveyed absolutely to a corpora- 
tion having stockholders, no reversion or possibility of 
a reverter remuaius in the grantor. Ib. 


_@—_____—_. 
GENERAL TERM ABSTRACTS.* 


NEW YORK COMMON PLEAS, 1873. 
BANK CHECKS. 


Fraudulent alteration. — A draft was drawn on plain- 
tiff for $27 by his correspondent, and was twice trans- 
ferred by indorsement, the last time to A. B. & Co., 
who deposited in the Continental Bank, the defendants 
in this action — said bank presented it to plaintiff and 
received payment. Between the day the draft was 
issued and that on which it was presented, it had been 
altered in amount by writing after the words “ twenty- 
seven”’ the words ‘“‘hundred and fifty.’’ The words 
“twenty-seven ’’ were inked over, so as to make them 
correspond with the words “hundred and fifty;” so 
that the cashier who signed the draft could not, when 
it was shown him in court, distinguish distinctly the 
outline of the words ‘*twenty-seven”’ as originally 
written. Plaintiff had been in the habit for six months 
of paying drafts filled up in the handwriting of the 
clerk who filled up this draft. The judge charged the 
jury that if they believed from the evidence that 
plaintiff accepted the draft without proper scrutiny of 
its contents, then if the appearance of the filling up 
was such as should have excited his suspicion, he could 
not recover. The jury found for defendant. On 
appeal, held, that the filling up of the draft in a differ- 
ent hand from the one plaintiff was in the habit of 
receiving was not, where the signature was correct, a 
circumstance to excite suspicion. Judgment reversed 
and new trial ordered. White v. Continental Nutional 
Bank. Opinion by Daly, C. J. 

BROKERS. 


Dealers allowed reasonable time to make good margins. 
— Plaintiffs, who are stock brokers, sold a large amount 





* Prepared H L. Cole and N. Murray, uires, 8 
Broad street, New York city. : tha ’ 
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of gold “‘short’’ for account of the defendant ‘‘on a 
margin.’’ On the morning of “ Black Friday ’ this 
margin was insufficient, and at about 10 a. m. of that 
day a demand was made upon plaintiff by defendant 
for ‘‘ about $80,000,” to make the margin good. This 
demand was peremptory and for immediate payment. 
and plaintiff was unable to meet it, whereupon defend- 
ant ‘“‘closed him out.”’ 

Held, in the absence of expfess consent or authority 
such a proceeding was irregular and illegal. Before 
adverse action could be taken against plaintiff, and his 
interest foreclosed by summary action, he was at least 
entitled to the whole business hours of the day devoted 
to such business, as a reasonable time for complying 
with such a demand, even if the exaction of “about 
$80,000 ’’ were one which the defendants were justified 
in making. And this notwithstanding any expressions 
of inability by the plaintiff to comply with such per- 
emptory demand. He was not in default, and had 
locus ponelentie until the expiration of the time 
allowed him by law to make good his margin. (Cam- 
eron v. Derkeim. Opinion by Robinson, J. 


COMMON CARRIERS. 


Freight carried as baggage.— An ordinary traveling 
trunk, containing merchandise, was lowered from a 
loft in plaintiff’s store, in the business part of New 
York city, and given to an express company to be 
transferred and delivered to defendants for transporta- 
tion, the express company exercising an independent 
vocation in no way connected with defendants. In an 
action for the loss of the trunk the question was left to 
the jury whether defendants received as carriers the 
trunk containing the merchandise, knowing it con- 
tained merchandise. Plaintiff had a verdict. 

Held, that defendants cannot be held liable for the 
merchandise contained in the trunk, unless upon some 
special contract to take and carry it as freight, and 
since the express company was in no sense defendants’ 
agent in transferring baggage, whatever knowledge 
they acquired in the course of their business, cannot 
be imputed to defendants, nor were the circumstances 
of the delivery to the express company any evidence 
from which it could be inferred that the trunk con- 
tained merchandise. Judgment reversed. Pratt v. 
New York Central and Hudson R. R. R. Co. Opinion 
by Robinson, J. 

2. Not liable beyond their own line except as for- 
warders. —Action against a railroad company for loss 
of baggage by fire. Defendants are a railroad corpora- 
tion of Connecticut, empowered to operate a railroad 
between New Haven and the New York State line, and 
were authorized by a statute of New York to extend 
their road into this State. Defendants’ said railroad 
connects with the Housatonic railroad, which passes 
through Sheffield. By agreement with the Housatonic 
Company the defendants sold through tickets from 
New York to Sheffield, retained their share of the 
proceeds and paid the balance to the Housatonic Com- 
pany. Plaintiff bought of defendants an ordinary 
coupon railroad ticket, from New York to Sheffield. 
Defendants also attached to plaintiff’s baggage a rail- 
road check, marked “ H. R. R., 1,663." The plaintiff, 


with the baggage, arrived in Sheffield. The baggage 
was taken into the depot of the Housatonic Company 
there, and about un hour after the arrival of the train 
at Sheffield, was accidentally destroyed by a fire which 
consumed the depot and contents. The court below 
found, as a matter of law, that the defendants sold the 





ticket from Bridgeport to Sheffield as the agent of the 
Housatonic Company, and checked the baggage as such 
agent. 

On appeal from judgment for defendant, held, that 
although the defendants are not a corporation of this 
State, and are only through the comity of the laws of 
this State authorized to extend and operate their road 
therein, they are yet within the prohibition of our 
statute against exercising corporate powers beyond 
such as are expressly conferred by law, or necessary to 
the exercise of the general powers conferred (1 R. S. 
600, § 3), and are prohibited from maintaining suits for 
or in respect to any such acts. 2 R.8. 457,82. The 
defendants were incorporated for the purpose of con- 
structing a railroad from New Haven, by way of 
Bridgeport westerly, to the line dividing the State of 
Connecticut from New York, and there is nothing in 
the evidence indicating that they ran their cars over 
any part of the Housatonic road between Bridgeport 
and Sheffield, or ever exercised the functions of com- 
mon carriers thereon. Ib. 

3. There are no other general powers in railroad corpo- 
rations as common carriers of passengers to contract for 
transporting passengers beyond the line of their own 
road, although in some cases they are required to pur- 
chase and sell tickets of other carriers. (Act of 1868, ch. 
573, 7 R.S., Edm. ed., 317.) The contract between the de- 
fendants and the Housatonic Company did not establish 
any community of interests or profits between them; 
it had only relation to the proportionate division of 
the amount to be exacted from the through passen- 
ger to be carried from the line of the one to some 
place on that of the other. The coupon tickets sold 
in the present case sufficiently evidence such sepa- 
rate undertakiug, and that they had each been issued 
under authority of the respective companies. They 
constituted full notice, if such were necessary, of the 
separate obligations of the several companies. 

It is settled that in the ordinary assumption of the 
duty of a carrier of freight and persons between cer- 
tain points established by their charters, and without 
special agreement to the contrary, their obligation 
commences when the freight or passenger is accepted 
for transportation, and terminates when safely deliv- 
ered at the end of its route, and it is only liable as for- 
warder beyond the end of ita line, unless under a law- 
ful contract extending its liability. As to the right of 
a@ passenger purchasing coupon tickets fur different 
roads, and sold at the office of one, it is precisely the 
same as if the tickets had been purchased at the office 
of each road. Judgment affirmed. Milnor v. The New 
York and New Haven R.R. Co. Opinion by Robin- 
son, J. 

—_———»—__—_ 
LIABILITY OF EXPRESS COMPANIES FOR 

DAMAGES OCCASIONED BY EXPLOSIVE 

GOODS. 


SUPREME COURT OF THE UNITED STATES. 
Parrott, plaintiff in error, v. BARNEY ET AL.* 

In 1866, the defendants, who were expressmen en- 
gaged in carrying packages between New York and 
California, by way of the Isthmus of Panama, received 
at New York a box containing nitro-glycerine to be 
carried to California. There was nothing in the ap- 
pearance of the box tending to excite any suspicion of 





*The decision of the court below in this case. will be 
found in3 Alb. Law Jour. 244. 
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the character of its contents. It was received and 
carried in the usual course of business, no information 
being asked or given as to its contents. On arriving 
at San Francisco, California, its contents were leaking 
and resembled sweet oil. The box was then taken for 
examination, as was the custom with the defendants 
when any box carried by them appeared to be dam- 
aged, to the premises occupied by them, which were 
leased from the plaintiff. While an employee of the 
defendants, by their direction, was attempting to open 
the box, the nitro-glycerine exploded, injuring the 
premises occupied by them, and other premises leased 
by the plaintiff to, and occupied by, other parties. 
The defendants had no knowledge of, and no reason 
to suspect, the dangerous character of the contents. 
They repaired the injuries to the premises occupied by 
them. Hell, that they were not liable for the damage 
caused by the accident to the premises occupied by 
other parties. 

Common carriers are not chargeable, in cases frev 
from suspicion, with notice of the contents of pack- 
ages carried by them; nor are they authorized, in 
such cases, to require informatiou as to the contents 
of the packages offered as a condition of carrying 
them. 

Where there is nothing to excite the suspicion of a 
common carrier. as to the contents of a package car- 
ried by him, it is not negligence on his part to intro- 
duce the puckage, when appearing to be damaged, into 
his place of business far examination, and to handle it 
in the same manner as other packages of similar out- 
ward appearance are usually introduced for examina- 
tion and handled. 

The measure of care against accidents, which one 
must take to avoid responsibility, is that which a per- 
son of ordinary prudence and caution would use if his 
own interests were to be affected and the whole risk 
were his own. 

Mr. Justice Fre.p delivered the opinion of the court. 

This action was brought by the plaintiff to recover 
damages for injuries to buildings owned by him in the 
city of San Francisco, caused in April, 1866, by the 
explosion of nitro-glycerine while in charge of the 
defendants. It was originally commenced in the State 
court of California, and was thence removed, on 
motion of the defendants, to the circuit court of the 
United States, where it was tried by the court without 
the intervention of a jury, by stipulation of the par- 
ties, under the recent act of congress. 

The material facts of the case, condensed from the 
findings of the court, are substantially these: The 
plaintiff, being owner of the buildings injured, let a 

‘portion of them in November, 1855, to the defendants 
for a period of two years from the first of January, 
1856. The lease contained covenants that the lessees 
would not receive in the demised premises, either for 
their own account or on storage, or allow any person 
to place therein “‘ gunpowder, alcohol, or any other 
articles dangerous from their combustibility;" that 
they would, during the term of the lease, “‘ occupy the 
premises solely for the business of their calling,” 
which was that of bankers and expressmen, and at the 
expiration of their term would quit and surrender the 
premises with the fixtures in as good condition as the 
reasonable use and wear thereof would permit, dam- 
ages by the elements excepted. The rent stipulated 
was twelve thousand dollars a year, payable in monthly 
installments of one thousand dollars each month in 
advance. The lease was on two occasions subsequently 





renewed on the same terms, once for two years from 
January, 1858, and again for two years from January, 
1860. After the expiration of the latter term, the prem- 
ises were held over from year to year with the assent 
of the plaintiff, though without any special agreement 
on his part, and were thus held on the 16th of April, 
1866, when the injuries complained of were caused, the 
defendants paying rent in accordance with the terms 
of the original lease. Phe remaining portions of the 
buildings were at the time let to other tenants. 

The premises occupied by the defendants were used 
by them for their business, as stipulated in the lease. 
They were engaged in the business of public express 
carriers in the States and territories of the Pacific 
coast, and between New York and San Francisco, by 
way of the Isthmus of Panama, using on the latter 
route the steamships of the Pacific Mail Steamship 
Company, running between New York and Aspinwell 
on the Atlantic side, and Panama and San Francisco 
on the Pacific side, to convey their express matter, 
and transporting the same across the isthmus by the 
Panama railroad. In 1866, the steamers left New York 
on the Ist, llth and 2ist days of each month, and it 
was 2 regulation of the company that no express freight 
should be received at the wharf in New York on those 
days. On the afternoon of March 11, 1866, and after 
the steamer sailing that day had left for Aspinwall, a 
man brought to the wharf from which the steamer had 
taken her departure, a case to be carried to California 
and asked an employee of the defendants to receive it 
for that purpose. The employee informed him that it 
was too late to receive freight on that day, but that he 
could leave the case at his own risk and come the next 
day and get a receipt. He thereupon placed the case 
on the dock, opposite the freight office of the company. 
The employee noticed at the time that the case had 
not been marked or strapped, as required by the regu- 
lations of the company, and called the man’s attention 
to the omission ; whereupon, he requested the employee 
to mark and strap the case at his expense. The case 
was accordingly strapped as required and marked with 
the proper address of the person for whom it was in- 
tended in California. Two days afterward, the man 
returned and obtained a receipt from the proper clerk 
of the company. The case remained on the dock 
where deposited till the next steamer left, when it was 
taken with other freight. At the time the case was 
presented, it was clean and appeared to be in per- 
fect condition. There was nothing in its appear- 
ance calculated to awaken any suspicion as to 
its contents. It required strapping and mark- 
ing, and, when this was done, it was in proper 
condition for shipment. The case was an ordinary 
wooden box about two and a half feet square, and 
weighed three hundred and twenty-nine pounds. 
Nothing was said upon its delivery, or upon taking the 
receipt afterward, or at any other time, about the con- 
tents of the case to the defendants, or to any of their 
employees, nor were any questions subsequently asked 
by any one respecting the contents. The case was 
shipped for California with a large quantity of other 
express freight, amounting to several thousand cases, 
on the steamer that left New York on the 2ist of 
March, 1866. It was carried to Aspinwall, thence 
transported over the Panama railroad, reshipped on a 
steamer at Panama, and arrived in San Francisco on 
the 13th or 14th of April. On the afternoon of the 
14th it was taken from the steamer and placed upon 
the wharf, when it was discovered that the contents 
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were lenking. These contents had the appearance of 
sweet oil. Another box of similar size had been 
stained by the contents leaking and appeared to be 
damaged. On the 16th of April, in accordance with 
the regular and ordinary course of the defendant’s 
business, when express freight is found to be damaged, 
the two boxes were taken to the defendant’s building, 
the premises in question, for examiuation. The agent 
of the steamship company was requested to send a 
representative to be present at the examination so 
that it might be determined, if possible, by inspection, 
where thé responsibility rested between the two com- 
panies for the injury to the case. A representative 
of the company accordingly attended, and, in his 
presence, and in the presence of an agent of the 
defendants, and of other persons, an employee 
of the defendants, by their direction, with a mal- 
let and chisel, proceeded to open the case, and 
while thus engaged the substance contained in it ex- 
ploded, instantly killing all the parties present, and 
causing thé destruction of a large amount of property, 
and the injuries to the buildings occupied by the de- 
fendants, for which the present action is brought. Upon 
subsequent examination it was ascertained that the 
substance contained in the case was nitro-glycerine or 
glonoin oil. The other box contained silver-ware. 

Nitro-glycerine, according to the account given of it 
in the record, in its pure condition, is a nearly colorless 
substance, but when impure it has the color and con- 
sistency of sweet oil. It is a liquid which, under some 
condition, explodes with great violence, its explosion 
being produced by per ion and , and bya 
high degree of pressure, but not by contact with fire. 
If a flame be applied it will burn slowly without ex- 
ploding, and if the flame be withdrawn it will cease to 
burn. It will also explode upon being subjected to a 
heat of 360 degrees Fahrenheit, and in explosion com- 
bustion takes place. When kept in closed vessels it 
gradually decomposes, and iu decomposing disengages 
gases, the pressure alone of which may cause an explo- 
sion. In this case, the nitro-glycerine in some of the 
cans in the case had become partially decomposed, gen- 
erating gases and producing pressure within the cans 
and a tendency to explode. In this condition of decom- 
position the per ion or cc ion caused by opening 
the box with the mallet and chisel, operating in con- 
nection with the internal pressure, produced the ex- 
plosion. 

The discovery of this substance was first announced 
at Paris in 1847, but, prior to 1864, experiments with it 
were confined almost entirely to the laboratory of the 
chemist. It was manufactured only in small quanti- 
ties for scientific purposes. In that year a gentleman 
in Europe by the name of Noble suggested that it 
might be used for blasting purposes, and in the follow- 
ing year he made experiments with it, demonstrating 
its extraordinary power, and succeeded in introducing 
it to a limited extent into some of the European quar- 
ries and mines. An account of its properties was also 
published during that year in England, and in a scien- 
tific periodical in New York. In 1866, a few weeks 
before the explosion, which has given rise to this case, 
a shipment of the article from Noble arrived in San 
Francisco. Efforts were making by the consignees to 
draw public attention to it for blasting purposes, when 
the explosion at the office of the defendants took place. 
A second shipment from the same person to the same 
consignees, made from Hamburg by the steamer 
“European,” exploded on the 8th of April, 1866, at 
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Aspinwa'l, destroying the steamer and other property. 
This was eight days before the explosion at the defend- 
ants’ express office, and the news had not then reached 
San Francisco. Notwithstanding the efforts of Noble 
to bring his nitro-glycerine into notice in 1865, and the 
two shipments mentioned made by him early in 1866, 
at the time the case in question was shipped at New 
York and received at San Francisco, nytro-glycerine 
was not generally known to the public as an article of 
commerce. The explosions at Aspinwall and San 
Francisco, and subsequent ones occurring at Sidney 
and in England, attracted the attention of scientific 
men to the subject, and led to more careful investiga- 
tion and experiment, and to general knowledge of its 
properties. 

But the court finds specifically that neither the de- 
fendants, nor any of the employees of the defendants, 
nor of the Pacific Mail Steamship Company, who had 
any thing to do with the case in question, nor any of 
those killed by the explosion, knew the contents of the 
case, or had any means of such knowledge, or had any 
reason to suspect its dangerous character, nor did they 
know any thing about nitro-glycerine or glonoin oil, or 
that it was dangerous. And the court also finds that 
there was no negligence on the part of the defendants 
in receiving the case or in their failure to ascertain the 
dangerous character of the contents ; and, in view of 
the condition of their knowledge, of the want of means 
of knowledge, and the absence of any reasonable 
ground of suspicion, there was no negligence in the 
handling of the case at the time of the explosion. 

The question presented to us is whether upon this 
state of facts the plaintiff is entitled to recover for the 
injuries caused by the explosion to his buildings out- 
side of that portion occupied by the defendants under 
their lease. For the injuries to that portion the de- 
fendants admit their liability, aa for waste committed, 
under the statute. Immediately after the accident 
they repaired that portion with the sanction of the 
plaintiff, and placed the premises in a condition as they 
were previously. It appears, however, that a part of 
the expenses incurred were by mistake paid by the 
plaintiff in settling for repairs on other buildings. For 
the part thus paid, the court gave judgment for the 
plaintiff under the first count, aud the defendants take 
no exception to its action in this respect. 

To fasten a further liability on the defendants, and 
hold them for injuries to that portion of the buildings 
not covered by their lease, it was contended in the 
court below, and it is urged here that, as matter of law, 
they were chargeable with notice of the character and 
properties of the merchandise in their possession and 
of the proper mode of handling and dealing with it, and 
were consequently guilty of negligence in receiving, 
introducing, and handling the box containing the 
nitro-glycerine. 

If express carriers are thus chargeable with notice 
of the contents of packages carried by them, they 
must have the right to refuse to receive packages 
offered for carriage without knowledge of their con- 
tents. It would, in that case, be unreasonable to 
require them to accept, as conclusive in every instance, 
the information given by the owner. They must be at 
liberty, whenever in doubt, to require, for their satis- 
faction, an inspection even of the contents as a condi- 
tion of carrying the packages. This doctrine would 
be attended in practice with great inconvenience, and 
would seldom lead to any good. Fortunately, the law 
is not so unreasonable. It does not exact any such 
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knowledge on the part of the carrier, nor permit him, 
in cases free from suspicion, to require information as 
to the contents of the packages offered as a condition 
of carrying them. This was ruled directly by the com- 
mon pleas in England, in the case of Crouch v. The Lon- 
don and North Western Railway.* The proposition that 
a carrier is in all cases entitled to know the nature of 
the goods contained in the packages offered to him for 
carriage is there stated to be unsupported by any 
authority, and one that would not stand the test of 
reasoning. 

In Brass v. Braitland + it was held by the Queen’s 
Bench that it was the duty of the shipper, when he 
offered goods which were of a dangerous nature to be 
carried, to give notice of their character to the owner 
of the ship, the chief justice, in delivering the opinion 
of the court, observing that “it would be strange to 
suppose that the master or mate, having no reason to 
suspect that goods offered to him for a general ship- 
meut may not be safely stowed away in the hold, must 
ask every shipper the contents of every package.” 

The case cited from the common pleas recognizes the 
right of the carrier to receive packages offered without 
being made acquainted with their contents when there 
is good ground for believing that they contain any 
thing of a dangerous character. It is only when such 
ground exists, arising from the appearance of the 
package or other circumstances tending to excite his 
suspicions, that the carrier is authorized, in the absence 
of any special legislation on the subject, to require a 
knowledge of the contents of the packages offered as 
a condition of receiving them for carriage. 

It not then being his duty to know the contents of 
any package offered to him for carriage, when there 
are no attendant circumstances awakening his suspi- 
cions as to their character, there can be no presump- 
tion of law that he had such knowledge in any partic- 
ular case of that kind, and he cannot accordingly be 
charged as matter of law with notice of the properties 
and character of packages thus received. The first 
proposition of the plaiutiff, therefore, falls, and the 
second, which depends upon the first, goes with it. 

The defendants, being innocently ignorant of the 
contents of the case received in the regular course of 
their business, were not guilty of negligence in intro- 
ducing it into their place of business and handling it 
in the same manner as other packages of similar out- 
ward appearance were usually handled. ‘‘ Negligence” 
has been defined to be ‘‘ the omission to do something 
which a reasonable man, guided by those consider- 
ations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which a 
prudent and reasonable man would not do.’’? It must 
be determined in all cases by reference to the situation 
and knowledge of the parties, and all the attendant 
circumstances, what would be extreme care under 
one condition of knowledge, and one state of circum- 
stances, would be gross negligence with different knowl- 
edge and in changed circumstances. The law is rea- 
sonable in its judgments in this respect. It does not 
charge culpable negligence upon any one who takes 
the usual precautions against accidént, which careful 
and prudent men are accustomed to take under similar 
circumstances.§ 
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The case of Pierce v. Winsor,* decided by Mr. Jus- 


tice Clifford in the circuit court of the district of Mas- 
sachusetts, furnishes a pertinent illustration of this 
doctrine. There a general ship was put up for freight. 
Among other freight offered and taken was mastic, an 
article new in commerce, and which was so affected by 
the voyage that it injured other parts of the cargo in 
contact with it, and caused increased expenditure in 
discharging the vessel. The court held the shipper 
and not the charterer liable, and observed that ‘the 
storage of the inastic was made in the usual way, and 
it is not disputed it would have been proper, if the 
article had been what it was supposed to be when it 
was received and laden on board. Want of greater 
care in that behalf is not a fault, because the master 
had no means of knowledge that the article required 
any extra care or attention beyond what is usual in 
respect to other goods.”’ 

This action is not brought upon the covenants of the 
lease; it is in trespass for injuries to the buildings of 
the plafntiff, and the gist of the action is the negligence 
of the defendants; unless that be established, they are 
not liable. The mere fact that injury has been caused 
is not sufficient to hold them. No one is responsible 
for injuries resulting from unavoidable accident while 
engaged in a lawful business. A party charging negli- 
gence as a ground of action must prove it. He must 
show that the defendant, by his act or by his omission, 
has violatet some duty incumbent upon him, which 
has caused the injury complained of. 

The cases between passengers and carriers for injuries 
stand upon a different footing. The contract of the 
carrier being to carry safely, the proof of the injury 
usually establishes a prima facie case, which the carrier 
must overcome. His contract is shown prima facie at 
least, to have been violated by the injury. Outside of 
these cases, in which a positive obligation is cast upon 
the carrier to perform safely a special service, the pre- 
sumption is that the party has exercised such care as 
men of ordinary prudence and caution would exercise 
under similar circumstances, and, if he has not, the 
plaintiff must prove it. 

Here, no such proof was made, and the case stands as 
one of unavoidable accident, for the consequences of 
which the defendants are not responsible. The conse- 
quences of all such accidents must be borne by the suf- 
ferer as his misfortune. 

This principle is recognized and affirmed in a great 
variety of cases —in cases where fire originating in one 
man’s building has extended to and destroyed the 
property of others; in cases where injuries have been 
caused by fire ignited by sparks from steamboats or 
locomotives, or caused by horses running away, or by 
blasting rocks, and in numerous other cases which 
will readily occur to every one. The rule deducible 
from this is, that the measure of care against accident, 
which one must take to avoid responsibility, is that 
which a person of ordinary prudence and caution would 
use if his own interests were to be affected, and the 
whole risk were his own. 

And the principle is not changed whether the injury 
complained of follows directly or remotely from the 
act or conduct of the party. The direct or remote 
consequences of the act or conduct may determine the 





* 14 Com. Bench, 291. 

+6 Ellis & Blackburn, 485. 

+ Bhai v. Birmingham Water Works, 11 Exch. 784. 
$Shearm and Redf., § 6. 





*2 Clifford’s Reports, 18. 

+ Hoffman v. Tuolumne County Water Co., 10 Cal. 413; Wolf 
v. St. Louis Independent Water Co., id. 541; Todd v. Cochell, 
id. 97. 
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form of the action, whether it shall be case or trespass, 
where the forms of the commun law are in use, but 
cannot alter the principle upon which liability is en- 
forced or avoided. In Brown v. Kendall, which was 
before the supreme court of Massachusetts, the action 
was in trespass for an assault and battery. The de- 
fendant was trying to part two dogs fighting, and, in 
raising his stick for that purpose, accidentally struck 
the plaintiff in his eye, injuring it severely. The court, 
Mr. Chief Justice Shaw delivering the opinion, held 
that the defendant was doing a lawful and proper 
act, which he might do by the use of proper and 
safe means; and that if, in so doing, and while using 
due care, and taking all proper precautions neces- 
sary to the exigency of the case to avoid hurt to 
others, the injury to the plaintiff occurred, the defend- 
ant was not liable therefor, and that the burden of 
proof was on the plaintiff to establish a want of due 
care on the part of the defendant. In Harvey v. Dun- 
lup,+ which was before the supreme court of New York, 
the action was trespass, for throwing a stone at the 
plaintiff's daughter by which her eye was put out. It 
did not appear that the injury was inflicted by design 
or carelessness, but, on the contrary, that it was acci- 
dental, and it was held that the plaintiff could not 
recover. ‘‘ No case or principle can be found,” said 
Mr. Justice Nelson, in denying a new trial, “ or, if 
found, can be maintained, subjecting an individual to 
liability for an act done without fault on his part ;” and 
in this conclusion ve all agree. 
Judgment affirmed. 


————»—___—_ 


DECISIONS OF THE COURT OF APPEALS. 


The following decisions in the court of appeals were 
handed down on Tuesday: 

The United States of America v. Fox.—Judgment 
affirmed with costs.——The Boston and Albany Rail- 
road Co. v. President, etc., of the village of Greenbush. 
In the matter of Kellum.—Judgment affirmed with 
costs. —— Randall v. Elwell.—Judgment affirmed with 
costs.—— Kipp v. Merwiu.—Judgment affirmed with 
costs.—— Smith v. Miller.—Judgment affirmed with 
costs. ——The J. Russell Manufacturing Co. v. New 
Haven Steamboat Co.—Judgment affirmed with 
costs.—— Dorcher v. Shaw.—Judgment affirmed with 
costs.—— The People ex rel. Abrams v. Commissioners 
of Taxes for the city of New York.—Judgment affirmed 
with costs. —— The Board of Commissioners of Pilots 
v. Pacific Mail Steamship Co.—Judgment affirmed with 
costs. —The People ex rel. The Commissioners of High- 
ways of the town of Lee v. Wilson.—Judgment affirmed 
with costs.——Cook v. Spaulding.—Judgment affirmed 
with costs.—Dung v. Parker.—Judgment reversed 
and new trial granted, costs to abide event.—— Savage 
v. Howard Insurance Company.—Judgmeut reversed 
and new trial granted, costs to abide event. Savage 
v. Long [sland Insurance Co.—Judgment reversed and 
new trial granted, costs to abide event.——Witty v 
Matthews.—Judgment reversed and new trial grant- 
ed, costs to abide event.——Jones v. The People.— 
Judgment reversed and new trial granted. —— The 
Bowling Green Savings Bank v. Todd.—Order affirmed 
without costs.—— Disbrow v. Garsia.—Order affirmed 
with costs.——Welsh v. Darragh.—Order affirmed with 
costs. ——Pitts v. Pitts.—Order affirmed with costs. — 





*6 Cush, 295. 
+ Lalor’s Reports, 193. 





The Farmers and Mechanics’ National Bank v. 
Sprague.— Order affirmed with costs.——In the matter 
of Bucking v. Dowling.— Order aftirmed with costs. — 
In the matter of Smith, to vacate an assessment.—Order 
of general term reversed and order of special term 
affirmed with costs.—In the matter of Dickel, to vacate 
an assessment.— Order of general term reversed and 6r- 
der of special term affirmed with costs.—Benton v. Mar- 
tin.— Order granting new trial reversed and judgment 
ordered for defendant on the verdict, with costs.—— 
Klein v. Tupper.— Order of general term affirmed and 
judgment absolute for the defendant, with costs. —— 
People ex 1el. Hopkins, Comptroller, etc., v. Board of 
Supervisors of county of Kings.— Order of general 
and special term reversed, and motion for mandamus 
denied, with costs.—— Raynor v. Selmes.— Order of 
general term reversed and order of special term 
affirmed, with costs.—— Reade v. Waterhouse.— Order 
of general and special term reversed and motion 
denied, with costs.—— Fredericks v. Taylor.— Order 
of general and special term reversed. In the matter 
of Disbrough.— Order affirmed, without costs.—— 
People ex rel. Furman v. Clute.—Judgment aud 
remittitur amended by giving the plaintiffs costs in 
the supreme court. —— People ex rel. Sawyer v. Asses- 
sors of the town of Springport.— Judgment of the 
supreme court reversed, etc.—— Reed v. Reed.— 
Judgment affirmed, except as to the $250 allowed to 
Mr. Lamberson, and as to that the judgment of the 
supreme court and order of the surrogate reversed, 
without costs to either party.—— Cushman v. Hat- 
field.— Motion denied without costs.—St. Luke’s 
Home for Indigent Females v. Association for Respect- 
able [Indigent Females.— Motion denied, without costs. 
—— Stephens v. Howe.— Appeal dismissed, with costs. 
— Carrington v. Florida Railroad Company. — Ap- 
peal dismissed, with costs.——Sammis v. Stanton.— 
Appeal dismissed, with costs. —— People ex rel. Addi- 
son and Elkland Plank Road Company v. Freeman.— 
Appeal dismissed, with costs.—— Halstead v. Halstead. 
— Appeal dismissed, with costs. 


————»— 
sp ho st 
A Treatise on Facts as Loy By 
Ja marey ny Third. American ‘eat fom. by ‘ia ‘own- 
er, Voorhis 


shend, with an appendix. k: 
& Co., 66 Nassau street, New tore 1878. 


No better criterion of the professional need of an 
American publication of ‘‘Ram on Facta,’’ or of the 
genuine value of such a publication could be found 
than the extent of its sale in this country. Two edi- 
tions of this work having been exhausted, the pub- 
lishers have issued a third edition, comprising some 
additions. Of the notes by Mr. Townshend we have 
already had occasion to speak in high terms in 
former notices of this work, and in a notice of the 
American edition of ‘‘ Ram’s Science of Legal Judg- 
ment,’ also annotated by Mr. Townshend. The 
appendix now contains ** David Paul Brown’s Golden 
Rules for the examination of a witness,” ‘“‘ Cox’s advice 
for conducting the examination of witnesses and open- 
ing a case to the jury,” *‘ Wendell on Theory and Fact,”’ 
* Hoffman's Fifty Resolutions in regard to professional 
department,’ and ‘“* Cases of Mistaken Identity and of 
Erroneous Conviction.’’ The cases on “ mistaken iden- 
tity’ and “‘ erroneous conviction ” were not included 
in the preceding editions of the work. They consti- 
tute about sixty pages of matter of an extremely dra- 
matic character. The introduction of these cases into 
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the work is quite in keeping with the general design, | condensation. The consequence is, that the number of 


and adds something of value to it. The subject of 
“ facts," as the basis of the inquiry of juries, and in 
their relation to the liability aud guilt of men, is one 
of decidedly dramatic interest. The consideration of 
such a subject amounts almost to a “‘ fascination ’’ with 
many lawyers, and it is unquestionably strong proof 
of high legal discipline to be enabled to arrange, clas- 
sify and present facts in an excellent manner. It is an 
equally strong proof of legal acumen and forensic abil- 
ity to be enabled to discern the real from the sham, 
the relevant from the irrelevant, and make the dis- 
tinction apparent to the minds of jurors. The present 
work is particularly adapted to the acquirement and 
sustenance of those powers which are essential to the 
successful nisi prius lawyer. while it is of interest to a 
large class of general readers, professional and non-pro- 
fessional. 


of caus decided in the B courts, with Notes and 
Reference. hy Ne 


- Vol. Uf. Albany, 
N. Y.: William Gould & & So 

The design of the * English Raperte” and their im- 
portance and usefulness to the profession having been 
sufficiently set forth in the initial volumes, the editor, 
in the present volume, gets thoroughly down to his 
work and continues his excellent reporting without 
preface, or other signal of attention or note of explana- 
tion. The editor displays good judgment in the selec- 
tion of the cases, and considerable research in the 

preparation of his notes. 
Amoug the annotated cases (of which there are nearly 
a score), Denyssen v. Mostert, p. 112, is of peculiar in- 
terest, as illustrating the law of ‘‘ Mutual Wills: This 
case gives an exposition of the effect of the Roman- 
Dutch Law prevailing in the Cape of Good Hope, in 
respect to a mutual will, made by husband and wife, 
aud holds that such mutual will is to be construed as a 
separate will, the deposition of each spouse being 
treated as applicable to his or her half of the joint 
property, and that each spouse is at liberty to revoke 
his or her part of the will during the co-testator’s life- 
time, with or without communication with the co-tes- 
tutor, or after the co-testator’s death. This will was 
made by husband and wife, having community of 
goods, and provided for payment of debts, with pro- 
vision for children with grandchildren, and nominated 
sole and universal heirs. Held, that it was revocable 
by the surviving spouse, who had not adiated or ac- 
cepted the provisions therein given, so far as affected 
her property, and that she was entitled to claim her 
half of the inheritance. The note to Denyssen v. 
Mostert gives the American law of *‘ Mutual Wills,” as 
declared in Matter of Day, 1 Bradf. Sur. R. 476; 
Sch ker v. Schmidt, 4 Am. Rep. 135; Gould v. 
Mansfield, 103 Mass. 408; Alter’s Appeal, 4 Am. Rep. 
433, and others. Besides the practical utility of these 
reports, there is a theoretical and historic utility 
which renders the series of peculiar value to the pro- 
fession in America. An examination of a volume 
of the “‘ English Reports” will give a kind and extent 
of information on various legal topics in England and 
in the numerous countries under her control not to be 
found anywhere else. But there is one thing, which 
may or may not be a fault, but which detracts some- 
what from the value of the series, and that is the lack of 
condensation. The cases are taken verbatim from the 
corresponding full reports published in England — head 
notes, statements of facts, arguments of counsel, as 
weii as opinions of the court, without abridgement or 








cases comprised in a volume of the American series is 
fewer than ought to be contained in a series of “‘se- 
lected"’ reports. In the present volume there are 
hardly one hundred cases, whereas a careful elimina- 
tion of matter not absolutely indispensable, and a care- 
fully condensed statement of the facts and the argu- 
ments, would have allowed the insertion of about one- 
third more cases. In Denyssen v. Mostert about nine 
pages are devoted to the statement of facts and the 
argument of counsel, which could have been ‘easily 
dispensed with, as the opinion of the court gives the 
“facts material to the decision of the case."’ Not- 
withstanding this fact, the ‘*Euglish Reports” are an 
excellent and valuable eeries, and fully worth the price 
asked for them by the publishers. 


——_—_ 


CoRRECTION. — We have a note, from the gentleman 
who prepares the abstracts for the Law JouRNAL, of 
the decision of Mr. Justice Mullin, stating, that the 
abstracts in the cases of McArthur v. Robinson and 
Starbird v. Beeman, ante, pp. 250, 251, were abstracts 
of dissenting opinions. 

—_—_>—__———_ 


Our Reporters. — The extent to which reporters 
carry their desire to obtain and report opinions is well 
illustrated in the last (63d) volume of Barbour. The 
case of Clark v. Cottrell, decided in 1864, is reported 
(p. 385). The reversal of the case, by the court of ap- 


peals, in 1870, three years ago, is reported in 42 N. Y. 
527, and yet Mr. Barbour gravely reports the case as 


good law, without a comment, and probably without 
knowledge of the reversal, and sends it out to mislead 
the profession. 

——__>___——_ 

LEGAL NEWS. 


The election for circuit court judges of Illinois takes 
place on the 2d of June. 


The United States supreme court has adjourned to 
the second Monday in October. 

Ex-president Woolsey, of Yale, is preparing, for 
publication, the lectures of the late Professor Hadley 
on Roman law. 

The Russellville (Ky.) Herald, in an account of an ex- 
traordinary revival in progress at Springficld, Tenn., 
says: 

“Among those converted are the sheriff of the county 
and one of his deputies. The interest in the meeting 
was so great that the chancery court, which was in ses- 
sion there during the time, adjourned, and business 
was suspended, and court, lawyers, merchants, and all 
others, turned out to witness the working of the Lord 
in their midst.” 

At a meeting of the Cleveland Bar Assvciation, held 
on the 3d inst., the resolution introduced at a previous 
meeting censuring Judge Sherman of the United 
States district court was reconsidered and rejected. 
A resolution was adopted in its stead declaring that 
the usefulness of Judge Sherman has been seriously 
impaired by the disclosures in his evidence before the 
congressional committee, and that they cannot extend 
to him the confidence so necessary between the bench 
and bar in the proper administration of justice. 

Forty-eight lawyers in Reading, Penn., have peti- 
tioned the constitutional convention to abolish the 
grand jury system. 
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THE TAKING AND FLOWAGE OF LANDS 
FOR MILL PURPOSES. 

Prohibitions against legislative favoritism -are 
found in all governmental constitutions. No consti- 
tutional government is allowed, in theory, to take the 
property or rights of one citizen and bestow them 
upon another. In every American constitution es- 
pecially are there to be found limiting provisions, 
respecting the taking of private property and rights, 
and restrictions upon the exercise of the right of 
eminent domain. The universal American constitu- 
tional law is, that private property shall not be taken 
except for the public use, and upon adequate compen- 
sation. The exercise of the right of eminent domain 
has been extensively delegated to private individuals 
and corporations in America. In no other country 
have such enormous grants of franchises and powers, 
both of taxation and eminent domain, been bestowed 
as in our own country —a country whose constitu- 
tional prohibitions are particylarly restrictive of gov- 
ernmental favoritism. As a consequence, the litiga- 
tion, relative to the rights thus conferred, has been 
extensive and important. The principal question 
raised in the adjudications has been with reference to 
the publie character of the trade, business, enterprise 
or institution invested with these peculiar rights. 
Where the uses, to which the property or rights con- 
demned, are both private and public, and there is a 
corresponding mixture of public and private gain 
or benefit— as is the case with most of the large 
enterprises in this country —it is by no means 
an easy task to determine whether the uses are 
sufficiently public to warrant a delegation of the 
right of eminent domain. Railroads have been 
pretty generally conceded to be public in their char- 
acter, and entitled to the right of eminent domain as 
weil as, in many cases, to the taxing power. The 
legislative discretion in deciding these institutions of 
modern commerce to be public, and therefore entitled 
to peculiar privileges, has not been largely interfered 
with by the courts. Some of the courts, indeed, hold 
that, in every instance, it is within the discretion of 
the legislature to pronounce an enterprise sufficiently 
public to be entitled to the right of eminent domain. 
Other authorities, on the contrary, assert that this 
discretion is within the control of the courts, which 
are always to be the final arbiters of the constitution- 
ality of a legislative enactment conferring these rights. 
The adjudications are, therefore, somewhat contradic- 
tory; but a review of the authorities upon any branch 
of this subject will be found of both legal and histori- 
cal value. 

The development and application of the doctrine 





of the delegation of the right of eminent domain, for 
the taking and flowage of lands for mill purposes, 
forms a most interesting branch of the jurisprudence 
of this country. As the doctrine involved is funda- 
mental and constitutional, the decisions are based 
upon the nature of American institutions and govern- 
ments, and do not depend upon the English decisions 
except for illustration and confirmation. The general 
condition of the law on this subject is thus stated by 
Angell in his work on Water Courses, ch. 12: “The 
legislatures of several States have authorized the con- 
demnation of lands of individuals for mill-sites where, 
from the nature of the country, such mill-sites could 
not be obtained for the accommodation of the inhab- 
itants without overflowing lands thus condemned. 
The statutory law upon this subject in some of the 
States gives the right of flowing first, and then im- 
poses on the mill owner a subsequent liability of pay- 
ing damages, to be afterward annually assessed ; while, 
in other States, the land owner is divested of his title 
to the land itself, and the damages therefor are assessed 
and paid upon, or concurrently with, the grant of a 
permission to erect a mill.” In speaking of the origin 
of these grants, Mr. Angell says: “Nothing can be 
more clear than that legislative acts of this character 
essentially promote the good of a community in 
its progress from a wilderness to cultivation. 
As was the case with the North American Colonies 
in the early part of their history, when lands were of 
comparatively little value, and the support of grist- 
mills and saw-mills was a measure of vital necessity ; 
and they were consequently encouraged in every 
possible manner. Mill sites were, in some instances, 
appropriated from common lands by the votes of their 
proprietors, and mills were often exempted from 
taxation by the municipal corporations within which 
they were established. In many instances, they were 
erected in parts of the country covered by the primi- 
tive forests, and where the extent of the flowing, 
and even the owners of the lands, were unknown.” 
Id. According to some of the decisions, the question 
whether mills are public in their character depends 
somewhat upon the duties of the owners or operators. 
In Tyler v. Beacher, 44 Vt. 648, it was held that a 
mill, whose operators were compelled by law to grind 
well all grain received by them for that purpose, but 
were not compelled by law to receive all grain 
brought to them for grinding, was not a public benefit 
in the constitutional sense, And a legislative enactment 
authorizing the flowage of lands by the maintenance 
of adam, at a height sufficient to run such a mill, was 
unconstitutional. The decision in this case is very 
elaborate, and, in the course of the opinion, Judge 
Wheeler said: “Decisions from Virginia, -North 
Carolina, Kentucky, Tennessee and Georgia are 
sometimes cited in support of the right to take prop- 
erty in this manner for mills. But in all these States 
the mills were made public mills, by being required 
by law to grind for all in due turn for regulated tolls 
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and in some of them the mills were made public by 
more explicit provisions. Carr, J., Crenshaw v. 
State River Co., 6 Rand. (Va.) 245; Burgess v. Clark, 
13 Ired. (N. C.) 109. In Kentucky, when private 
property was taken for such a mill, the statutes 
required the mill owner to begin to build the mill 
within one year, and to complete it within three 
years, and afterward continue it in good repair for 
public use, and if destroyed to rebuild and continue 
it, or the property taken would revert to the former 
owner and his heirs. Statute Laws of Kentucky, 
1834, p. 1215, § 7; McAfee v. Kennedy, 1 Litt. 92; 
Shackleford v. Coffee, 4 J.J. Marsh. 40. The statutes 
of Tennessee provided that every mill which ground 
for toll should be a public mill; that the miller should 
grind according to term for prescribed tolls, and 
imposed penalties for violation by millers. Upon the 
question of the power to take private property for 
such mills, Green, J., in Harding v. Goodlet, 3 Yerg. 
41, said: “The grist-mill is a public mill; the miller 
is a public servant; he is allowed a compensation for 
grinding; his duties as a miller are prescribed, and 
penalties are imposed for a violation of any of these 
duties.” Upon this ground the taking was upheld in 
that case. The supreme court of Alabama held, in 
Sadler v. Langham, 34 Ala. 311, that the right of 
eminent domain might be exercised in behalf of 
mills that ground grain for toll, and were compellable 
by law to render impartial service for all, but seems 
to have been of the opinion that it could not be 
exercised in favor of mills not so compellable. 
Judge Cooley, in the opinion of the court, 
in The People v. Township Board, 9 Am. Law 
Reg. N. S. 487, decided in the supreme court of 
Michigan, said that the distinction taken in Sadler v. 
Langham was a very reasonable one.” But in New- 
comb v. Smith, 1 Chandler's Rep. (Wis.) 71, and 
Thiur v. Vorghtlander, 3 Wis. 461, this distinction 
was not made. In Newcomb v. Smith, which is the 
leading case in Wisconsin on this subject, the broad 
principle was decided, without limitation, that the 
appropriation of land for the use of water-mills was 
a “public use” in the constitutional sense. In this 
case Hubble, J., in delivering the prevailing opinion, 
said: “ Wherever there is even an apparent public 
interest to sustain a public act, the legislature and 
not the court is the proper judge of its necessity. 
* * * Never, unless in cases of palpable and 
wanton abuse of power, or when the evidence of a 
departure from the rule of public use is manifest on 
the face of the act, can the courts properly interpose 
and declare such acts void.” And such is the law in 
Massachusetts. In Stowell v. Flagg, 11 Mass. 364, 
the constitutionality of the statute of 1795 was 
affirmed. This statute established a right in the 
owners of mills to flow adjacent lands if necessary to 
the running of their mills, subject only to such dam- 
ages as should be ascertained by the particular pro- 
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cess directed therein. Parker, C. J., in the opinion, 
said: “I cannot help thinking that this statute was 
incautiously copied from the ancient colonial and 
provincial acts, which were passed when the use of 
mills, from the scarcity of them, bore a much greater 
value, compared to the land used for the purposes of 
agriculture, than at present. But with this we have 
nothing to do. As the law is, so we must declare 
it.” See, also, Burton, etc., Mill Corporation v. New- 
man, 12 Pick. 467; French v. Manuf. Co., 23 id. 216, 
But the rule laid down in Tyler v. Beacher, supra, and 
in the cases cited in conformity with that decision, 
seems to be the more reasonable and just. The leg- 
islature has not power to so determine that a use is a 
public use as to make the determination conclusive, 
The attempt of the legislature to exercise the right ot 
eminent domain does not therefore settle that it has 
the right; but the existence of the right in the legis- 
lature in any class of cases is left to be determined 
under the constitution by the courts.” Wheeler, J., 
in Tyler v. Beacher. And where the legislature does 
not reserve to itself any control over the use of the 
property taken, or where the public use of the prop- 
erty cannot be compelled, the use is not public in the 
constitutional sense. ‘ As to railroads, in respect to 
the public, all persons have the right to ride, and to 
have property carried on them in the vehicles of the 
roads, upon payment of a common charge. As to 
turnpikes, all persons may pass and carry on them in 
their own vehicles, upon payment of a common toll. 
All who have occasion may use ways laid out to pri- 
vate dwellings or lands. School-houses are instru- 
ments of a system that is maintained for all the peo- 
ple of the State. The public, or some essential part 
of it, has the right to have, and has to some exteut 
the actual use and enjoyment of all these, and the 
takers of property for them are, in some sense, agents 
for the State in taking, and trustees for the people in 
holding the property taken, although they go into the 
enterprise in some cases merely for private gain.” 
Wheeler, J., in Tyler v. Beacher. And a legislative 
enactment conferring the right to take or flow lands 
for mill purposes, without making the public use of 
such mill compulsory, shall be declared unconstitu- 
tional. 





—— 


At a meeting of the Bar Association of New York 
on Tuesday evening, Mr. Delafield, chairman of the 
special committee on law reporting, presented a 
report strongly denouncing the present plan of re- 
porting, in vogue in this State. The committee, 
however, was not prepared to recommend any defi- 
nite plan to remedy the evil, and was continued for 
further deliberation. Resolutions were adopted con- 
demning the provisions in the New York charter 
reducing the salaries of the judges, and urging such 
legislation as will secure a return to the salaries as 
established before the reduction. 
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THE LATE CHIEF JUSTICE. 


Salmon Portland Chase was born in Cornish, N. H., 
on the 13th day of January, 1808. His father, Itha- 
man Chase, was of English descent, and had six 
brothers, three of whom attained prominent positions 
in public life— Dudley Chase being United States 
senator and chief justice of Vermont, Salmon Chase 
being a prominent lawyer and politician in Portland, 
and Philander Chase being bishop of the Protestant 
episcopal church of Ohio. 

In 1817, Ithaman Chase died, leaving a large family 
with but slight means of support. At the age of 
twelve, Salmon P. was committed to the care of his 
uncle, the bishop, who resided at Worthington, Ohio. 
Here he devoted himself to study and to labor upon 
his uncle's farm for about a year, when he was placed 
in a collegiate institution at Cincinnati. In 1823 he 
returned to New Hampshire, and, after teaching 
school for a while, entered the junior class at Dart- 
mouth college, graduating two years later, at the age 
of eighteen. 

There was nothing particularly notable in his 
college career. Though creditable, it was not bril- 


liant, and gave no promise of the intellectual powers 
which after years developed. In person, Mr. Chase 
was, at this time, tall, slender and slightly bent; in 
manner shy and diffident, and, in appearance, rustic 


and awkward. 

Shortly after graduating, with his diploma, a few 
dollars and his blind mother’s blessing, he started out 
into the world to seek his fortune. New York, Phil- 
adelphia and Fredericksburgh were successively 
visited, but no employment could he find. At last, 
with a heavy heart, he determined to go on to 
Washington, and there make a final effort before 
returning to his New Hampshire home. This, his 
first visit to the capitol, is thus described by a 
graphic writer: “It was at the close of a bleak 
day, late in November, that he came in sight 
of the city. The last tint of daylight was fading 
from a sullen sky. The dreary twilight was setting 
in; cold blew the wind from over the Maryland hills. 
The trees were leafless; they shook and whistled in 
the blast; gloom was shutting down upon the capitol ; 
the city wore a forbidding aspect, and the whole 
landscape was desolate and discouraging in the ex- 
treme. Here was mud in which the stage-coach 
lurched and rolled as it descended the hills. Yonder 
was the watery spread of the Potomac, gray, cold, 
dimly seen under the shadow of coming night. Be- 
tween this mud and that water, what was there for 
him?” Not much, surely, it seemed for a long time. 

With the. aid of the stage-driver he eucceeded in 
getting “half a room” in a modest boarding-house, 
his co-tenant being’a young man named Williams, a 
clerk in the Treasury Department. 

On the 23d of December, an advertisement ap- 
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peared in the “National Intelligencer,” announcing 
that the “subscriber intends opening a select classical 
school in the western part of the city, to commence 
on the second Monday in January,” and soliciting 
pupils. The subscriber was Salmon P. Chase. Day 
after day, the advertisement appeared, and day after 
day Salmon waited anxiously, hopefully, for pupils. 
The old year went out, the new year came in, the 
“second Monday in January” passed, but no pupils 
came. His slender purse was empty. He had called 
upon his uncle Dudiy who was then in the Senate, 
and had received much excellent advice, and nothing 
more. 

At last all hope of pupils died out in his heart, and, 
as a last resort, and at the urgent solicitation of his 
room-mate Williams, he determined to ask his uncle’s 
assistance in securing a clerkship in “the Depart- 
ment.” He didso. The uncle’s reply was: “I once 
got an appointment for a nephew of mine, and it 
ruined him. If you want half a dollar with which 
to buy a spade, and go out and dig for your living, 
I'll give it to you cheerfully, but I'll not get youa 
place under government.” This seemed a harsh 
and unfeeling answer, and so Salmon thought it, 
but he lived to see its wisdom. 

A day or two after, as he was preparing to return, 
disappointed and disheartened, to his home, he was 
offered the charge of a school from which the pro- 
prietor was about to retire, and most joyfully and 
thankfully did he accept it. Among the patrons of 
this school was William Wirt, then the Attorney-Gen- 
eral of the United States. In his office, and under 
his direction, Mr. Chase pursued the study of the 
law during the hours not occupied by the duties of 
the school-room. In 1829 he was admitted to the 
bar. 

Having determined to make Cincinnati his future 
home, he gave up his school the following spring, 
and removed thither and opened a law office. For 
years, however, he made but slight progress in secur- 
ing a practice. His abundant leisure he devoted to a 
diligent, thorough study of the law, and to the prep- 
aration of an edition, in three volumes, of the Ohio 
Statutes at Large, with notes and an historical intro- 
duction. It is worthy of note that the two leading 
members of President Lincoln's Cabinet, Mr. Chase 
and Mr. Stanton, had both, in early life, been con- 
tributors to the legal literature of Ohio. Mr. Stanton 
having been State reporter for three years — 1841 to 
1844. 

The intelligence, accuracy, and thoroughness with 
which Mr. Chase lad prepared his work was at once 
recognized by the profession and gained him a speedy 
recognition. In 1834 he was appointed solicitor of 
the Bank of the United States, in Cincinnati, a posi- 
tion which, while not of itself very lucrative, gave 
him the confidence and a fair share of the patronage 
of the people. His extreme diffidence was, however, 
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a serious drawback. It is said that so nervous was 
he upon his first argument before the court that he 
entirely broke down. This diffidence he gradually 
overcame, and by the time he was twenty-nine years 
of age he had acquired a solid reputation as a lawyer 
and a paying practice. 

The anti-slavery movement was just beginning to 
make itself felt, though its friends and adherents in 
Cincinnati were very few. Situated on the boundary 
line between the slave and the free States the popular 
sentiment of that city was strongly pro-slavery. For 
a young man in the position of Mr. Chase, struggling 
to gain a livelihood and a position, to run counter to 
that sentiment, seemed scarcely less than suicidal. 
But he did it. In 1837 he volunteered to defend a 
colored woman, claimed as a fugitive slave. His 
argument on that occasion is said to have been ex- 
haustive and brilliant; but, of course, it did not avail. 
As he left the court room, a looker-on said, “ there goes 
a fine young fellow who has just ruined himself.” 
The same year he defended Mr. James G. Birney, 
who was prosecuted for harboring fugitive slaves. He 
took the broad ground that slavery was local and 
freedom national— that the moment a slave set foot 
upon free soil he became free. His chivalrous devo- 
tion to duty and conviction in opposition to his own 
interests and to the universal sentiment of the com- 
munity, reminds one of similar characteristics in the 
late Mr. Seward as manifested in his defense of the 
negro Freeman. , 

In 1842 he was called upon to defend a Mr. Van 
Zandt, who was indicted under the fugitive slave law 
of 1793, and tried on the charge of “concealing and 
harboring” slaves. Of his speech on this occasion 
Dr. Bailey wrote: “ Whether viewed as a legal argu- 
ment or as a specimen of forensic eloquence it has 
seldom been equaled.” The decision was against 
Van Zandt, and the case was carried to the United 
States Supreme Court, where it was argued in 1846 
by Mr. Chase and Mr. Seward. The decision of the 
court below was sustained. 

Not only in the courts, but in the political arena 
was Mr. Chase active and energetic in his opposition 
to slavery, and, although that contest was conducted 
by some of the ablest men of the country, Salmon P. 
Chase was the acknowledged leader of them all. 

In 1849 he was chosen senator of the United States 
for Ohio, and distinguished himself in that body, no 
less by his wise and energetic support of economic 
reform than by his powerful speeches in the slavery 
debates. 

Upon retiring from the senate in 1855, he was 
elected governor of Ohio, and at the close of his first 
term was re-elected by the largest vote ever given 
for governor in Ohio. 

Upon Mr. Lincoln’s accession to the presidency, 
Mr. Chase was selected as Secretary of the Treasury. 
Of his success in the discharge of the duties of that 





difficult position during the worst years of the war it 
is not necessary to speak. 

In the summer of 1864 he resigned the portfolio of 
the Treasury, and was soon after appointed Chief Jus- 
tice of the United States, in succession to Roger B. 
Taney. His appointment was regarded with nolittle 
apprehension by the legal profession of the country. 
He had never held a judicial position; indeed, he had 
only been engaged in the active pursuits of his pro- 
fession during a few years of his earlier life, and it 
was feared that his lack of experience and legal train- 
ing would detract greatly from his success as a judge. 
But experience proved the contrary. In cases in- 
volving mere technical law, his decisions have not 
been noteworthy; but on the great constitutional 
questions that have grown out of the war, his opinions 
rank among the ablest ever pronounced from that 
bench, 

But his health had become enfeebled by the great 
labor and anxiety connected with the administration 
of the affairs of the treasury, and he was compelled 
at times to forego all labors connected with his posi- 
tion. The last case of importance, in the decision of 
which he took a part, was the “Slaughter House 
Cases,” involving aconstruction of the thirteenth and 
fourteenth amendments, and in which he dissented 
from the opinion of the majority. 

On Thursday, May first, the Supreme Court 
adjourned. On Saturday the Chief Justice came to 
New York, where, on Wednesday morning, the 
seventh inst., at the age of sixty-five years, he died. 

It has been seldom that the death of an individual 
has excited such public concern or caused such uni- 
versal and profound feeling of regret as followed that 
of Chief Justice Chase. The courts, both Federal 
and State, were closed in every part of the country. 
The members of the legal profession in all the princi- 
pal cities held meetings to express their sorrow and 
to pay their last tribute to his memory. The public 
press spoke in the warmest terms of his life and 
labors, while the people felt that in his death the 
nation had sustained a severe loss. 

At six o’clock on Saturday morning last the casket 
containing his remains was removed from the resi- 
dence of his daughter, where he died, to St. George’s 
church. Early as was the hour, thousands were 
there before it, waiting, hushed and saddened, for one 
parting glimpse of the still, calm face of the dead. 
Hour after hour there was a steady stream of friends 
and strangers passing the bier. In the afternoon the 
funeral services took place. Among the mourners 
were the Vice-President, the Secretary of State, the 
Secretary of the Treasury, the Attorney-General, the 
Postmaster-General, Judges Field and Hunt of the 
Supreme Court, Judges of the State Courts of this 
and several other of the States, several members of 
congress, the governors of Connecticut and of New 
Hampshire, and Generals Sherman and McDowell. 
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There, too, were present Gideon Welles, one of 
the two surviving members of that great historic 
cabinet to which Mr. Chase had belonged, and Thur- 
low Weed, so long a co-laborer with the deceased in 
political affairs, and who had so recently seen the 
coffin close over the last earthly remains of two others 
of his strongest republican colleagues. Among those 
who bore the pall were Gideon Welles, General 
Sherman, Hamilton Fish, Gerrit Smith, William 
Cullen Bryant and Charles O’Conor. 

At the close of the services the remains were con- 
veyed to the cars, and, accompanied by the imme- 
diate friends and the pall-bearers, were taken to 
Washington, where they arrived on Sunday morning. 
The casket was borne to the Supreme Court room in 
the Capitol, which had been appropriately draped and 
prepared for the occasion, and was placed in front of 
the Bench upon the catafalque on which lay in state 
the remains of President Lincoln, and upon the spot 
where had rested, in otheredays, when this was the 
senate chamber, the remains of Henry Clay, of John 
C. Calhoun, and of many other distinguished persons. 

At noon, on Monday, the casket was borne by the 
colored employees of the court into the Senate Cham- 
ber. The Chamber was hung with black. The Presi- 
dent and Cabinet, the representatives of foreign 
governments, judges, senators, representatives and 
lawyers filled the floor, while the galleries were 
densely filled with those who had known and loved 
the deceased during his many years’ residence in 
Washington. 

At the close of the funeral services the remains, 
followed by nearly a hundred carriages, were con- 
veyed to Oak Hill cemetery for interment. 

Aen aii osetia 


CURRENT TOPICS. 

The Illinois farmers’ movement culminated in a 
convention held at Princeton, on the 30th of April, 
for the purpose, mainly, of nominating a candidate 
of their own for the supreme bench. This wise 
assembly adopted a platform, which contained, among 
others, the following planks: Ist. That railroad char- 
ters are not contracts, as the courts have erroneously 
held them to be. 2d. That the acts of the Illinois 
legislature, forbidding discriminations in freight tariffs, 
are not repugnant to the Constitution of the United 
States — the Supreme Court to the contrary notwith- 
standing. 3d. That the legislature should establish 
maximum rates, and that those rates, whatever they 
may be, or however established, shall be enforced by 
the courts. 4th. That they will support no candidate 
for judge of the Supreme Court, who does not agree 
with these resolutions. 5th. That a recent decision 
of the supreme court was in “violation of the prin- 
ciples of free government.” It seems incredible that 
any lawyer, with any self-respect, would accept a 
nomination on such a platform, striking, as it does, 
most. unmistakably, at the very foundation of a free 





and independent judiciary; but a lawyer — one 
Alfred M. Craig of Galesburg —was found, who, as 
he modestly puts it, “mindful of the fact that an 
American citizen ought not to seek public position, 
neither ought he to refuse to serve the people when 
called upon,” accepts the nomination thankfully. It 
is to be hoped that Mr. Craig will be many years 
older, and much wiser than he now is, before he gets 
an opportunity to “serve the people” upon the su- 
preme bench. 


On Wednesday week the Supreme Court, at general 
term, denied the motion of Stokes for a new trial, 
opinions being read by Justices Fancher and Brady. 
The principal exception alleged was to that part of 
Judge Boardman’s charge in which he said, substan- 
tially, that the fact of the killing being conceded, the 
law implied the malice. The court, while admitting 
that this was a correct statement of the rule as it ex- 
isted at common law, held that it was clearly not the 
rule under the statute — that “the burden of proving 
the design rests upon the prosecution as a part of the 
case to be proved against the prisoner.” But the 
court found that the erroneous part of the charge 
was only a momentary departure from the general 
tenor of the instructions as to premeditated design ; 
that the correct rule under the statute had been so 
explicitly stated to the jury, in repeated passages 
of the charge, that they could not have been misled 
by the error to the prejudice of the prisoner. The 
other exceptions taken by the prisoner were consid- 
ered, and found not well taken: The General Term, 
on Wednesday, granted a writ of error on condition 
that the case should be taken without delay to the 
Court of Appeals. 


In view of the decision of the Court of Appeals, 
published in the Law Journat last week, holding that 
the Deficiency Tax Act of 1872 was unconstitutional 
and void, the recent decision of the Supreme Court of 
Indiana, in Shoemaker v. The Board of Commissioners, 
36 Ind. 175, has a present interest. In that case it 
was held, that, if an illegal tax is collected, and paid 
into the State treasury, the State holds it in trust for 
the person who paid it; that, if the money was col- 
lected by asale of the tax payer’s property, or was 
paid under protest to avcid such sale, the State be- 
comes the legal trustee; but, if it was voluntarily 
paid, and not under protest, the State becomes the 
equitable trustee, and that the persons paying the ille- 
gal tax became the creditors of the State, and are to be 
compensated like other creditors of the State, through 
an appropriation made for the purpose by the legis- 
lature. . 


No sooner had tke announcement of the death of 
the Chief Justice been onecont than busy politicians 
and office mongers began to “lay pipe” for the ap- 
pointment of this one or of that one for his successor, - 
This is a way we have in America, and it is one that 
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does us no credit. As the Supreme Court does not 
convene again until October, there is surely no need 
of haste in making the selection ; and to select a man 
who can worthily fill the position is not the work of 
an hour, but demands patient and careful consideration. 
The President has privately expressed his intention 
not to make the appointment until the meeting of 


congress. 
—_———@—————. 


NOTES OF CASES. 


In Michael v. Bacon, 49 Mo. 474, an action for work 
done and materials furnished in filling up a house, it 
was held to be no defense that the work was done 
and materials furnished with the knowledge, on the 
part of the plaintiff, that the defendant intended to 
use the house for gambling purposes. On this ques- 
tion the courts are any thing but harmonious, but the 
weight of authority and reason is with the Missouri 
decision. Fuikney v. Reymons, 4 Burr. 2069; Hodg- 
son v. Temple, 5 Taunt. 181; Lightfoot v. Tenant, 1 
Bos. & Pul. 551; Tracy v. Talmage, 14 N. Y. 162; 
Cannan v. Bryce, 3 Barn. & Ald. 178. The mere 
knowledge by one party of an illegal intent on the 
part of the other is not such a participation in the 
subsequent illegal act of the other as will deprive the 
former of his remedy. See Tracy v. Talmage, 14 
N. Y. 162, wherein the cases are very elaborately 
reviewed, as they are also in the note thereto. TJay- 
lor v. Chester, 38 L. J. R. 235, was an action to re- 
cover a bank note; defendant answered that it was 
deposited by way of pledge to secure the repayment 
of money advanced to plaintiff. Replication that the 
money was knowingly advanced for immoral pur- 
poses. The facts being proved as alleged, the Queen’s 
Bench held that the defendant was entitled to judg- 
ment, as it was impossible that the plaintiff could 
recover, except through the medium and by the aid 
of an immoral transaction to which he was himself a 
party. Immoral contracts of sale are void, as a con- 
tract to supply manascript for an immoral book ( Gale 
v. Leckie, 2 Stark. 98), or to pay for immoral, ob- 
scene or libelous caricatures; so one cannot recover 
the price of clothes sold to a prostitute to promote 
the success of her employment, and under the expec- 
tation of being paid from the profits. But a knowl- 
edge of such person’s immoral life will not vitiate. 
. Armstrong v. Toler, 11 Wheat. 258; Stockdale v. 
Onwhyn, 5 B. & C. 173; Fores v. Johives, 4 Esp. 97. 
A contract for the sale of a house is not ren- 
dered void by knowledge on the part of the ven- 
dor that the purchaser intends it as a residence for 
his kept mistress. Armfield v. Tate, 7 Ired. 258. 

A contract, letting premises for the purpose of keep- 
ing a bowling-alley thereon, was held void in Updike 
v. Campbell, 4 E. D. Smith, 570; but the mere avowal 
by a lessee of an intent to use the leased premises 
for an immoral purpose —-as to keep a bawdy-house 
~~ does not justify the lessor in repudiating his con- 








tract. O’Brien v. Bridenbach,1 Hilt. 304. A con- 
tract to board a bastard and mother, made with the 
father of the bastard, is void, if there be an express 
or tacit assent that the illicit intercourse is to con- 
tinue. Trovinger v. McBurney, 5 Cow. 263. See, 
also, Fellows v. Emperor, 13 Barb. 92. But contracts 
made by way of provision for the support of illegiti- 
mate children have gererally been held valid. Jen- 
ning v. Brown, 9 Mees. & Welsb. 496; Hicks v. Greg- 
ory, 8 C. B. 378, ° 


In Haley v. City of Philadelphia, 48 Penn. St. 45, 
and to appear in 8 Am. R., we have an example of an 
attempt not unfrequently made by legislatures to in- 
clude the judicial among their other powers. In that 
case it appeared that the courts had already construed 
an act relating to awards for lands taken for public 
parks, and held that the award carried interest from 
the date of the assessment. The legislature after- 
ward, by an act, declared that the true intent and 
meaning of the prior act was “that no interest shall 
be allowed” until, etc. The court held that the 
declaratory act was destitute of retroactive force, and 
could not apply to a case arising before its passage. 
The People v. Supervisors, 16 N. Y. 424, was a similar 
case. The courts had decided that certain insurance 
companies were taxable at a certain rate under an 
existing.statute, when the legislature declared that it 
was the intent and true meaning of the act that they 
should be taxed only at a certain other rate. The 
court held the declaratory act ineffectual as to pend- 
ing controversies, although it might prescribe a new 
rule for future cases. See, also, Greenough v. Greenough, 
11 Penn. St. 494; Dash v. Van Kleek, 7 Johns. 498 ; 
Governor v. Porter, 5 Humph. 165. Until the judic- 
iary has fixed the meaning of a doubtful law, upon 
which rights have become vested, it may be ex- 
plained by legislative enactment. O’ Conner v. Warner, 
4 W. & 8. 223; but this principle only applies to laws 
the construction of which is clearly doubtful. Reiser 
v. The William Tell Saving Fund Association, 39 Penn. 


St. 137. 
_— 


SUICIDE & LIFE INSURANCE. 


SUPREME COURT Or 7 THE UNITED STATES. 


Tue Mutua LIFE INSURANCE Company, oF NEw 
Yorx, PLarntirr In Error v. Mary Terry. 


Where a policy of life insurance contains a proviso that it 
shall be void in case the assured shall be ay — 
by his own hand, and the assured being e possession 

his ordinary reasoning faculties, pet LL takes his 
own life, the proviso attaches, and there can be no recov- 
= = the pene. But ir the death is caused by the 
ntary act of th red, he knowing - intending 

that his Yeath shall be 


or when ‘he t is nd ofert ae an insane 43 lee, 


=—— death 


which he has not the power to 
the insurers are 


within the proviso of the policy, and 
liable. 


Mr. Justice Hunt delivered the opinion of the court. 
This action was brought to recover the sum of $2,000, 
claimed to be due upon a policy of insurance on the 
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life of George Terry, made and issued to the plaintiff, 
his wife. ale 

The policy contained a condition, of which a portion 
was in the following words, viz.: “If the said person, 
whose life is hereby insured, * * shall die by his own 
hand, * * this policy shall be null and void.” 

Within the terms of the policy, George Terry died 
from the effects of poison taken by him. 

Evidence was given tending to show that at the time 
he took the poison he was insane. Evidence was also 
given, tending to show that at that time he was sane, 
and capable of knowing the consequences of the act 
he was about to commit. 

Thereupon the counsel for the defendant asked the 
court to instruct the jury: 

First. If the jury believe, from the evidence in the 
case, that the said George Terry destroyed his own 
life; and that, at the time of self-destruction, he had 
sufficient capacity to understand the nature of the act 
which he was about to commit, and the consequences 
which would result from it, then, and in that case, the 
plaintiff cannot recover on the policy declared on in 
this case. 

Second. That if the jury believe from the evidence 
that the self-destruction of the said George Terry was 
intended by him, he having sufficient capacity at the 
time to understand the nature of the act which he was 
about to commit, aud the consequences which would 
result from it, then, and in that case, it is wholly imma- 
terial in the present case that he was impelled thereto 
by insanity, which impaired his sense of moral respon- 
sibility, and rendered him, to a certain extent, irre- 
sponsible for his action. 

Which instructions, and each one of said instruc- 
tions, the court refused to give to the jury, but the 
court did charge the jury as follows: 

“It being agreed that deceased destroyed his life 
by taking poison, it is claimed by defendant that he 
‘died by his own hand,’ within the meaning of the 
policy, and they are, therefore, not liable. 

“This is so far true, that it devolves on the plaintiff 
to prove such insanity on the part of the decedent, ex- 
isting at the time he took the poison, as will relieve the 
act of taking his own life from the effect which, by the 
general terms used in the policy, self-destruction was 
to have, namely, to avoid the policy. 

**It is not every kind or degree of insanity which 
will so far excuse the party taking his own life as to 
make the company insuring liable. 

“To do this, the act of self-destruction must have 
been the consequence of the insanity, and the mind of 
the decedent must have been so far deranged as to 
have made him incapable of using a rational judgment 
in regard to the act which he was committing. 

“If he was impelled to the act by an insane impulse 
which the reason that was left him did not enable him 
to resist, or if his reasoning powers were so far over- 
thrown by his mental condition that he could not ex- 
ercise his reasoning faculties on the act he was about 
to do, the company is liable. On the other hand, there 
is no presumption of law, prima facie or otherwise, that 
self-destruction arises from insanity, and if you be- 
lieve from the evidence that the decedent, although 
excited or angry, or distressed in mind, formed the 
determination to take his own life, because, in the 
exercise of his usual reasoning faculties, he preferred 
death to life, then the company is not liable, because 
he died by his own hand within the meaning of the 


——— 
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The request proceeds upon the theory that if the 
deceased had sufficient mental capacity to understand 
the nature and consequences of his act, that is, that he 
was about to take poison, and that his death would be 
the result, he was responsible for his conduct, and the 
defendant is not liable; and the fact that his sense of 
moral responsibility was impaired by insanity does 
not affect the case. 

The charge proceeds upon the theory that a higher 
degree of mental aud moral power must exist; that 
although the deceased had the capacity to know that 
he was about to take poison, and that his death would 
be the result, yet, if his reasoning powers were so far 
gone that he could not exercise them on the act he was 
about to commit, its nature and effect, or if Ht was 
impelled by an insane impulse which his impaired 
capacity did not enable him to resist, he was not respon- 
sible for his conduct, and the defendant is liable. 

It may not be amiss to notice that the case does not 
present the point of what is called emotional insanity, 
or mania transitoria, that is, the case of one in the pos- 
session of his ordinary reasoning faculties, who allows 
his passions to convert him into a temporary maniac, 
and, while in this condition, commits the act in ques- 
tion. This case is expressly excluded by the last clause 
of the charge, in which it is said that anger, distress or 
excitement, does not bring the case within the rule, if 
the insured possesses his ordinary reasoning faculties. 

The case of Borroduile v. Hunter, 5 Man. & G. 639, 
is cited by the insurance company. The case is found 
also in 2 Bigelow’s Life & Accident Insurance (Cases, p. 
280, and in a note appended are found the most of the 
cases upon the subject before us. The jury found, in 
that case, that the deceused voluntarily took his own 
life, and intended so to do, but that at the time of com- 
mitting the act he was not capable of judging between 
right and wrong. Judgment went for the defendant, 
which was sustained upon appeal to the full bench. 
The counsel for the company argued that where the act 
causing death was intentional on the part of the 
deceased, the fact that his mind was so far impaired 
that he was incapable of judging between right and 
wrong. did not prevent the proviso from attaching; 
that moral or legal responsibility was irrelevant to the 
issue. Thecourt adds: ‘It may very well be conceded 
that the casc would not have fallen within the mean- 
ing of the condition had the death of the assured 
resulted from an act committed under the influence of 
delirium, or if he had, in a paroxysm of fever, precipi- 
tated himself from a window, or, having been bled, 
removed the bandages, and death, in either case, had 
ensued. In these and mauy other cases that might be 
put, though, strictly speaking, the assured may be said 
to have died by his own hands, the circumstances 
clearly would not be such as the parties contemplated 
when the contract was entered into.” In delivering 
the opinion of the court, Erskine, J., says all that the 
“contract requires is, that the act of self-destruction 
should be the voluntary and willful act of a man hav- 
ing, at the time, sufficient powers of mind and reason 
to understand the physical nature and consequences of 
such act, and having, at the time, a purpose and inten- 
tion to cause his own death by that act, and the ques- 
tion, whether at the time he was capable of understand- 
ing the moral nature and quality of his purpose, is not 
relevant to the inquiry further than as it might help to 
illustrate the extent of his capacity to understand the 
physical character of the act itself.” Chief Justice 
Tindal dissented from the judgment. In speaking of 
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the verdict he says “it is not, perhaps, to be taken 
strictly as a verdict that the deceased was non compos 
mentis at the time the act was committed, for if this 
latter is the meaning of the jury, the case would then 
fall within that description mentioned in the argument 
to be without the reach of the proviso, namely, the 
case of death inflicted on himself by the party while 
under the influence of frenzy, delusion or insanity.” 
This authority was followed in Clift v. Swable, 3 Com. 
B. 437, where it was substantially held that the terms 
of the condition included all acts of volantary self- 
destruction, and that, whether the party is a voluntary 
moral agent, is not in issue. 

These decisions expressly exclude the question of 
mental soundness. They are in hostility to the tests 
of liability or responsibility adopted by the English 
courts in other cases from Coke and Hale onwards. 
Coke said ‘‘a little madness deprives the lunatic of civil 
rights or dominion over property, and annuls wills.” 
But, to exempt from responsibility for crime, he says: 
‘Complete ignorance of the knowledge of right and 
wrong must exist.’’ Lord Mansfield holds the legal 
test of a sound mind to be the knowledge of right and 
wrong, of good and evil; of which the converse is 
ignorance of ‘knowledge of right and wrong, of good 
and evil. Lord Lyttleton held the test to be the state 
called compos mentis or sound mind. Lord Erskine 
defined it to be the absence of any practicable delusion 
traceable to a criminal or immoral act. (Defense of 
Hadfield.) In1 Prichard, p. 16 (on the different forms 
of insanity), will be found the somewhat lengthy defi- 
nition of insanity by Lord Lyndhurst. (1 Shelf. Lun. 
46.) 

The English judges refuse to apply to the act of the 
insured in causing his death the principles of legal and 
moral responsibility recognized in cases where the con- 
tract, the last will, or the alleged crime of such person 
may be in issue. 

In Hariman v. Keystone Ins. Co., 21 Penn. 466, the 
doctrine of Borrodaile v. Hunter was adopted, with 
the confessedly unsound addition that suicide would 
avoid a policy, although there were no conditions to 
that effect in the policy. 

In Dean v. Mutual Life Ins. Co., 4 Allen, 96, the 
courts of Massachusetts held substantially the doctrine 
of Borrodaile v. Hunter. In Kentucky, in St. Louis 
L. Ins. Co. v. Graves, 6 Bush. 268, the court were 
divided upon the question of the soundness of Borro- 
daile vy. Hunter, but held unanimously that, where the 
suicide was committed during an uncontrollable pas- 
sion caused by intoxication, the condition was broken 
and the policy avoided. In Cooper v. Mass. L. Ins. 
Co., 102 Mass. 227, the doctrine of Dean v. Am. Life 
Ins. Co. was re-affirmed, the plaintiff offering to prove 
that the deceased was insane at the time he committed 
the act; that he acted under the influence and impulse 
of insanity, and that his act of self-destruction was 
the direct result of his insanity. 

In Mimick v. Ins. Co., 10 Am. L. Reg. 102, McKen- 
non, circuit judge U. S., western district Penn., held, 
that if the assured comprehended the physical nature 
and consequences of the act, and intended to destroy 
his life, the policy was void, although he did not com- 
prehend the moral nature of the act. 

On the other hand, in Zasterbrook v. Union Ins. Co., 
54 Me. 224, the judge at the trial instructed the jury, 
“that if the insured was governed by irresistible or 
blind impulse in committing the act of suicide, the 
plaintiff would be entitled to recover.” This decision 





was sustained by the supreme court of the State of 
Maine. ; 

In the State of New York the question arose in 
Breasted v. Farmers’ Loan and Trust Co., 4 Hill, 731. 
In an action upon the policy, the defendants pleaded 
that the deceased committed suicide by drowning 
himself in the Hudson river, and he died by his own 
hand. To this the plaintiff replied that the assured 
was of unsound mind and wholly unconscious of the 
act.”” The defendants demurred. The supreme court 
overruled the demurrer, holding that the reply afforded 
a sufficient answer to the plea. 

The case afterward came before the court of appeals 
of that State (4 Seld. 299), when it was held that the 
provision in the policy had reference to a criminal act 
of self-destruction; that the self-destruction of the 
insured while insane, and incapable of discerning 
between right and wrong, was not within the pro- 
vision. 

In the case of Gay v. The Union M. Life Ins. Co., 
cited in 2 Bigelow, supra, p. 280, it was held thatif the 
deceased was conscious of the act he was committing, 
if he intended to take his own life, and was capable of 
understanding the nature and consequences of it, the 
policy was void; but if the insured destroyed himself 
while acting under an insane delusion, which over- 
powered his understanding and will, or if he was im- 
pelled te the act by an uncontrollable impulse, the case 
did not fall within the proviso of the policy. This 
decision, it is stated by Bigelow, supra, was the result 
of a careful deliberation between Judges Woodruff 
and Shipman at a circuit court of the United States 
held by them jointly. 

In his work on insurance, Mr. Phillips, after citing 
the cases, closes thus: ‘‘And I take our law to be, that 
any mental derangement which would be sufficient to 
exonerate a party from a contract, would render a 
person incapable of occasioning the forfeiture of a 
policy under this condition.” Phil. on Ins., § 894. 

There is a conflict in the authorities which cannot be 
reconciled. The propositions embodied in the charge 
before us are in some respects different from each 
other, but in principle they are identical. They rest 
upon the same basis, the moral and intellectual inca- 
pacity of the deceased. In each case the physical act 
of self-destruction was that of George Terry. In 
neither was it truly his act. In the one supposition he 
did it when his reasoning powers were overthrown and 
he had not power or capacity to exercise them upon 
the act he was about todo. It was in effect as if his 
intellect and reason were blotted out or had never 
existed. In the other, if he understood and appre- 
ciated the effect of his act, an uncontrollable impulse 
caused by insanity compelled its commission. He had 
not the power to refrain from its commission, or to 
resist the impulse. Each of the principles put forth 
by the judge rests upon the same basis, that the act 
was not the voluntary intelligent act of the deceased. 

The causes of insanity are varied as the varying cir- 
cumstances of man. 


“Some for love, some for Jontoun 5 
For grim religion some, and some for pride, 
Have lost their reason ; some for fear of want, 
Want all their lives ; and others every day, 
For fear of dying, suffer worse than death.” 
Larastvone on Health, book 4, vol. 84. Cited, Shelf. Lun., 
In. 1, 48. 


When we speak of the “‘mental’’ condition of a per- 
son we refer to his senses, his perceptions, his con- 
sciousness, his ideas. If his mental condition is 
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perfect, his will, his memory, his understanding are 
perfect, and connected with a healthy bodily organiza- 
tion. If these do not concur, his mental condition is 
diseased or defective. 

Excessive action of the brain whereby the faculties 
become exhausted, a want of proper action whereby 
the functions become impaired: and diminished, the 
visions, delusions, and mania, which accompany ir- 
ritability, or the weakness which results from an excess 
of vital functions, indigestion and sleeplessness, are 
all the result of a disturbance of the physical system. 
The intellect and intelligence of man are manifested 
through the organs of the brain, and from these, con- 
sciousness, will, memory, judgment, thought, volition, 
and passion, the functions of the mind do proceed. 
Without the brain these cannot exist. With an in- 
jured or diseased brain, their powers are impaired or 
diminished. 

We have not before us the particular facts on which 
the questions of the sanity of Terry were presented. 
We may assume that proof was given upon which the 
propositions of the charge were based. We do not 
know whethef he was sleepless, unduly excited, or 
unnaturally depressed; whether he had abandoned his 
accustomed habits and pursuits and adopted new and 
unusual ones; from a quiet, orderly man, had he 
become disorderly, vicious or licentious; that his 
fondness for his wife and children changed to dislike 
and abuse? That jealousy, pride, the fear of want, the 
fear of death had overtaken him? He may have 
realized the state supposed by the counsel in arguing 
Borrodaile v. Hunter, viz.: That his death might have 
resulted from an act committed under the influence of 
delirium, or, that in a paroxysm of fever, he might 
have precipitated himself from a window, or having 
been bled, he might have torn away the bandages. 
Whether he swallowed poison or did the other insane 
acts, might result from the same condition of body 
and mind. 

Delirium, fever, tearing away the bandages for pre- 
serving the life, the taking of poison, in a case like 
that before us, are all results of bodily disease. If 
bodily disease in these or other forms overthrew 
Terry’s reasoning faculties, in other words, destroyed 
his consciousness, his judgment, his volition, his will, 
he remained the form of the man only. The reflect- 
ing, responsible being did not exist. In the language 
of the successful counsel in Borrodaile v. Hunter, “in 
these and many other cases, though, strictly speaking, 
the assured may be said to have died by his own hands, 
the circumstances clearly would not be such as the 
parties contemplated when the contract was entered 
into.” 

That form of insanity called impulsive insanity, by 
which the person is irresistibly impelled to the com- 
mission of an act, is recognized by writers on this 
subject. It is sometimes accompanied by delusions, 
and sometimes exists without them. The insanity 
may be patent in many ways, or it may be concealed. 
We speak of the impulses of persons of unsound 
mind. They are manifested in every form — breaking 
of windows, destruction of furniture, tearing of 
clothes, firing of houses, assaults, murders, and sui- 
cides. The cases are to be carefully distinguished 
from those where persons in the possession of their 
reasoning faculties are impelled by passion, merely, in 
the same direction. See Blandford on Insanity — 
‘Impulsive Insanity.”’ 

Dr. Ray, cited by Fisher, approves the charge of the 





judge in Haskell’s case, where he says: “‘ The true test 
lies in the word power. Has the defendant in a crimi- 
nal case the power to distinguish right from wrong, 
and the power to adhere to the right and awoid the 
wrong?’’ Fisher on Insanity, p. 83. 

The question of sanity has usually been presented 
upon the validity of an agreement, the capacity to make 
a will, or upon responsibility for crime. If Terry had 
made an agreement under the circumstances stated in 
the charge, a jury or a court would have been justified 
in pronouncing it invalid. A will, then, made by him, 
would have been rejected by the surrogate if offered 
for probate. If upon trial for a criminal offense, upon 
all the authorities, he would have been entitled to a 
charge, that upon proof of the facts assumed, the jury 
must acquit him. Freeman v. People, 4 Denio, 9; Wil- 
liss v. The People, 32 N. Yt. 719; Seaman So. v. Hoffer, 
33 id. 619; The Marquis of Winchester’s Case, 6 Coke, 
23; Combe’s Case, Moore, 759. 

We think a similar principle must control the present 
case, although the standard may be different. 

We hold the rule on the question before us to be this: 
If the assured, being in the possession of his ordinary 
reasoning faculties, from anger, pride, jealousy, or a 
desire to escape from the ills of life, intentionally takes 
his own life, the proviso attaches, and there can be no 
recovery. If the death is caused by the voluntary act 
of the assured, he knowing and intending that his 
death shall be the result of his act, but wlien his reason- 
ing faculties are so far impatred that he is not able to 
understand the moral character, the general nature, 
consequences and effect of the act he is about to com- 
mit, or when he is impelled thereto by an insane 
impulse, which he has not the power to resist, such 
death is not within the contemplation of the parties to 
the contract, and the insurer is liable. 

In the present instance, the contract of insurance 
was made between Mrs. Terry and the company, the 
insured not being, in form, a party to the contract. 
Such contracts are frequently made by the insured 
himself, the policy stating that it is for the benefit of 
the wife, and that in the event of death the money is 
to be paid to her. We see no difference in the cases. 
In each it is the case of a contract, and is to be so ren- 
dered as to give effect to the intention of the parties. 
Nor do we see any difference for this purpose in the 
meaning of the expressions, commit suicide, take his 
own life or die by his own hands. With either expres- 
sion, it is not claimed that accidental self-destruction, 
death in endeavoring to escape from the flames, or the 
like, is within the proviso. The judgment must be 
affirmed. Mr. Justice Strong dissenting. 


—_— —_—- > --——___— 
COURT OF APPEALS ABSTRACT. 
ATTACHMENT. 


1. In actions commenced in this State by a foreign cor- 
poration upon subscriptions to its capital stock, where 
a warrant of attachment has been issued against such 
corporation, by virtue of which the sheriff has attached 
the debts sought to be recovered in such actions, un- 
der section 237 of the Code, the sheriff has a right to 
assume the prosecution thereof, either in his own 
name or in that of the original plaintiff. Upon giving 
the bond required by section 238 of the Code, the plain- 
tiff in the attachment proceedings can prosecute them. 
O’ Brien, Sheriff, etc. v. The Glenville Woolen Company. 
Opinion by Allen, J. 

2. Where several attachments have issued, and onevf. 
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the attaching creditors assumes the prosecution of Held, That the rescinding of the contract restored 


such actions, the others are not concluded, and this 
doves not operate as a bar to their claims. Ib. 

8. Until the debts are collected and appropriated to 
the payment of the attaching creditors in the order of 
their priority, they are in the custody of the law, and 
the sheriff is responsible to the party legally entitled 
thereto for whatever is collected in the pending ac- 
tions. An action may be brought by him against the 
adverse claimants of the fund to settle and establish 
their respective rights, or by another of the attaching 
creditors. In case it is determined that the attaching 
creditor who prosecuted the actions is not entitled to the 
avails of the collections, he or his attorney is entitled to 
the costs recovered therein. Whether upon the decease 
of the sheriff, in whose name the action to determine 
the rights of attaching creditors has been instituted, 
cau be substituted as plaintiff, quere. The latter as 
official successor, and as trustee for all concerned isa 
proper party. Ib. 

ATTACHMENT — CREDITOR’S BILL. 


1. The provisions of the Code in reference to attach- 
ments (title 7, chap. 4, §§ 227 to 245,) constitute a com- 
plete system for collecting debts in the cases and man- 
ner therein specified. The mode therein prescribed 
must be pursued, and unless property is so situated as 
to be attachable and convertible under these provisions, 
it cannot be attached. It is not competent for a cred- 
itor to institute an action for the purpose of making a 
proper case for issuing an attachment, or to place prop- 
erty in a situation to be subject to that process. 
Thurber v. Blanck et al. Opinion by Church, Ch. J. 

2. Debts and choses in action are to be regarded under 
the attachment laws as legal assets, whenever the 
attachment acts directly upon a legal title, but when 
they require the exercise of the equitable powers of 
the court to place them in that situation, they are to 
be treated as equitable assets only. (Grover, Peckham 
and Folger, JJ., dissenting.) Ib. 

8. There is no authority conferred to institute actions 
to reach mere equitable assets, or to bring in other par- 
ties in order to attack transfers of such property as 
fraudulent; that is the office of a creditor’s bill founded 
upon a judgment and execution. Ib. 

4. An independent action, in the nature of a credi- 
tor’s bill, cannot be maintained by an attaching credi- 
tor to set aside an alleged fraudulent assignment by 
the debtor of a bond and mortgage which the sheriff 
has attempted to attach by leaving, with the obligor, 
a certified copy of the attachment with notice. Ib. 

5. The sheriff is not authorized to bring an action 
against the assignee for that purpose, and to subject 
the bond and mortgage to the operation of the attach- 
ment. (Grover, Peckham and Folger, JJ., dissent- 
ing.) Ib. 

CONTRACT — JUDGMENT — PRACTICE. 


1. Action to recover moneys alleged to have been paid 
defendant upon a purchase of certain stocks. The 
complaint alleged that defendant induced plaintiff, by 
fraudulent representations, to purchase and pay for 
certain stocks; that upon discovering the fraud, he 
elected to rescind the contract, tendering back the 
stocks purchased and demanded the money paid for 
them, which defendant refused to pay. He claimed to 
recover the alleged purchase-money paid. Upon the 
trial it appeared that plaintiff paid no money for the 
stocks, but only credited defendant the amount of the 
purchase price upon a prior indebtedness. 








plaintiff to his original right as to the prior indebted- 
ness, and made the credit a nullity; that the credit 
could not be regarded for the purposes of the action as 
so much money paid, and thus a judgment be recovered 
which could be enforced by imprisonment, and that 
plaintiff was not entitled to recover. (Peckham, J., 
dissenting.) Degraw v. Elmore. Opinion by Grover, J. 

2. A recovery is not authorized by the Code where 
the compiaint alleges facts showing a cause of action 
in tort, by proving, upon the trial, a cause of actionin 
contract. Ib. 

DOWER. 


In an action for partition it appeared that a husband 
was seized of a vested remainder, expectant upon an 
estate for life, subject to be defeated by his own death 
prior to that of the tenant for life, he purchased the 
life estate. 

Held, that there was such a seizin as gave the wife 
dower, subject to defeat as above. The husband could 
not alienate or incumber the estate to the prejudice of 
the wife’s dower, nor could a sale of the husband’s life 
estate upon execution affect her dower. House v. 
Jackson et al. Opinion by Peckham, J. 


PARTNERSHIP — INTERCOURSE BETWEEN BELLIG- 
ERENTS. 


One engaged in carrying on business in the name, 
and ostensibly as a member, of a firm will not be per- 
mitted to urge against his own acts, in dealing with 
third persons, the non-existence of the firm by reason 
of a want of consent of one of the intended partners, 
although by the articles of partnership such consent 
was necessary to its existence. During the late war 
of the rebellion commercial intercourse between cit i- 
zeus of the insurrectionary and loyal States was per- 
mitted and lawful until the issuing of the president's 
proclamation of August 16, 1861, declaring such inter- 
course unlawful. Until then it was lawful both by the 
implied and by express permission of the federal govern- 
ment. (Proclamations of president, April 15 and April 
19, 1861; act of congress of July 13, 1861.) A copart- 
nership, therefore, existing between citizens of the two 
sections was not terminated by reason of the war until 
August 16, 1861. McStea v. Matthews, impleaded, etc. 
Opinion by Church, C. J. 


PRINCIPAL AND AGENT. 


1. Plaintiff, who was United States consul at Malaga, 
Spain, received from one H. an order on 8. & Co. for 
$176.331¢, balance of wages due one J. H. Plaintiff 
sent the order to defendants, with his consular certiti- 
cate attached, and directions to S. & Co. to pay said 
amount to defendants, who collected the same, and 
gave a receipt therefor, and placed it to plaintiff's 
credit, and acknowledged to him the receipt thereof. 
Two or three months after a woman, who claimed to 
be the widow of J. H., claimed that she was entitled 
to the money. 8S. & Co. went to defendants, who paid 
the money back, and they paid it to thewoman. There 
was no evidence in the case of J. H.’s death, or that 
the woman was his wife. Afterward said money was 
demanded of defendants on behalf of plaintiff, and 
payment refused. In an action for the same held, 
that plaintiff held the money officially, as United 
States consul, for whoever might be entitled to it, and 
that defendants, his agents, had no right to undertake 
te discharge the trust; that the facts were no justifica- 
tion for the return of the money, and that defendants 
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were linble. Hancock v. Gomez et al. Opinion by 
Grover, J. 

2. An agent, employed by a trustee to collect a claim, 
the subject of the trust, has no right to undertake the 
discharge of the trust, and, in an action by his princi- 
pal for a refusal to pay upon demand the moneys col- 
lected, it is no defense that he has paid it to one claim- 
ing to be a cestui que trust. Ib. 

SALE — EVIDENCE — CONSIDERATION. 


S. sold to Stursberg & Co. a stock of goods. It was 
agreed verbally that S. should have a one-third interest 
in the proceeds of the sale in excess of $275,000. S. offered 
to sell this interest to K. for $20,000, who agreed to 
purchase. K. did not pay any money, and did not 
receive from 8. any evidence of his interest. The only 
memoranda in writing were contained in two letters, 
both directed and delivered to Stursberg & Co., one 
was signed by K. and directed the firm to credit 8. with 
$20,000, and charge the same to him, and stated that 
in consideration thereof 8. would authorize them to 
transfer to his (K’s) credit all S's interest in the pro- 
ceeds, the other, signed by S., directed them to transfer 
all his interest to K. in accordance with K’s letter, 
which was inclosed, and in consideration thereof 
directed them to credit his acceunt $20,000, to the debit 
of K. Stursberg & Co. were not indebted to K., and 
had no property of his in their hands. They had 
agreed to loan him the money and credit to 8. It did 
not appear 8S. knew this. One of the firm verbally 
acknowledged the receipt of the letters, and stated the 
assent of the firm to the agreement. Stursberg & Co. 
were the bankers of 8., which was known to K. They 
did not credit S. with the $20,000. Two days after the 
letters were written S. repudiated the arrangement 
and demanded back the papers. Some days after, by 
contract in writing, Stursberg & Co. agreed to pay S. 
one-third of the proceeds of the sale over $275,000. 
Nothing was ever done by K. or Stursberg & Co. toward 
paying S. for his interest. The goods were sold, and 
S8.’s interest amounted to over $100,000. K. brought an 
action to recover this interest. Held, that the letters 
contained the only legal evidence of the agreement 
between S. and K.; that they could not be modified 
or explained by the prior negotiations between them, 
or by the arrangement between K. and Stursberg & 
Co. Also held, 8’s interest, if any existed at the 
time, was not transferred by the signing and delivery 
of the letters; that the credit given him, in his 
account, upon the books of the firm for the $20,000, 
was a condition precedent to such transfer, and 
no such credit being given, it was not transferred. 
When the letters were written, S. had no interest 
or valid claim against Stursberg & Co., and inas. 
much as K. never advanced any thing or incurred 
any liability upon the faith that there was such an 
interest, S. was not estopped from raising the question. 
(Rapallo, J., dissenting.) Van Keller v. Schutting. 
Opinion by Grover, J. 

SUMMONS — PRACTICE. 

1. An action to recover a statute penalty is not an 
action upon a contract within the meaning of section 129 
of the Code, and the summons in such an action must be 
in the form prescribed by subdivision two of that sec- 
tion. McCownv. N. Y. C.&H.R.R.R. Co. Opinions 
by Allen and Peckham, JJ. 

2. An order denying a motion to set aside a summons 


and complaint, on the ground that the notice is not: 


under the right subdivision of section 129 of the Code, 


—_——, 





where the complaint was served with the summons, 
does not affect a substantial right and is not appealable 
to thiscourt. (Grover and Folger, JJ., dissenting.) Ib. 

8. The provisions of the Code. regulating the formal 
proceedings in an action, do not, simply because they 
are statutory regulations, necessarily become of tho 
substance of the remedy, or substantial in their 
character. Ib. 

WILL. 

1. Foreign will: mutual will: seal.— An application 
was made to the supreme court under the provisions of 
chap. 384, Laws of 1840, to prove an exemplified copy of 
a foreign will. An order was made, adjudging that the 
instrument offered was not the last will and testament 
of the deceased, and denying the application, on the 
ground that the case was not brought within the 
statute. In proceedings for the probate of the will 
itself, before the surrogate, heli, that such order was 
no bar. Inrewill of Diez. Opinion by Rapallo, J. 

2. A will of real or personal estate does not require a 
seal. Ib. - 

8. An instrument which is not to be operative until 
after the death of the person who executes it, is a will 
notwithstanding that it may have been executed pur- 
suant to a previous promise or obligation appearing on 
the face of the instrument. Ib. 

4. A mutual will executed by husband and wife, de- 
vising reciprocally to each other, is valid. Such an 
instrument operates as the separate will of whichsoever 
dies first. Ib. 

WILL— PROBATE OF. 

1. The provisions of 2 R. 8S. 61, sections 30 to 39, which 
authorize the next of kin within gne year after the 
probate of a will of personal property to contest the 
probate, are not confined to wills relating solely to per- 
sonal property, but are applicable to wills of both 
real and personal estate. Inre will of John Kellum. 
Opinion by Rapallo, J. 

2. These provisions are not abrogated by the provis- 
ions of chapter 460, Laws of 1837, which require the same 
proof and proceedings for the probate of wills of per- 
sonal as of real property, and which dispense with the 
separate recording of the instrument as a will of per- 
sonal property after it has been recorded as a will of 
real property. Ib. 

3. In case the probate of a will as a will of personal 
property is revoked, if it has also been proved as a 
will of real estate, the effect of that probate is not im- 
paired. Notice to devisees is therefore unnecessary. 

—_———_>—_—__——_ 


GENERAL TERM ABSTRACTS.* 
NEW YORK COMMON PLEAS, 1873. 
CONTRACTS. 


Agreement to pay freight.— Defendants hired plain- 
tiff’s boat to transport a cargo of coal to New York 
consigned to D., the bill of lading containing the usual 
words, “‘he or they paying freight.”” The consignee re- 
fused to receive it. Thereupon, at defendants’ request, 
and promise to pay the freight, it was delivered to U., 
“freight paid,” and without a transfer of the bill of 
lading. The boat was detained six days in New York, 
one of which was Sunday. Defendants refused to pay 
the freight unless plaintiff would receipt for it “clear 
of demurrage.” Two days were enough to discharge 


* Prepared | hg Py ma and N. Murray, Esquires, 8 
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es 
the cargo. Plaintiff had judgment for the freight and 
three days’ demurrage. & 

Held, that upon the consignee’s refusal to receive 
the coal plaintiff held it subject to defendants’ order. 
Plaintiff’s surrender of his lien for freight, upon de- 
fendants’ request and express promise to pay it, con- 
stituted a valid obligation. Judgmentaffirmed. Mur- 
ray v. White et al. Opinion by Lawrence, J. 


DAMAGES. 

Measure of, for discharge of clerk. — Defendants em- 
ployed plaintiff as clerk for four years from April 15, 
1857, at a salary increasing by $100 a year, from $600 to 
$1,000, and he agreed so to act for them and their suc- 
cessors and assigns under their jdirection and control 
in all things for that period. It was provided that if 
defendants or their assigns should become dissatisfied 
with him they might at any time discharge him by 
giving ten days’ notice. Defendants’ firm dissolved 
July 1, 1859, and was succeeded by a firm composed of 
defendant Dun, B. & R., with whom plaintiff remained 
in such service till September, 1859, when he was per- 
emptorily and without previous notice discharged on 
an allegation of misconduct. Plaintiff sued defendants 
for his wages on their express agreement to pay his 
salary, notwithstanding a change of firm. The referee 
found the alleged cause for discharge to have been 
untrue, and that plaintift was not discharged in the 
exercise of the power reserved in the said agreement, 
and awarded $500 damages to plaintiff. Defendants 
appeal. Held, that defendants have the absolute power 
to dismiss at discretion by giving ten days’ notice with- 


out its being necessary for them to assign any cause; 
and although they may have assigned a capricious or 
unjustifiable cause, this right was none the less assured 
to them by the agreement. The only prejudice plain- 
tiff sustained was in the loss arising from want of ten 


days’ notice. Judgment reversed and new trial or- 
dered. Smith v. Douglass et al. Opinion by Robin- 
son, J. 
DEMURRAGE. See Sunday Laws; also Contract. 
EVIDENCE. See Fixtures. 
FALSE PRETENSES. 


Arrest for obtaining money. — Where a party, falsely 
representing himself to be authorized to sell another's 
land, contracts with a third person for the sale thereof, 
and the latter makes a cash payment in pursuance of 
such agreement, it can be recovered back, and the 
alleged agent arrested at the suit of the party so de- 
frauded. Bresnehan v. Darrin. Opinion by J. T. 


Daly, J. 
FIXTURES. 


1. What constitute them. — Plaintiff sold defendant a 
dwelling-house in New York city, and while negoti- 
ating for the sale, and as an inducement to the 
purchase, informed defendant that “‘the house was 
complete and ready for him to move into, and that all 
he had to do was to walk in and light the gas, as it was. 
complete.’’ The contract of purchase made no allusion 
to any gas fixtures, but some few days after the sale, 
and defendant had been in possession, plaintiff, for the | 
first, asserted ownership of the gas fixtures in the 
house, made a demand of defendant for their re-deliv- 
ery, which was refused, and then brought this action 
to recover damages for their wrongful detention. 
They consisted of chandeliers and brackets that could 
be unscrewed from the gas pipes “‘ without injury to 
any thing else.” On the trial, the question eliciting 





the preliminary conversation and plaintiff’s before- 
mentioned statement inducing the purchase, was ob- 
jected to on his part, but allowed, to which he excepted, 
as tending to vary the written contract. On appeal 
from judgment for defendant, held, that the case of 
Shaw v. Leake must be followed so far as it controls the 
question presented in this case, but it does not assume 
to prevent the introduction of parol testimony “to 
annex incidents” to the grant, and show that these gas 
fixtures had legally become “‘ fixtwres,”’ intended by the 
owner “‘ad integrandam domum,” with a view to ren- 
der the dwelling-house complete for the purpose of 
its occupancy and full enjoyment as a residence. 1 
Greenl. Ev., § 294; 1 Wash. Real Property, § 7. 

2. In the consideration of the question, whether cer- 
tain articles, which, in their nature, are mere chattels, 
have become part of the freehold, by mere attachment 
and ordinary use therewith, for the general purposes 
to which it is adapted and employed ( Lawton v. Sal- 
mon, 1 H. BI. 251), the mere intention of the owner, 
evidenced by according acts, are sufficient to so 
appropriate and convert personal chattels into fixtures 
annexed to the freehold, that they would pass by his 
deed to his grantee. This case, by the affirmative 
extrinsic evidence, uncontradicted by plaintiff, con- 
forms to the requirements in this respect, as ted 
and adopted in the most recent decision on the 
subject by the court of appeals in Potter v. Crom- 
well, 40 N. Y. 297. ‘ First. Actual annexation to the 
realty, or something appurtenant thereto. Second. 
Application to the use or purpose to which that part of 
the realty with which it is connected is appropriated. 
Third. The intention of the party making the annexa- 
tion to make a permanent accession thereof to the 
freehold.’’ It furnished evidence that the gas fixtures 
had been put in ‘to enhance the general value of the 
estate, and not for its temporary enjoyment (Winslow 
v. Merchants’ Ins. Co., 4 Mel. 310) which, being uncon- 
tradicted by the plaintiff present as a witness on the 
trial, became conclusive on that point. The proof of 
plaintiff ’s statement, tending to show the gas fixtures 
had been annexed by the owner for that purpose, was 
admissible, and that fact being shown affirmatively, 
they thereby became annexed to the freehold, within 
the principles of Hill v. Weniworth, 28 Vt. 428; cited 
and adopted in Potter v. Cromwell, supra. Judgment 
affirmed. Funk v. Brigaldi. Opinion by Robinson, J. 





LANDLORD AND TENANT. 

Entry of landlord after abandonment by tenant. — 
Plaintiff let to defendant a house from May 1, 186°, to 
May 1, 1870, rent payable monthly in advance. On 
February 1, 1870, the tenant abandoned the premises 
on the ground that they had become untenantable by 
reason of an overflow of water from the adjoining 
house, and sent the keys to plaintiff, who, a few days 
afterward, entered and made repairs. In the latter 
part of March plaintiff rented the house to another 
party for thirteen months, commencing April 1, 1870, 
claiming that the renting for April was on defendant’s 
account. In an action to recover rent for February 
and March, judgment was rendered for plaintiff. On 
appeal, held, that the rent for February, being due on 
the first of that month, could be recovered, and that 
the landlora’s entry and repairing in February was 
equivalent to an agreement on his part to resume pos- 
session, and amounted to a surrender, for the reason 
that, since the landlord had no right to enter and re- 
pair during the continuance of the tenancy, in the 
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absence of express agreement to that effect, his doing 
so was so inconsistent with the relation of landlord 
and tenant as to preclude the idea of its continuance. 
Judgment affirmed for $37.50, the rent for February, 
and costs of the court below, and reversed as to the 
residue, without costs of appeal to either party. Mack- 
ellar v. Sigler. Opinion by Loew, J. 


MARINE INSURANCE. 


1. Alteration of vessel’s name. — Plaintiff applied to 
defendants to insure the bark “‘ Empress,”’ and on his 
statements as to the condition of the vessel a policy 
was issued January 25, 1866, insuring ‘“‘the good bark 
‘Empress,’ or by whatever other name or names the 
said vessel is or shall be named or called,” for $5,000, 
**on account of whom it may concern,” loss payable to 
plaintiff. The vessel’s name had been changed, and at 
the time the insurance was effected was called the 
“St Mary.”’ She was lost January 8, 1866. In an action 
on the policy the jury found for plaintiff, as to the 
identity of the vessel insured. Judgment was entered 
for plaintiff, and defendants appealed. 

Held, that plaintiff’s application for insurance was 
not a warranty, as it was not referred to in, nor made 
a part of, the policy, and that his representation as to 
the name, being merged in the policy, and the identity 
of the vessel being established, a mistake in the name 
did not avoid the policy, which begets terms provided 
for such acontingency. It was competent to admit 
proof of the acts and declarations of the parties to the 
contract tending to establish the identity of the vessel 
insured. Judgment affirmed. Hughes v. Mercantile 
Mutual Insurance Co. Opinion by Larremore, J. 

2. Parties to the action. — Where a policy was issued 
to plaintiff ‘‘on account of whom it may concern,”’ for 
the benefit of the owner of the vessel, and for that of 
plaintiff as security for advances made by him to said 
owner, loss payable to plaintiff, plaintiff’s assignment 
of his beneficial interest in the policy does not divest 
him of a right of action on the policy which he held as 
trustee for the benefit of all concerned in the distribu- 
tion of the proceeds. Ib. 

3. Antedated policy covers interval between the antedate 
and the real date. — Where, in the absence of fraud, a 
time policy is issued after the happening of loss, is 
antedated so as to include the period at which the loss 
occurred, and is intended to cover a possible loss occur- 
ring before it was issued, the insertion of the clause 
“lost or tot lost” is not strictly necessary, and a re- 
covery can be had on the policy for such prior loss, 
whether partial or total By antedating the policy the 
insurers assume the retrospective risk for which it pro- 
vides, in the same manner as if it had been issued on 
the day it bore date. Ib. 


—_———_@—__—__— 


Sometimes a witness deems it his province to judge 
of the relevancy of testimony, and ‘‘fire back” on 
cross-examination. Recently, in one of the New 
Hampshire courts, a catholic priest, of keen percep- 
tion, who was testifying relative to an assault commit- 
ted upon his sacred person by one of his people, on 
being asked a question by the counsel for the accused, 
which he was disinclined to answer, replied: ‘I don’t 
think that question is pertinent to this issue, and I 
shall decline to answer it, unless (bowing with great 
exhibition of respect to the court) his worship decides 
that I must.” The court held the objection well 
taken. 





DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF NEW HAMPSHIRE.* 
ACTION. 


The defendant, being the teacher of a high school, 
undertook, at the request of the school committee, to 
examine candidates for admission to said school as 
scholars therein, and truthfully to report to the com- 
mittee concerning their qualifications. The plaintiff 
submitted himself to such examination, and was found 
properly qualified; but the defendant maliciously, de- 
ceitfully and falsely reported to the committee that 
the plaintiff was not so qualified; by reason whereof 
the plaintiff was excluded from the high school and 
deprived of its benefits. Held, that the plaintiff 
might maintain an action on the case against the 
teacher to recover his damages, occasioned by reason 
of such false and malicious report. Hammond v. Hus- 
sey. 

, AGENCY. 

Ordinarily the cashier of a bank has no authority to 
discharge its debtors without payment, or to bind the 
bank by an agreement that a surety should not be 
called upon to pay a note he had signed, or that he 
would have no further trouble from it. Cochecho Nat. 
Bank v. Haskell. 

ALLUVION. 

Land formed by alluvion, on the bank of a river not 
navigable, by the gradual wearing away of the opposite 
bank, is to be divided, ordinarily, among the riparian 
owners entitled to it according to thisrule. Ascertain 
the length of the old shore line, and of the part of it 
belonging to each proprietor; then measure off for 
each proprietor a part of the new shore line in propor- 
tion to what he held in the old shore line; and then 
draw lines from the boundaries at the ancient bank to 
the points of division on the new shore, as thus ascer- 
tained. In this way, if such land is formed ‘in the 
bend of a river, and the new shore line is just one-half 
the length of the old one, each proprietor will take of 
the new shore line just one-half the extent of his 
former shore line. Batchelder v. Keniston. 

BANKRUPTCY. 


The United States bankrupt act of March 2, 1867, 
did not go into operation so as to suspend State insol- 
vent laws until the first day of the following June, 
and therefore proceedings commenced under the State 
law on March 15, 1867, are not affected by the general 
bankrupt law. Chamberluin v. Perkins. 


CARRIER. 


1. The defendants, who were common carriers be- 
tween P. and B., carried from P. to B. a parcel directed 
to R., a place beyond their route, and delivered it to the 
next carrier according to the usage of the business, 
and the parcel was lost beyond B. The judge who 
tried the facts did not find an undertaking of the 
defendants for carriage beyond B., and thereupon gave 
a general verdict for the defendants. 

Held, that there was no ground for setting aside the 
verdict. Gray v. Jackson. 

z. When a contract is made by a common carrier in 
one State to transport goods from that State into 
another, and the goods are lost, the rights of the par- 
ties are governed by the law of the State in which the 
loss happens. Ib. 





* From John M. Shirley, Esq., State reporter, and to appear 
in 51 New Hampshire. 
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DEED. 

1. Monuments must control courses and distances, 
even if it cause a wide departure from them. Coburn 
v. Coxeter. 

2. If in any case the course and distance can be 
allowed to control the monuments, it can only be when 
from the terms of the deed the intention that they 
should control is manifested so strongly as to indicate 
a mistake in the description of the monument. Ib. 

ESTOPPEL. 

If the owner of goods, to prevent them from being 
attached as his own, represent that they belong to 
another, and the party to whom the representation 
is made, relying, and from the circumstances having 
reason to rely, on the representation as true, attach the 
goods fur a debt due from the party, to whom it was 
represented that the goods belonged, in trover for 
attaching the goods, the owner will not be permitted 
to show that his representation was false, though at 
the time when he made it he had no notice of the debt 
on which the goods were attached, and had no inten- 
tion to deceive the party who attached them. Horn 


v. Cole. 
NOTE. 


A negotiable note, payable on demand, was indorsed 
thirteen months after it was given — the consideration 
for the indorsement being an agreement to support the 
payee. In an action by the indorsee against the maker. 
it was held, that the maker might set off a debt due to 
him from the payee at the date of the indorsement. 
Cross v. Brown. 

——_——_ 
DIGEST OF ENGLISH LAW REPORTS FOR 
APRIL. 


AGENT. 

How far a company is affected by fraud of its manag- 
ing director: assignment of debt: appropriation of debt 
to payment of bill.— The plaintiffs, a limited company, 
of which C. was managing director, had begun print- 
ing a periodical for D. & Co., a firm consisting of the 
defendant’s son and two others, and the periodical was 
being sold on commission by S. The plaintiffs, repre- 
sented by C., refused tu go on printing without a guar- 
antee, and the defendant conseuted to become security 
by drawing a bill on D. & Co. and indorsing it to the 
plaintiffs, upon the understanding that he was to have 
funds to meet it out of the debt accruing from 8. to 
D. & Co. C. was told of thisarrangement. Before the 
defendant drew this bill, C. had lent money to D. & Co. 
on his own account, and held their acceptance to his 
draft. When this latter bill became due, C. obtained 
an order on 8. from the other two partners of D. & Co. 
without the knowledge or consent of the defendant or 
his son, and under this order C. obtained the amount 
due from 8. to D. & Co. and appropriated it to the pay- 
ment of this bill, the amount being more than sufficient 
to cover the defendant’s bill. The plaintiffs having 
sued defendant on this bill: 

Held, that the defendant had no defense as against 
the plaintiffs; for that the plaintiffs were not responsi- 
ble for what C. did in getting his private debt paid, as, 
though he was their managing director, he was not 
then acting for them, or in pursuance of any authority 
from them. McGowan and Company, limited, v. Dyer, 
L. R., 8Q. B. 141. 

CHARTER-PARTY. 

Shipping : condition that charterer’s liability shall cease. 

—A charter-party made by plaintitf to defendant con- 





tained the following clause: ‘‘Charterer’s liability to 
cease when the ship is loaded, the captain having a lien 
upon the cargo for freight and demurrage.” In an 
action brought for demurrage at the port of loading: 

Held. 1. That the lien extended to demurrage at the 
port of loading, as well as at the port of discharge. 2. 
That the ship having been loaded, the charterer could 
not be sued for demurrage incurred during the loading. 
Francesco v. Massey, L. R., 8 Ex. 101. 


CONVERSION. 

Evidence: preventing removal of goods.— The plaintiff 
was the holder of a bill of sale over the goods of M. 
Default having been made in payment of the sum 
secured, he put a man in possession, and afterward 
went to M.’s house to remove them. Upon his arrival 
at the house he was met by the defendant, M.’s land- 
lord, who told him that rent was in arrear, and that 
until it was paid the goods should not be removed; and 
measures were taken by the defendant to use force, if 
necessary, to prevent their removal. It was then after 
sunset, and therefore too late in the day to distrain, 
and the defendant intended to prevent the plaintiff 
from removing the goods, with a view of distraining 
on the day following. The plaintiff continued in pos- 
session of the goods, but made no attempt actually to 
remove them; and, except by intimating his intention 
to prevent their being removed, the defendant did not 
take possession of, or assume dominion over them. In 
an action of trover: 

Held (by Kelly, C. B., Bramwell and Pollock, BB., 
Martin, B., dissenting), that there wag no evidence of 
conversion. (By Bramwell, B.) That an actual pre- 
vention, by force, of the removal of the goods would 
not have amounted to a conversion. England v. Cow- 
ley, L. R. 8. 

DAMAGES. 

1. Contract: measure of damages: evidence: onus of 
proof.— The defendants, by charter-party, agreed with 
the plaintiff that their ship should, at a specified time, 
load 1,300 tons of coal in the River Tyne, to be carried 
to Havre for the plaintiff. They broke their contract, 
and the plaintiff had, in consequence, first to hire other 
vessels at an advanced freight, and secondly, to buy 
1,300 tons of coal at an enhanced price. He was unable, 
according to the custom of the colliery trade in the 
Tyne, to secure a cargo until he had chartered vessels 
to carry it. The plaintiff having sued the defendants 
in respect of both these heads of damages, the defend- 
ants admitted their liability to pay the advanced 
freight, but denied that they were liable for the 
enhanced price of the coal. At the trial the rise in 
price at the pit’s mouth was not disputed; but it was 
not directly proved that there had been an equivalent 
rise at Havre. 

Held, that the fact of the plaintiff having paid the 
additional price was prima facie evidence of damage to 
that extent, and entitled him, in the absence of evidence 
to the contrary, to recover. Featherston v. Wilkinson, 
L. R., 8 Ex. 122. 

2. Contract: measure of damages in an action for 
breach of a contract for forward monthly deliveries: 
‘breach before the time for complete performance.— The 
defendant in April agreed to sell, and the plaintiffs to 
buy, 3,000 tons of coal at 8s. 6d per ton, “to be taken 
during the months of May, June, July and August.” 
No coal having been taken by the plaintiffs in May, 
the defendant wrote on the 31st of that month, desiring 
the plaintiffs to consider the contract canceled. The 
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plaintiffs did not assent to this; but on the iJth of 
June, the defendant definitively refused to deliver any 
coal, and on the 3d of July, the plaintiffs brought an 
action for this breach. At the trial, which took place 
on the 13th of August, the plaintiffs proved that the 
price of coa) had risen during the whole period since 
the beginuing of May, and was still rising. No evi- 
dence was given to show whether the plaintiffs could 
have gone iuto the market and obtained a new contract 
for coals. 

Held, that in the absence of evidence on the part of 
the defendant that the plaintiffs could have obtained 
a new contract on such terms as to mitigate their loss, 
the true measure of damages was the sum of the differ- 
ences between the contract price and the market price 
at the several periods for delivery, notwithstanding 
that the last period had not elapsed when the action 
was brought, or when the cause was tried. Roper v. 
Johnson, L. R., 8 C. P. 167. 

(To be continued.) 
—_———_>—__—_——. 
COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
court of appeals, for the 13th inst. : 

Higbie v. The Guardian Mutual Insurance Company. 
Maffie v. The New York Central Railroad Company. 
Judgments affirmed, with costs.—-— McGoldrick +. 
Willetts. Judgments reversed and new trial granted, 
costs to abide event. —— Beach v. Reynolds. The 
People ex rel. Mundy v. Van Nort, Commissioner 
of Public Works. In the matter of Wilderming and 
Mount v. Fowler. Orders affirmed, with costs. — 
Arend v. The Liverpool, New York and Philadelphia 
Steamship Company. Judgment affirmed, with costs. 
— Thompson v. Craig. Appeals dismissed, with 
costs. —— Long v. Western Railroad Corporation. 
Motion denied, without costs, 


—_——_—__—_—_ 


GENERAL TERM DECISIONS—THIRD DE- 
PARTMENT. 

The following decisions were handed down at the 
general term of the supreme court for the third de- 
partment on the 9th inst. : 

Allen, surviving partner, etc., v. Clark et al. — 
Judgment reversed and new trial granted, with costs 
to abide event, unless plaintiff, within twenty days, 
stipulates to deduct that portion of the account accru- 
ing after October 17th, 1868, with interest, in which 
event, as so modified, judgment affirmed without cost 
of appeal. —— Kilbourne v. Allen, impleaded, ete. —— 
Argus Company v. The Mayor and Council of Albany. 
— Haines v. Fane.—Judgments reversed and new 
trials granted, with costs to abide event. —— Mengers 
v. City of Albany. — Judgment for plaintiff with costs. 
— Keeley, adm’r, v. Erie Railway. — Judgment or- 
dered for defendant with costs. ——- Netavergue v. 
Dean, impleaded, etc. — Judgment and order reversed, 
and judgment for plaintiff on demurrer, with leave to 
defend, and to answer upon payment of costs.—— 
Smith v. Hart. —Judgment affirmed with costs. — 
Fowler v. Gale et al., impleaded, ete. —— Sparks v. 
Neff. — Judgment affirmed, with costs. —— Wilkinson 
v. Kinney. —Judgment affirmed, with costs. —— Fair- 
field v. Tobey. — Judgment reversed, and new trial 
granted, with costs to abide event. —— Salisbury, ad- 
ministratrix, v. Morse. — Judgment affirmed, with 
costs. —— Boist v. Davis et al. —— President, etc., of 
the Hudson and Delaware Company, v. Lawrence and 
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others, executors, ete. — Judgments reversed, and new 
trials granted, with costs to abide event. —— Smith v. 
Rathbun et al. — Order of special term reversed, with 
leave to serve an amended complaint upon payment of 
costs, etc. —— Board of Supervisors of Ulster County, 
appellants, v. Brodhead and others, and six other 
cases. — Order affirmed with ten dollars costs of appeal. 
— Russell, administrator, etc., of Masten, deceased, 
v. Hasbrouck and Frier, impleaded, etc. —— Sherman 
v. Henry. —— Owens.v. The Holland Purchase Insur- 
ance Company. — Judgment affirmed with costs. —— 
Parker v. Vine.— Order affirmed. —— Ford, by her 
guardian, Hall, v. Jones. — New trial denied, and 
affirmed with costs. —— Bailey v. Justice Smith. — 
Judgment of county court and justice affirmed, with 
costs. —— Flynn, plaintiff in error, v. The People, de- 
fendants in error. — Judgment and conviction affirmed. 
—Sencks v. Robertson. — Motion to waive action 
granted. —- The People, ex rel., etc., v. Deyo, County 
Clerk of Ulster county.— Time to make return ex- 
tended. —— The Utica, Horseheads and Elmira Rail- 
road Company v. Van Dusen et al.—Order affirmed, 
without costs. —— Allis v. Leonard et al. — Judgment 
reversed as to defendant Wheeler, and new trial 
granted, with costs to abide results. — Judgment and 
order affirmed, and new trial denied as to other de- 
fendant, with costs. — Memorandum by the court. —— 
Hardy v. Norton, impleaded, etc. — Motion for leave 
to go to court of appeals granted. 
— ——__—_—_ 
PRIVATE HABITS OF MR. CHASE. 

Chief Justice Chase led a very simple and regular 
life. For many years it had been his habit to rise at 
six o’clock in summer and seven in winter. Before 
breakfast he generally took a short walk, returning 
home in time to meet his family at morning prayers, 
which he always said himself when he was well. The 
breakfast hour was eight o’clock, during which he 
either conversed with those around him, or looked 
over the morning papers. At nine he was ready for 
his private secretary in the library. Here he spent an 
hour reading and dictating letters, or preparing his 
opinions. At‘’ten he went to the capitol, generally 
walking, and took his seat on the supreme bench at 
eleven, remaining during the whole session until 3 
p.m. After the adjournment of the court, the chief 
justice walked home and partook of acup of tea and 
a few crackers; this was his daily lunch. Then he 
spent two hours at hard work over his opinions until 
dinner, which was always served promptly at six 
o’clock. The chief justice enjoyed this meal especi- 
ally, and never hurried through with it, however 
pressing might be the business that awaited him. His 
table was elegant} but not ostentatious, and always 
consisted of the standard English three courses and a 
dessert. Wine was seldom served at the table of the 
chief justice, and he never used tobacco in any form. 
After dinner he would spend an hour playing chess 
with his private secretary. He was excessively fond 
of chess, and played a strong but not very scientific 
game. At 8 P.M. he was at work again, which often 
lasted far into the night. This was before his paralysis 
in the summer of 1870. 

———_.——_——— 
COMMISSION OF APPEALS, 

The next term of the commission of appeals will be 
held at the capitol, in the city of Albany, commencing 
on the second Tuesday (10th) of June. 
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CORRESPONDENCE. 
Error tn Wart’s PRACTICE. 
Editor Albany Law Journal: 

On page 525 of volume 1, Wait’s Practice, occurs a 
mistake which may mislead any lawyer who follows 
the book as a safe guide in his haste. 

In “service of summons by publication,’ it is taken 
for granted throughout the page that it is filing of 
summons which must be stated, instead of ‘“com- 
plaint,” as directed by section 135 of Code; and the 
form of notice at foot of the page expressly gives 
“ summons.” 

Notice in your journal may prevent some omens 
blunders, making void judgments. 


63 BARBOUR. 
Editor Albany Law Journal: 

In a short note, in the last number of the Journal, 
you say, “the extent to which reporters carry their 
desire to obtain and report opinions is well illustrated 
in the last (63) volume of Barbour,” and then refer to 
the case of Clark v. Cottrell, reported in that volume, 
though reversed by the court of appeals three years 
before. Here is another illustration from the same 
volume, how reporters ‘‘carry their desire.’’ On page 
120 is found the case of Reeves v. Kimball, decided at 
general term, in July, 1863, and now, ten years after, 
reported by Mr. Barbour, though the case was carried 
from the general term to the court of appeals, decided 
and reported in 40 N. Y., p. 299, five years before Mr. 
Barbour reported the general term decision. * * * 


(In this connection we desire to call attention also to 
the fact that the first case reported in the recent (6) 
volume of Lansing’s reports — ‘‘ The Matter of the will 
of John Kellum,” was reversed by the court of appeals 
in November last.— Ed. Alb. L. J.] 


———_ $9 —————— 


THE NEW RAILROAD LAW OF ILLINOIS. 


The Illinois legislature, on the 1st inst,, passed a bill 
to prevent extortion and unjust discrimination in the 
rates charged for the transportation of passengers and 
freights on railroads ir the State, and also to repeal an 
act, passed in 1871, to prevent unjust discrimination in 
the rates to be charged by the different railroads of Ilin- 
ois for the transportation of freights. The eighth section 
of the bill is the one most interesting and important 
to the people of the State, and upon it there has prob- 
ably been more discussion than on all the other sec- 
tions of the bill. It provides that the railroad and 
warehouse commissioners shall make, for each railroad 
corporation doing business in the State, a schedule of 
reasonable maximum rates for the transportation of 
passengers and freights and cars, the schedule, in all 
suits brought against any of the roads upon a charge 
of exacting unreasonable rates, to be deemed by all 
courts of the State as prima facie evidence that the rates 
fixed by it are reasonable maximum rates of charges. 
The commissioners are further empowered to revise 
these schedules from time to time as circumstances 
may require. In the controversy between the two houses 
of the legislature, there was added to this section a pro- 
viso that the schedules thus prepared shall not be taken 
as prima facie evidence until January 15, 1874, the ob- 
ject being to furnish an excuse for an extra session 
next winter, when the whole subject of the truuble be- 
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tween the farmers and the railroads will be gone over 
again, and an attempt be made by the legislature to 
fix a schedule of its own. As the matter now stands, 
the law of 1871 is repealed, and the eighth section of 
the new law indefinitely suspended, so that the whole 
question is practically placed where it belongs —in the 
courts — and the people will have to depend upon the 
judicial determination of what are not reasonable rates 
of charges. That part of the law which will be in force, 
if Governor Beveridge approves it, provides for the re- 
dress of all grievances as to unjust exactions or dis- 
criminations. Remedies and penalties are provided, 
and the railroads have no alternative but to comply 
with the demands of the people, or satisfy the courts 
that no wrong has been committed or attempted. 
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A Port or Practice. — New York supreme court, 
first department, general term, May 5, 1873, Ingraham, 
P. J., Davis, J. Order under Code, section 348, stay- 
ing proceedings, is not an appealable order. 
v. Godfrey. 


Lathrop 
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LEGAL NEWS. 


Justices Miller and Strong, of the United States 
Supreme Court, have sailed for Europe. 


It is reported that ex-Chief Justice Thompson will be 
a candidate for a seat on the bench of the supreme 
court of Pennsylvania, next fall. 


Ex-Judge Edwards Pierrpont, of New York city, 
has been tendered the appointment of United States 
Minister to Russia. 


Governor Dix has issued a proclamation appointing 
an extraordinary circuit court of the supreme court, to 
be held by Judge Rumsey, at the court-house, in the 
city of Brooklyn, on the first Monday of June next. 


Hon. Edward King, formerly presiding judge of the 
court of common pleas for the city and county of 
Philadelphia, died at his residence in Philadelphia, on 
the 8th instant, aged eighty years. 


John C. Dimmick, a prominent lawyer of New York 
city, committed suicide by shooting, at his country 
residence at Bloomingburg, Sullivan county, on Satur- 
day last. His body was discovered on Sunday, witha 
note containing directions for his burial. The act was 
probably caused by great mental depression, resulting 
from dyspepsia in an aggravated form. 


The law library of Yale has received $12,000 worth of 
books since the close of last term, and now comprises 
all the United States reports, both State and federal, a 
large proportion of the English reports, and many 
valuable text-books. It is confidently expected that, 
before the close of the present year, every report in the 
English language will be found in the library of the 
school. 


The Commissioner of Pensions has decided that no 
attorney will be recognized in a claim for an increase 
of pension, provided for by section 9, act of March 3, 
1873, to a single minor already receiving original pen- 
sion, nor in a claim for increase of pension, also pro- 
vided for by the aforesaid section to minor children of 
officers. The return of the certificate of pension to the 
Commmissioner of Pensions is the only requisite to the 
adjudication of the claim. 
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NOTICE TO SUBSCRIBERS. 
From this date, ADAMs, Lzx & Co., of Binghamton, N.Y,, 
are not authorized to collect money, to receive subscrip- 
tions, or to do any other business for the ALBANY LAW 


URNAL. 
” WEED, PARSONS & CO., PuBLisHERs. 


ALBANY, May 24, 1873. 


The Albany Law Journal. 


ALBANY, May 24, 1878. 




















THE SCIENTIFIC BASIS OF LAW. 

The law is said to be the “perfection of human 
reason.” If this be true, “human reason” has not 
yet arrived at a degree of perfection of which it may 
be said, that there is either ne plus ultra, or nil plus 
desiderandum. But the designating of the law as 
“nerfection” is notoriously untrue, and is the result, 
in a great degree, of a tendency common to the pro- 
fessors of all departments of knowledge, ard the prac- 
titioners of every applied science,—a tendency to 
exalt their own science above all others. The grow- 
ing dissatisfaction with the law, and the rapidly in- 
creasing movements toward law reform, which are 
everywhere manifest, demonstrate clearly that if the 
law were ever the “perfection of human reason ” it 


is not so now, and that the human mind individually 
and collectively conceives itself able to improve upon 


the present system of laws. The present unsatisfac- 
tory condition of the law, we may say, is due almost 
entirely to the fallacy contained in this phrase, “ per- 
fection of human reason,” when predicated of law. 
The larger portion of the jurists and judges of every 
age have embraced the doctrine that the human 
reason is the sole criterion of what is and should be 
the law. According to these, human reason having 
exhausted itself upon the framing of legal proposi- 
tions, and their adoption by legislatures and courts, 
there is nothing further to be desired or allowed. In 
this there are at least two fundamental errors — errors 
which have prevented the law from keeping pace with 
other departments of life, and have brought upon it 
the well-merited reproach, not only of cultured and 
scientific men, but of the masses of the people in the 
present age. 

The first error which we shall notice is that of 
according too much authority to the reason in mak- 
ing and construing laws. It is the same error 
which philosophers and theorists have made in all 
ages of the world, and which characterizes all inductive 
systems, It is the error of the idealist and the trans- 
cendentalist, and may be denominated the metaphysical 
error. To determine by the reason alone and by a 
priori processes what a system of philosophy or of 
rules should be is the metaphysical error. And this 
has been characteristic of the origin and develop- 
ment of law, quite as much as of philosophy. This 
is not at all unaccountable when we consider that, 





for the most part, the making and interpretation of 
laws were in the hands of metaphysicians and philoso- 
phers in the early ages. The sovereign and his judges 
were nominally the makers of the law, but the prin- 
ciples which they determined and applied were largely 
furnished them by the scholars and theorists of the 
day. To form and apply a legal proposition by the 
dictates of the reason alone was the universal mode 
among all the early law writers and jurists. Such a 
method, in an age when science was in its infancy, 
and when the aggregated experiences of the race 
were limited, was fraught with less confusion and 
injury than in an age full of scientific knowledge and 
inquiry, and possessed of large information of 
the experience of all countries in the application of 
legal rules and doctrines. But, in any age or country, 
the method by the “reason,” alone, is radically defec- 
tive. To state a proposition, because the reason 
prompts or dictates it, and to adjudicate it and render 
it a law for the same cause, and then to adhere to such 
a law through all time, is the order of the development 
of law according to this defective system. If circum- 
stances arise to make the application of the rule un- 
favorable to the best and broadest interests of the 
people or of the State, and an abrogation of it is sought 
on the ground of expediency, the jurist is ready with 
the argument that it is better that the law, once 
founded on reason, should preserve its symmetry and 
logical continuity than that the innovations of expe- 
rience should be allowed to mar its beauty and en- 
danger its “perfected reason.” This is the second 
fundamental error in law. The first error has refer- 
ence to the structure of laws, the second to the main- 
tenance of laws. The first error is in regarding law 
as the product of the reason alone, the second is in 
regarding the law thus formed as immutable and 
perfect. The second error is almost as injurious in 
its effects as the first. Because a law has once been 
declared, this is not a sufficient cause for its perpetua- 
tion. Stare decisis is a good rule as far as it is appli- 
cable, but it will not do to expand it into a doctrine 
which shall prevent all progress and deter all improve- 
ment to correspond with the ever changing condition 
of mankind. The condition of the people may be so 
changed as to make some rule, other than that once 
declared, of far greater importance than the rule already 
laid down. This not unfrequently happens; and a 
system of laws which does not, in the lapse of ages, 
contradict and radically modify itself is not sufficiently 
flexible for the needs of humanity. And itis not too 
much to assert that the existence of such a defect in 
the origin and development of the legal systems of 
the world is the cause of that want of progress and 
of conformity to the demands of the age which is 
everywhere prevalent in our systems of jurisprudence, 
As we have observed, the origin of the law was in a 
period when the philosophers, moralists, scholars, and 
theorists had possession of the mind of the judge and 
of the will of the sovereign. The enunciation of a 
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law was simply the expression of some theory of 
right or some affirmation of the reason. To make the 
law subordinate to its effects, or to consider the effects 
of the application of a proposed rule in determining 
its adjudication, was a mode seldom or never pursued. 
The answer to the questioner was: “This seems to 
be right, this is according to the reason, this must 
therefore be the law, and submission is the only 
course for you to pursue.” An assumption of the in- 
tellect or the reason was posited instead of a rule 
gathered from the experience of the people and the 
demands of the time. Now, it is perfectly clear that, 
under such a mode of making laws, unless the 
“reason” of the lawgiver coincides with the rights 
and demands of those for whom the law is made, 
there is error and injury. And unless it is proper to 
declare the infallibility of the judicial or legislative 
“reason,” much uncertainty, incongruity and unfit- 
ness must arise in law. But the unreliability and un- 
tenability of the inductive or metaphysical method, in 
working out any system which concerns human affairs, 
is now quite universally conceded. The deductive or 
scientific method has arisen into prominence, and it 
remains only necessary to use this method in the con- 
struction of laws. Perhaps the most general and 
truthful proposition is that laws are made for the good 
of those for whom they are made. To ascertain the 
needs, demands, desires, and conditions of these is 
the first duty of the lawgiver. He should take into 
account the mental, moral and bodily state of the 
subject, his customs, pursuits, occupations, desires, 
tastes and appetencies, his probabilities of advance- 
ment, and his capabilities of improvement. In order to 
do this the lawgiver must not simply consult his own 
reason, or follow his own idea of the conditions and 
demands of the subject, or assume that such and such 
rules carefully and faithfully adhered to and applied, 
will result in the greatest good of the subject. He 
must employ as a principal factor in the legal product, 
the results of statistics, of the sciences, of the individual 
and collective experience, and of every thing of historic 
or problematic value. He must consider not only what 
all this reveals of the present condition of the subject 
but what it indicates for the future — the probabilities 
of the subject. After having made all these extended 
and varied observations, the lawgiver will still find 
it impossible to make a rule of law to fit every sub- 
ject exactly. The construction of a system of laws 
which should be for the highest good of every sub- 
ject would be indeed the “perfection” of science 
and of reason too. But there is a limit of adapta- 
tion of law to subject which he could arrive at by 
the scientific method, but which he could not reach 
by relying on his “reason” alone, and which would 
be vastly superior to any system of laws now extant. 
This method, founded on the scientific basis, and 
erected by a legitimate and skillful use of the “reason ” 
is destined to be the method par excellence in the 
law reforms of the future. It is, indeed, the only 





true method — the only method which recognizes the 
equality of the subject with the lawgiver, attends to 
the rights, capacities and desires of the subject, and 
accords proper weight to both human experience and 
human reason. But this method of law reform is 
only to be utilized by a resort to codification. The 
piecemeal legislation, the scattered and divergent 
decrees of courts, the ephemeral and special customs 
of strong classes, cannot bring any thing uniform or 
symmetrical out of the juridical chaos of the times. 
So long as the present method (if it can be called a 
method) continues we shall have disagreements and 
incongruities in laws and between courts which, hay- 
ing like subjects, ought to have similar provisions and 
rules. Each legislator will vote according to his own 
“reason” (or interest), and every court will decree 
according to its own particular “reason.” According 
to the scientific method, on the contrary, a complete 
codification of the laws would be effected on the 
scientific basis, and as little as possible would be con- 
fided to the discretion or “reason” of the judge. 
Such a codification of the laws means something 
more than a mere collection of the principles and rules 
scattered throughout the text-books, reports and 
statute books, and placing them, with little or no 
modification, in convenient form. That would be 
mere re-enactment and elimination. Codification, on 
a scientific basis, means a radical and fundamental 
change, a thorough investigation of all the rules and 
principles heretofore adjudicated and enacted, and a 
comparison of them with the present condition and 
demands of the subject, together with his probabilities 
for the immediate future. It means an entire elimina- 
tion of old rules not consistent with this scientific 
observation and calculation, and a construction and 
adoption of rules consistent therewith. It involves an 
amount and kind of labor which only the best, most 
educated, and, at the same time, most practical men in 
the State can adequately perform. 

The making and adoption of such a code of laws is not 
an impossibility at the present time. It is highly prac- 
ticable, although any attempt at such a codification, if 
the plan were avowed beforehand, would meet with 
most determined opposition on the part of a majority 
of the legal profession, while two-thirds of the judges 
and jurists in the country would ridicule the idea. 
This is because the lawyers are too conservative, too 
fond of old things, too much occupied with “ prece- 
dents,” “ authorities,” and “reasons,” too much 
attached to those very ideas which have prevented 
their science and profession from advancing with the 
age, and from keeping pace in dignity, power, and 
adaptiveness, with other departments. But so long 
as the legal profession continues in its present line, 
and laws are made in accordance with the present 
mode, a mode unparalleled in any other active and 
successful department of life, it will continue to 
recede and fall behind, continue to be separated from 
other pursuits and other institutions, until its best 
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men, dissatisfied with its “old fogyism” and false 
conservatism, and not finding sufficient attraction in 
a dead science, will seek other and more attractive 
pursuits, as many of the best lawyers are doing now, 
in whole or in part. Much of the decadence of the 
legal profession, which has been attributed to a desire 
for wealth, and to the rise of the business and 
moneyed classes in this country, is really due to the 
defects in the law itself. So long as the people feel 
that a system is radically defective, slow, cumber- 
some, unadaptive, and a dead weight upon their 
progress, that system must continue to decline or 
submit to be made what the people demand it 
should be. Either the people are wrong and all 
this activity, enterprise, and extensive use of 
scientific modes in almost every department, are 
wrong, and the legal profession is right and the law 
unappreciated and undeservedly reproached, or the 
law is wrong and the people are right about this 
particular matter. 

It is undoubtedly true that in every nation a large 
portion of the people will always be somewhat dis- 
satisfied with the law and its administration, 
whether good or bad. But where the dissatisfaction 
is so great and widespread, and the desire for law 
reform is so respectably and deeply felt, as at present, 
there is a strong presumption that the fault is in the 
law and not in the subject. The only effective 
remédy for a defective system of laws is by appeal to 
the lawgivers, both judges and legislators. Let both 
the judicial and legislative departments unite in a 
plan for the codification of laws according to what 
we have termed the “scientific” method, and to the 
accomplishment of this end let both the profession 
and the laity unite in commendation and assistance. 
It will, indeed, require inuch time and argument to 
prepare the judicial, professional and legislative mind 
for the proposed change. But the events of the past 
quarter of a century, and the progress which codifi- 


cation, in some form or other, has already made,. 


show that the change is as inevitable as it is essential 
to the consummation of any enduring law reform. 


——_-->.- 


THE CHIEF JUSTICES. 


A correspondent asks us how many Chief Justices 
of the Supreme Court of the United States there have 
been —some of the newspapers claiming that the 
late Chief Justice Chase was the sixth, and others 
that he was the seventh. 

This diversity of opinion has probably arisen from 
the fact that one of the Chief Justices, William Cush- 
ing, never presided over the court, and held his com- 
mission only for a few days. His name is frequently 
omitted from the list, and is barely mentioned in Van 
Santvoord’s “ Lives of the Chief Justices.” 

The following is a brief sketch of the Chief Justices : 

The first to hold the office of Chief Justice of the 
United States was John Jay, a native of New York, 








and a graduate of King’s (now Columbia) college. 
After a short but successful career at the bar he was 
elected a member from New York of the first con- 
gress. Though one of the youngest members, being 
then only in his twenty-ninth year, he was placed 
upon the committee to draft an address to the people 
of Great Britain, and the address reported and 
adopted was from his pen. The first constitution of 
the State of New York, adopted in 1777, was mainly 
the work of Mr. Jay, who was appointed the first 
Chief Justice of the Supreme Court organized under it, 
Livingston being at the same time appointed Chancel- 
lor. Jay was at this time but thirty-two years of 
age. A year later he resigned, having been elected 
a member of congress. Subsequently he was sent 
on an important mission to Spain, and while abroad, 
in conjunction with Franklin, Adams and others, he 
negotiated the treaty whereby Great Britain recog- 
nized the independence of the United States. 

After the adoption of the federal Constitution, and 
upon the very day of the approval of the judiciary 
act of 1789—24th of September—Mr. Jay was nomi- 
nated by President Washington, and confirmed by 
the senate, to the Chief Justiceship. 

In 1794 he was sent to England as envoy extraor- 
dinary to negotiate an important treaty. During the 
year of his absence he was elected governor of New 
York, and, upon his return, resigned the office of 
Chief Justice. He was twice re-elected governor, and 
at the close of his third term in 1801, at the age of 
fifty-six, resolved to retire from public life. Shortly 
after he was nominated by President Adams, and con- 
firmed by the senate, to his former position as Chief 
Justice, then vacant by the resignation of Oliver Ells- 
worth. But he declined the position and retired tuo 
his farm at Bedford. 

Upon the resignation of Mr. Jay, in 1795, John 
Rutledge, of South Carolina, was nominated by Presi- 
dent Washington as the second Chief Justice of the 
United States. He had taken an active part in our 
revolutionary struggle, occupying the position of 
commander-in-chief and president of the colony of 
South Carolina. In 1789 Mr. Rutledge was appointed 
an associate justice of the United States supreme 
court, but resigned the next year without ever hav- 
ing taken his seat. In 1791 he was elected Chief 
Justice of the Supreme Court of his State. His 
appointment to the Chief Justiceship of the United 
States was received by the federal party with aston- 
ishment and dismay. The treaty negotiated with 
England by Mr. Jay had excited a storm of indigna- 
tion in various parts of the country, and among its 
strongest opponents was Mr. Rutledge. Only two 
days before the appointment reached him he had made 
a violent speech at Charleston in which he denounced, 
with passionate earnestness, the treaty and the lead- 
ers of the then dominent federal party. 

Mr. Rutledge accepted the appointment, and 
reached Philadelphia in time to take his seat as Chief 
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Justice at the commencement of the August term, 
1795. On the meeting of congress the December 
following, the senate refused to confirm the appoint- 
ment. He became insane shortly after and died in 1800. 

Upon the refusal of the senate to confirm Mr. Rut- 
ledge, President Washington nominated William 
Cushing, of Massachusetts, and he was confirmed. 
Mr. Cushing was appointed an associate justice of the 
Supreme Court at the time that Mr. Jay was appointed 
Chief Justice, and had acted as Chief Justice during 
the absence of Mr. Jay in England. He now, however, 
declined to accept the presidency of the court, pre- 
ferring to fill his position of associate justice, which 
he did until his death. 

Oliver Ellsworth, of Connecticut, was nominated as 
Chief Justice and confirmed upon the declination of 
Judge Cushing, in 1796. He had already served as a 
member of the Supreme Court of errors of Connecti- 
cut, by reason of his position as one of the upper 
house of the legislature, and had held the offices of 
judge of the superior court, and of United States 
senator. In 1799 Mr. Ellsworth was sent as minister 
to France, though still retaining his Chief Justiceship. 
His health having however failed, in 1801 he sent 
over his resignation. He died in 1807 at the age of 
sixty-two. 

John Marshall, the fifth Chief Justice, was appointed 
in 1801 by President Adams. He had previously 
been tendered the positions of attorney-general, of 
Chief Justice, and of minister to France, all of which 
he had declined. On the refusal, however, of the 
French government to receive Mr. Pinckney as min- 
ister, Mr. Marshall was induced to become one of 
three envoys to that government. Shortly after his 
return he was elected to Congress, and in 1800 was 
appointed Secretary of War. This position he declined, 
but accepted the post of Secretary of State. On the 
31st of January, 1801, he was appointed Chief Justice, 
which position he held for thirty-five years, and until 
his death in 1835. 

Of his successor, Chief Justice Taney, we have re- 
cently given a biographical sketch. He was appoint- 
ed in 1835, and filled the position till his death in 1864. 

Salmon Portland Chase was thereupon appointed 
the seventh Chief Justice of the United States. 


p> 
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Speaking of our remark on MeGoverney v. Staples, 
ante, p. 226, that “this decision appears to be directly 
contrary to Wood v. Leadbitter, and to our thinking its 
rule is more just and sensible,” the London Law 


Journal says: “We do not agree with this opinion. 
The ruling in Wood v. Leadbitter does not deprive the 
ticket-holder of any right. A ticket is only a license, 
and a license must be revocable by the licensor, because 
the granting of a license is evidence of a superior right 
that does not pass with the license to the licensee. The 
remedy, if any, is by action for breach of contract, and 
for recovery of the money paid by the licensee.” 





CURRENT TOPICS. 


The name of Associate Justice Miller has been 
mentioned in several quarters in connection with the 
vacant chief justiceship. The legal profession of 
Iowa and of Kansas, at meetings recently held and 
largely attended, have unanimously urged his claim 
to the position. We know of no one in the country 
whose appointment to the high office of Chief Justice 
would be so appropriate, or give such universal satis- 
faction, as would that of Mr. Justice Miller. Endowed 
with every morai as well as intellectual attribute which 
can adorn the highest judicial character, in the 
maturity of life, and with great experience upon the 
bench, he would make a worthy successor of Mar- 
shall, of Taney, and of Chase. The elevation of Mr. 
Justice Miller would be a practical application of that 
civil service reform theory of which so much has 
been said during the past year. Nor would it be 
without precedent, if that is to have any weight, 
since Associate Justice Cushing was elevated to the 
presidency of the court upon the refusal of the senate 
to confirm the nomination of Mr. Rutledge. The 
practice sometimes indulged in, of appointing politi- 
cians to the bench, is one at all times fraught with 
danger, but peculiarly so when the appointment is to 
the bench of the Supreme Court. Above all courts 
that should be kept free from all suspicions of party 
bias and prejudice, should be lifted above all the 
storms of political passion and party interest. Nothing 
could better subserve this end than the appointment 
of Mr. Justice Miller, who is neither by nature nor 
education a partisan. 


A writer in the Saturday Review makes some sug- 
gestion as to the modification of our present system 
of trial by jury that are worthy of consideration. 
These suggestions are summed up as follows: 

1. Juries to be employed in the trial of all criminal 
and quasi-criminal cases, in estimating damages 
whenever their amount is necessarily of an uncertain 
character, and in the trial of such other specific ques- 
tions as the court may consider unfit for judicial 
determination. 

2. Juries never to be allowed to decide on mixed 
issues of fact and law; in other words, all verdicts to 
be special verdicts in answer to distinct questions 
previously settled by the court or propounded by the 
judge at the trial. 

3. These rules to be departed from only with the 
consent of both sides. 

The second suggestion strikes us most favorably. 
Our present method of submitting to juries mixed 
questions of law and fact works badly. The tempta- 
tion to override the law, under pretense of determin- 
ing facts, is often irresistible and leads to a perversion 
of justice, and it is a temptation which would be 
absent were the juries only left to determine special 
issues. 
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The act of the legislature in relation to challenge of 
jurors, passed May 7th, is of such immediate import- 
ance that we give it here, fearing it may not be able 
to find a place in the double supplement which we is- 
sue with thisnumber. It is numbered chap. 427, and 
reads as follows: 


SrcTION 1. All challenges of jurors, both in civil and 
criminal cases, shall be tried and determined by the 
court only. Either party may except to such determi- 
nation, and, upon a writ of error or certiorari, the court 
may review any such decision the same as other ques- 
tions arising upon the trial. 

§ 2. On the trial of all felonies and misdemeanors, 
the prosecution shall be entitled to the same number 
of peremptory challenges as are or may be by law 
given to the defense. 

§ 3. This act shall take effect immediately. 


A meeting was held in New York on the evening 
of the 15th inst., for the purpose of listening to the 
report of the Rev. Dr. J. B. Miles, of Boston, who 
has recently returned from Europe, whither he went 
for the purpose of interesting European statesmen 
and publicists in behalf of an International Peace 
Congress, for the purpose of promoting the adoption 
of an International Code and the establishment of 
arbitration as the means of settling international dis- 
putes. Among the gentlemen in attendance were 
Judges Edmonds, Peabody and Bosworth, the Rev. 
Drs. Henry Field, Samuel Osgood, D. C. Haynes 
and Hitchcock, David Dudley Field, James Parton 
and Robert Carter. Dr. Miles reported that his mis- 
sion had been everywhere received with courtesy, 
and in many places with enthusiasm. That the most 
eminent statesmen and publicists of Europe favored 
the project and would give it their support. After 
some discussion, the following resolutions were 
unanimously adopted: 


Resolved, That we have heard with great satisfaction 
the Rev. Dr. Miles’ account of his impressions in 
Europe in behalf of international justice, and that we 
express our cordial consideration of the wisdom of his 
principles and the reasonableness of his plans. 

Resolved, That the movements of affairs, the studies 
of thoughtful men, and the tendencies of public 
opinion, call for a new and earnest consideration of the 
usages and laws of nations, especially in regard to war, 
and that the new times demand a new International 
Code, especially in respect to arbitration. 

Resolved, That in the opinion of this meeting the 
establishment of an International Code, containing 
among its provisions the recognition of arbitration as 
the means of settling international disputes, is an 
object of the highest interest and importance. 

ResolWwed, That with a view to the formation of such 
a code, it is expedient that a meeting should be called 
for consultation upon the best method of preparing 
it, and the most promising means of procuring its 
adoption. 


Resolwed, That such a meeting be held on the 23d 
day of September next, to which publicists from dif- 





ferent nations shall be invited, and that a committee 
be appointed to issue the invitations and make arrange- 
ments for the meeting, and that this committee have 
power to add to their number. 

Resolved, That David Dudley Field, LL. D., Theo- 
dore Woolsey, D. D., LL. D., Emory Washburne, 
William Beach Lawrence, and the Rev. J. B. Miles be 
such committee. 


An International Peace Congress and an Interna- 
tional Code are probably regarded by many as but 
the dreams of the enthusiast; but they are dreams 
which steam and electricity, popular education, and 
the civilizing influences of the age render possible of 
fulfillment. 


We have never known law makers to show amore 
tender regard for the “ will of their constituents” than 
was shown by some of the members of the Assembly 
in the final action upon the bill to modify the Usury 
laws. Up to that time the vote indicated its probable 
passage, but last week when the final vote was taken 
some of its country members had discovered that their 
constituents were opposed to it, so they were reluct- 
antly compelled to vote against it. The measure was 
therefore defeated for the session. The discussion 
that has grown out of the bill will, perhaps, serve to 
broaden men’s views on the subject, and in another 
year or two the dead carcass of the Usury law will be 
removed from the statute book. 


———_@——_—_— 


NOTES OF CASES. 


The general rule is that if, on the production of 
an instrument, it appears to have been altered, it is 
incumbent on the party offering it in evidence to 
explain this appearance. But where the alteration is 
not apparent, the burden of proof is on the one alleging 
the alteration. In Meikelv. The State Savings Instt- 
tution, 56 Ind, 355, which was an action upon a nego- 
tiable promissory note against the maker, the defend- 
ant alleged an alteration of the note after he had 
signed it. It was found as a question of fact that 
there was nothing upon the face of the note to indi- 
cate an alteration. The court held, that the burden of 
proving the alteration was upon the defendant. See, 
also, Davis v. Jenny, 1 Mete. 221. 


In Pacific Mut. Ins. Co. v. Guse, 49 Mo. 329, the 
action was brought by a mutual fire insurance company 
for the amount of an assessment upon a premium note. 
The court held, that proof of a resolution of the com- 
pany’s board of directors, levying the assessment to 
meet the indebtedness of the company, was insuffi- 
cient to establish the liability on the note, without 
further proof that the losses and expenses which author- 
ized the assessment had actually occurred. The assess- 
ment of a premium note is a ministerial act, and, 
therefore, not final Sands v. Sweet, 44 Barb. 108. 
In such an action proof is necessary of the facts which 
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justified the assessment. Jackson v. Roberts, 31 N. Y. 
304; Devendorf v. Beasley, 23 Barb. 656 ; The American 
Ins. Co. v. Schmidt, 19 Iowa, 502. So if the action is 
by the receiver of an insolvent mutual insurance 
company, the validity of the claims for payment of 
which the assessment was made must be shown. 
Embree v. Shideler, 36 Ind. 423; Jackson v. Roberts, 
supra. 


> 
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THE ALBANY LAW SCHOOL COMMENCEMENT. 

The commencement exercises of the Albany Law 
School took place in Tweddle Hall on Thursday evening, 
the 15th inst. The graduating class numbered fifty- 
nine. After the preliminary exercises and the confer- 
ring of diplomas, the Hon. Clarkson N. Potter 
addressed the graduating class as follows: 





ADDRESS OF HON. CLARKSON N. POTTER. 

I congratulate you of the graduating gentlemen on 
your admission to an ancient, a learned, and an honor- 
able profession. 

Ancient, for as nations became civilized and popu- 
lous, and laws and regulations were multiplied, advo- 
cates to maintain the rights of clients and defend 
the charges against them grew to be necessary, and 
thus for centuries have formed a recognized profession. 

Learned, since no man can become even a tolerable 
master of the principles and rules which form the body 
of the law without long and diligent study — study of 
rights, of regulations, of reasons as to the relations of 
men to each other, which must needs embrace some 
knowledge of languages, of books, of history, and of 
precedents. So that at all times the law has numbered 
among its followers learned and accomplished scholars. 

Honorable, because its purpose is to secure justice, to 
enforce right, to prevent wrong, to protect the inno- 
cent, to punish the guilty. Not that we live up to the 
purpose of our profession,not but that it may sometimes 
be made the cloak of greed and injustice. And yet 
honorable, not for its purpose, merely, but in the intelli- 
gence, the worth and the integrity of the great body 
of the profession. 

I stood, on Monday last, in the chamber of the 
supreme court of the United States, in the capitol at 
Washington, by the body of that chief justice who 
lately presided there. 

I remember that in our system of government the 
judiciary is like the legislature and executive, a separ- 
ate and independent department. That with its per- 
manent tenure of office, its power of determining 
private rights, its pre-knowledge of how great ques- 
tions which were to settle the construction of the law 
were to be decided, this post of supreme judge was one 
which had afforded no small room for private and 
secret gain, for the control of personal patronage and 
the attainment of selfishends. And with just satisfac- 
tion I recalled also the record of the men who had 
filled this place, which is at the head of our profession, 
during the entire century. John Marshal, Roger 
Brooke Taney, Salmond Portland Chase. Each one of 
them a trained and practical lawyer. Taken to be 
chief justice, not from the bench, but from the bar; 
bringing to the office talent and wisdom and high 
reputation, but leaving it, after terms of service, vary- 
ing from nine to thirty-five years, rendered for meager 
and insufficient compensation, poorer than when they 
entered it. Leaving it, not merely without stain, but 





after having filled the post with such unsullied purity, 
with such lofty virtue, with such noble action as has 
lifted the very office itself in the esteem of the Ameri- 
can people above all places in the land. What other 
profession can point to a succession of men at its head 
so long and so widely eminent for their services and 
their worth. Judged by such leaders, what profession 
more deserves to be called honorable. 

I congratulate you further, young gentlemen, that 
you have pursued your studies under the direction of 
those so deservedly eminent in the profession, espe- 
cially of one who has himself had so wide, so varied, 
and so fortunate an experience in our profession. 
Who, after having been an active member of a firm 
carrying on a great practice here, whose names were 
found in every court, and whose writs were known in 
every county of the State, became a successful and 
distinguished advocate in the higher courts, then 
ascended to the bench, which he long adorned by his 
talent and learning; and finally passed on to a seat in 
the highest branch of the national councils, and who, 
during all these long and varied services, added to his 
professional studies and labors a generous culture, a 
kindly sympathy for the young, and a warm regard for 
thorough and accurate education. 

But to be admitted to a profession is barely to enter 
it. Its pursuit is the business of a life, and the success- 
ful and worthy pursuit of the profession of the law is 
a business that not only admits of but requires a high 
and honorable ambition. For in the first place no man 
can successfully and worthily follow the profession of 
the law without earnest and faithful labor. 

You can find no deserving and successful lawyer, 
whether he be a chamber counsel, who does not leave 
his books; nisi prius advocate, who studies books 
little and clients and witnesses and juries much; a 
counsel before appellate courts, who both frames and 
delivers arguments, who has acquired the position he 
holds without work. No brilliancy of talent, no facil- 
ity either at acquiring or expressing can make a man a 
good lawyer without study and thought. The range of 
the duties of a lawyer are too wide, the heights of the 
law too long and hard for any man to expect to scale 
them by the mere force of talent or natural gifts. 

There are men, indeed, in practice who know 
nothing but practice. But, as Blackstone says, ‘‘ such 
men can never aspire to form, and seldom expect to 
comprehend arguments drawn from the spirit of the 
laws and the natural foundations of justice.’’ Such 
practice is not tosuccessfully and worthily follow the 
law. To do that is to give clients the best results 
possible; to not merely receive fees but to earn them, 
to make your practice not a burden but an advantage. 

I know that the acquisition of the law is said to have 
been made easy; and that of late years the doors of 
admission to practice have been readily opened. And 
it is doubtless true, that there are many parts of the 
law, recondite and difficult, which were formerly 
mastered only by years of patient and laborious study, 
which have now become needless. Nay it seems to me 
there are many parts of it now difficult to thoroughly 
acquire which judicious legislation might make as 
needless as those parts which are already obsolete. 

For illustration, it is a wise and necessary rule that 
written contracts between parties be determined by 
what is written. But why should promissory notes, 
bills of exchange, not be allowed to mean what they 
say? Why should a draft at one day’s sight mean four 
days, and a note at sixty days mean sixty-three, or 
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sixty-two, or sixty-one days, as the sixty-third day or 
the preceding days may happen to be legal holidays. 
Why should a usage to allow the drawee a Jitile space 
in which to collect his cash be regarded as part of the 
terms of the draft long after any such indulgence has, 
in fact, ceased to be allowed. Yet we have now, I 
believe, five statutes on our books to settle the time of 
payment of these contracts, when a single declaration 
that “days of grace are abolished’ would have made 
the law simple and uniform, and relieved us of a need- 
less excrescence which has been the source of endless 
and useless litigation. 

So with an ordinary money bond. Can any one give 
any good reason for persisting in an obligation which 
means the exact reverse of what it says? One of these 
bonds declares, for instance, that if she obligor does not 
pay a thousand dollars by the first of July next, then 
the penalty of the bond that he shall pay, say two 
thousand dollars, shall be absolute. And yet all law- 
yers, and most laymen know that by no possibility can 
the debtor ever be made to pay the penalty, or any 
thing beyond the one thousand dollars, and interest 
which the condition calls for. Because, at a remote 
time, lenders were permitted to enforce agreed penal- 
ties. If the borrower did not punctually pay, why 
should we persist in using such instruments when they 
neither declare the true agreement between the par- 
ties, nor can be enforced according to their terms? 

Now good lawyers, it seems to me, are, of all men in 
the community, those who should be most anxious to 
simplify and to remove difficulties from the law. There 
will be enough for them to master after we have gotten 
rid of all useless causes of labor and study. A lawyer 
may be an adept in his profession, may have given to it 
the diligent labor of a life-time, and he will yet find a 
new class of cases arising from time to time before him, 
calling for the study of branches of the law new at 
least to him, with scope and need for heartiest labor. 

When hereafter great cases come to you, cases involv- 
ing complications of interest, of right, of fact, and of 
law — and such cases will not come to you often, unless 
you are worthy to conduct them—when such cases come 
you will realize what need there has been for years of 
devotion and study, and how long and hard must be the 
labor which will then enable you to deal wisely with all 
the considerations involved in guiding your clients 
safely through the sea of doubt and differences which 
beset them. 

But in the second place, the successful and worthy 
pursuit of the law requires not only earnest and faith- 
ful, but wide and varied labor. To bea sound lawyer, 
a man must do something besides mere routine busi- 
ness, besides keeping a register and drawing notices, 
and serving papers, and collecting notes of hand, or any 
other particular thing. He may hammer on the same 
anvil, but not forever the same iron. The law is too 
fruitful and too commodious not to require of its fol- 
lowers a general cultivation. Not to be a matter of 
diligence, of science, of reflection. So that there is 
hardly any knowledge, whether of science or literature 
or art that may not come of use toa lawyer. Though 
most of all he needs to master the great principles of 
right and of the relations of men to each other. But 





how can these be mastered without the study of history, 
of constitutions, of text-books and of precedents. 
Without search into what the wise have taught, legis- 
latures have prescribed and courts have decided, and 
as to how these teachings, these statutes, these decis- 
ions have resulted in maintaining justice among men. 




















But if the law is a profession that from its range and 
variety requires of its followers wide and varied labor, 
it derives from the same cause much of its interest and 
relief. 

You may remember the description of Mr. Attorney- 
General in Ten Thousand a Year, when, after having 
listened to the perplexing and difficult case on which 
Mr. Aubrey’s estate depended, he turns without rest 
to find relief in the brief of another cause. 

It is this variety of a lawyer’s knowledge which is 
alike the difficulty and the pleasure of his profession. 
He cannot well draw conveyances, or prepare leases, or 
examine titles without knowing not only the history 
of estate in lands, but also something about land and 
the uses it is put to as well. Hecannot bring an action 
forinjury upon a railway, for goods lost by a common 
carrier, for collision between vessels, or for a disputed 
insurance, without some knowledge of such businesses 
and of the means by which they are carried on. Goto 
the standing counsel of any of the great corporations, 
and you will find him not only learned in the nature of 
these artificial beings, in the powers which the legisla- 
ture can give and the rights which it cannot take away ; 
in the means by which those powers can be exercised 
and such rights defended; but you will also find him 
necessarily familiar with the business of the corpora- 
tion itself, and the manner in which it should be con- 
ducted. If that business be to navigate the sea with 
ships, you will be surprised to find how much he knows, 
as to how ships are to be built, and stowed and navi- 
gated, about their hulls, and machinery and supplies, 
about the accidents to which they may be exposed, and 
the returns to capital they should realize. So if he be 
counsel for a railway you will find that he knows much 
of the construction of the line and its equipments, of 
how traffic is to be sought and carried, of where the 
business has profits and where not. And all this range 
of knowledge is a necessity of the lawyer's profession. 
Each new variety of case calls upon him fora new branch 
of study and of knowledge. So that aman in large and 
varied practice must be a man of large and practical 
knowledge—knowledge of books, of affairs, and of 
men. 

It is this constant variety in the lawyer’s engage- 
ments, a variety of matters and of persons, which 
affords him such relief amid constant labor, and should 
insure him such wide and large development, and so 
often fits him for other pursuits. 

If you look over the list of the volunteer officers in 
the late war who rose for service to high rank, you can- 
not fail to be struck with the large proportion of them 
which came from the bar. If youinquire who are at 
the head of the great undertakings and enterprises of 
the country, the railways, the canals, the manufac- 
tures, the insurers and the like, you will find them very 
frequently to have been lawyers by profession, while 
in public life no other profession so naturally, or so fre- 
quently, shapes legislation and leads public opinion. 
And it is in just this general fitness, this wide and 
practical development, the lawyer finds, perhaps, the 
best return for his labor and fidelity. 

Not that any labor, however long and faithful and 
varied, will, of itself, make a great lawyer. Though I 
know no pursuit where patient study and faithful 
industry alone, without great natural gifts, reap better 
returns than in ours, yet to make a really great lawyer, 
requires a union both of the highest gifts and the high- 
est training. 

Indeed, to be such.a lawyer, one must needs be not 
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only a great student, but a great man as well. Some one 
said to me of the greatest lawyer I ever knew, that he 
would have made a great general; and so he would. 
For the strategetic powers that he possesses, the capacity 
to combine with reference to the end, the effect of 
every move he makes in a great cause upon its final 
result, is worthy of a great general. I have known him 
as particular about a trifling service which would ordi- 
narily be left to the office messenger, as about the most 
important measure; because in his wide forecasting he 
saw exactly the especial importance of that service in 
the.combination he was carrying out. But this was only 
one manifestation of his gifts; for he would have made 
a great writer, a great teacher, a great orator, a great 
statesman — nay, was and is, all these, being alike in 
the vigor and breadth of his thought, the richness and 
precision of his learning, the power and clearness with 
which he expresses himself, whether by pen or speech, 
facile princeps of all the men of whatever profession 
that I know; yet he has no station, fills no office, pos- 
sesses no title but that—than which there is in this 
land, after all, none higher—than that of the really 
great lawyer. 

It was of such a perfect lawyer that a quaint writer 
of the seventeenth century said: ‘‘ While he lives he 
is the delight of the courts, the ornament of the bar, 
the glory of his profession, the terror of deceit, the ora- 
cle of his country; and when death shall call him to 
the bar of heaven by a habeas corpus com causis, he will 
find his judge, his advocate; nonsuit the evil one, 
obtain a liberate from all his infirmities, and continue 
still one of the long robe in glory.” 

In the third place the successful and worthy pursuit 
of the law requires that you keep it always in mind 
that justice is the end and object of the law — justice 
indeed, according to law, qualified by its rules, regu- 
lated by its statutes, but yet justice. 

I am not unmindful how often the profession forget 
this, nor the extent of the popular feeling that law- 
yers are alike greedy and insensible to right, prone to 
promote strife and to swell costs. One has only to 
look into the older English comedies to find the attor- 
ney represented like Mr. Meddle in Heads and 
Hearts, as knavish and vicious and vulgar, without 
principle and without heart, reckless, meddlesome 
and greedy. Nay, even so lately as in Dickens’ 
books the very same traits are in a degree re- 
tained for him, and a similar estimate is far too com- 
mon even among our people. Doubtless there will be 
occasions in every lawyer’s life when he must face the 
temptation to make costs, to continue litigations to 
swell fees. But believe me, his duty, and, in the long 
run, his true interest, will be found to lie with the 
interest of his clients; to be to so advise as to effect 
the best practical results, to save, not to destroy, to so 
serve his clients as to retain them, not drive them 
away. A fair day’s work deserves, it is said, a fair 
day’s wages; but itis only the fair day’s work which 
does deserve the fair day’s wages; and those lawyers 
who faithfully serve theirclients’ interests rather than 
their own will in the end be, as they deserve to be, 
those who most do prosper. So lawyers are, I think, 
too apt to regard litigation as a game of skill; to con- 
demn want of correctness in pleadings, or of precision 
in practice, as if that was all that was essential in a 
case. 

I remember many years ago to have argued a demur- 
rer before a justice of this district who looked like a 
blacksmith, but thought and wrote with the force 





and directness of a trip-hammer. The complaint was 
open to sharp criticism, and the learned justice con- 
demned it sharply, but yet he overruled the demurrer, 
remarking that, notwithstanding these defects, he 
thought it presented on the whole a substantial ground 
on which to go to trial. I remember the contempt 
with which I regarded this decision at the time, and 
yet I should probably make such an one myself were 
I judge now. For the law should be something besides 
a game of skill. It deserves and requires, indeed, skill 
and care and knowledges but it requires them after all 
for the sake of establishing justice. 

No man, believe me, will make a great lawyer, who 
has not at bottom a sound moral sense, whose instinct 
does not distinguish between justice and injustice, who 
can maintain with equal willingness and equal indiffer- 
ence right and wrong. Not that, carried away by the 
ardor of action, by the sympathy for clients, by the 
earnestness for success, we do not often misjudge 
what the right is, and act with honest but mistaken 
zeal. It is not such well-intended and natural error to 
which I refer, but to that feeling which confounds the 
ends of the law and treats what can be accomplished as 
permissible and what succeeds as right. Such men 
may make smart and active, and even successful law- 
yers; but they never make really great ones, nor leave 
behind them those memories which consecrate and 
elevate the profession. 

Rightly understood, the law is a most grand calling. 
It is, as Dr. Johnson said, that science in which the 
greatest powers of understanding are applied to the 
greatest number of facts. And when, asa leading pre- 
late has said, we consider the profession and practice 
of the law — the place which the members of that pro- 
fession hold in all the labors that concern the welfare 
of the State; the administration of justice; the pro- 
tection of the innocent against the machinations of the 
depraved; the vindication of truth and reason and 
equity under the assaults to which they are continually 
exposed; the detection and punishment of frauds; 
giving faithful counsel and assistance in the infinitely 
varied and complex matters relating to contracts and 
property, to trade and commerce; exercising a just and 
humane influence in restraining wild and passionate 
litigation, interposing a rational and benignant influ- 
ence between the excited feelings of short-sighted mor- 
tals and their ruinous schemes; doing tender and 
faithful service as counselors, guides, protectors of the 
widow and the orphan; with integrity watching over 
estates (not devouring them), when we consider, too, 
what those interests and powers are which the mem- 
bers of that profession have intrusted them; how 
the whole framework of society and nearly all its com- 
plex operations, the security and happiness of every 
individual in it, from the lowest to the highest, depend 
on their intelligence, their purity, their humanity, 
their high sense of honor and their real devotion to the 
public good. What ought to be thought of the dignity, 
the gravity, the responsibility attaching to the profes- 
sion as a whole, and to the persons who venture to em- 
brace and practice it? 

And here let me add that in view of the constant 
growth of the wealth and traffic and business of the 
land, there seems to be yet place for well-educated, 
thoughtful and earnest lawyers; nay, looking forward 
to the changes which must soon come in the law, there 
is like to be special need of them. 

We are living yet under a complex and dual govern- 
ment, part state, part national, established nearly a 
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hundred years ago —a most wise adaptation of princi- 
ples of government to the then existing condition of 
these States. But in the intervening years the condi- 
tion of these States has wholly changed. From three 
millions of people scattered along the sea-board, sepa- 
rated in their communications and exchanges by weeks 
of difficult and unfrequent travel, we have grown to be 
forty millions of people, bound together by railways, 
and steamboats, and telegraphs, with instant inter- 
communication and constant inter-conveyance. It 
was twenty days of diligent journeying from this capi- 


tal to Baltimore eighty years ago; it is now about half * 


of that number of hours of easy travel. These mighty 
physical changes have gradually knit the whole land 
together into one general and nearly homogeneous 
whole. Meantime we are holding on in the main to 
our original form of government, when the very reasons 
that led to it now require in it, as I think, material 
changes. 

Beyond this we are beset with a growth of evils 
which our fathers did not foresee, and therefore did 
not provide against. In their day private and special 
legislation was of small importance, and the giant cor- 
porations of our times were unthought of. Then the 
country was poor and there was neither the trade nor 
the wealth, nor the inter-communication, which make 
the monopolies of our day so profitable. But now all 
this is otherwise. Toa vast population is now added 
enormous riches, immense trade, unprecedented com- 
mercial activity. Every special franchise for monop- 
olizing a street or a business, whether it be a railway 
upon, beneath, or above ground, whether it be banking, 
insuring or warehousing, whether it be a trust com- 
pany, ferry company, or a gas house, has become valu- 
able, and men are sent to the legislature to obtain it. 

And so also artificial creatures which never die, 
which can perpetuate accumulations of property with- 
out end, and which thus violate the first principles of 
free government have grown up and combine to con- 
trol legislation, to resist public opinion, and to per- 
petuate their power; and thus invite unscrupulous 
men to struggle for grants of similar monopolies. 

Should it not be alarming when the meeting of a 
legislature —the chief council of the State — whose 
object is to better the laws and ameliorate govern- 
ment, comes to be regarded by honest people with 
fear, and its adjournment hailed with relief — when 
these giant concerns are believed combined to control 
alike the making, the execution and the determination 
of the laws, when plunder under the form of legisla- 
tion becomes notorious and corruption so common, 
that there is difficulty in distinguishing the honest 
from the guilty. 

How general in the United States these evils are, I 
need not remind you. But they are not without 
cause. Indéed, it would not be difficult, I think, to 
show that they result mainly from absence of limita- 
tion on the power of legislatures, which were not 
limited when the government was established, only 
because not then dangerous and evil. 

Carried on by a great prosperity; having lately to 
face the pressing questions connected with and follow- 
ing a vast war, we have been holding on while these 
evils were growing up te forms, with little thought 
about principles of government. But the presence and 
the burden of these evils are beginning to be alike felt 
and objected to. Parties long continued are changing 
their ranks and their front. It will not, I trust, be 
long before considerations of how to re-apply, in both 





State and Federal governments, real principles of 
government to the changes which have taken place 
will come to be considered. 

The consideration of such questions must largely 
depend upon the action of the rising lawyers, of those 
whose studies fit them for such subjects, and who, 
grown up since the war, are not hide-bound by the 
arguments with which a preceding generation thrashed 
our questions, which the existing condition of things 
no longer presents for determination. To the lawyers 
of your generation, gentlemen, it will belong to lead 
public opinion toward such reforms and changes as the 
public good now requires, and to meet and deal with 
the new questions which are sure to arise, and with 
their practical application in the administration of the 
law. . You have been educated here. at the capital, 
within daily reach of the higher courts of the State, 
and within hearing of the wise and learned men who, 
as judges and counsel here, do congregate. You have 
the incentive of the example and fame of a long line 
of distinguished members of the profession who, on 
the bench or at the bar, by their talent and learning 
and industry, have, indeed, made honorable the name 
of counselor at law. You have been admitted to the 
bar of this great State, which in population and 
resources, and production and trade, and, therefore, if 
for no other reasons, in the influence of her bar and 
her courts, is far the first in the whole Union; and you 
are the first graduating class that, under the new uni- 
versity organization, the Albany school of law has sent 
forth into the world. 

Pray then see to it that you live worthy of your high 
profession, and of the advantages you have enjoyed; 
that so in your future lives, men may find you deserv- 
ing of your calling, and may point to you as honorable 
examples of the teachings of your Alma Mater and the 
care of your instructors. 


~~ o>e——. 


COURT OF APPEALS ABSTRACT. 


ACTION — STATUTE OF LIMITATION — EQUITY. 

1. Under section 78 of the Code, limiting the time 
for the commencement of actions for the recovery of 
real property, or its possession, to twenty years, are 
included only actions which were, prior to the Code, 
actions at law. Miner v. Beekman etal. Opinion by 
Grover, J. 

2. Where one claiming to own landsin fee subject to 
the lien of a mortgage, of which lands the mortgagee is 
in possession, institutes an action, seeking for an ac- 
counting, for liberty to pay the amount ascertained to 
be due upon the mortgage, and upon payment, to be 
let into possession ; such action is not embraced within 
section 78 of the Code, but is within the provisions of 
section 97, which limits the time for the commence- 
ment of actions for relief, not before provided for in 
preceding sections, to ten years. Ib. 

8. Such a cause of action, however, does not accrue 
when the money secured by the mortgage becomes 
due, but only when the mortgagee enters into pos- 
session; and not then if the mortgagee enters 
and continues in possession avowedly, as mort- 
gagee, not claiming the fee; while the owner of 
the fee continues liable to an action for the fore- 
closure of a mortgage, or for the payment of any 
incumbrance thereon which is past due, he has a con- 
tinuing right to invoke the aid of equity to deter- 
mine the amount of the lien, if uncertain, and to com- 
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pel its discharge upon payment, and an action to 
enforce this right cannot be barred by the statute of 
limitations. Where such owner has permitted his 
right to sutisfy a mortgage to remain dormant for 
nearly thirty years, during which time others have 
entered into possession, paid the assessments and taxes, 
and made improvements, in the belief that they had 
title under a foreclosure of a mortgage, equity will 
require as a condition of his regaining possession, the 
payment of such assessments and taxes and for such 
improvements, in addition to the amount of the mort- 
gage. Ib. 
COMMON CARRIER — NEGLIGENCE — EVIDENCE. 

1. Action against defendant, as a common carrier, to 
recover damages for the loss of a quantity of cutlery 
destroyed by fire. The fire originated on defendant’s 
wharf, and occurred in the night. A large quantity 
of freight was upon the wharf and was also destroyed. 
Evidence was given tending to show that no apparatus 
or means for extinguishing fires were kept there. A 
private watchman was left in charge with some colored 
men, but neither he nor any of them were produced 
as witnesses, nor did it appear that he was at his post, 
or that any person was on the wharf when the fire 
broke out. Held, that the evidence was such as to 
require the submission of the question of negligence 
to the jury, and that a direction of a verdict for de- 
fendant was error. (Lamb v. Cam. & Am. R. R. Co., 
46 N. R. 271, distinguished.) Russell Mfg. Co. v. New 
Haven Steamboat Co. Opinion by Rapallo, J. 

2. Where it has been the long continued practice of a 
manufacturing company to ship its goods daily by a 
regular line of steamboats, consigned to its agent for 
sale, and it has been part of the regular routine of the 
business of the agent, without notice, to call for and 
receive the goods upon their arrival each day at the 
carrier's wharf at the place of destination, and to 
remove them, a specific notice from the carrier of the 
arrival of each parcel is not necessary. The duty of 
the carrier as such is performed when the goods are 
landed at the accustomed place and the consignee has 
had a reasonable time to remove them. But if the 
goods are received upon a holiday, and it has been the 
usage for the consignee not to receive goods upon those 
days, he is entitled to a reasonable time after that day 
to remove them. Ib. 

3. Although in an action against a bailee for loss of or 
damage to goods by accident, the burden of proof of 
negligence rests upon the plaintiff, yet the nature of 
the accident itself may affurd prima facie proof of neg- 
ligence. If it is one which, in the ordinary course of 
events, would not have happened but for the want of 
proper care on the part of the bailee, it is incumbent 
upon him to show that he took proper precautions; and 
his failure to furnish this proof, which, if it existed, 
would have been in his power, may subject him to the 
interference that such precautions were omitted. Ib. 


EVIDENCE. 


In an action upon a promissory note, tried by the 
court, where the defense is one not available as against 
a bona fide holder, in which position plaintiff claims to 
stand, after the receipt of all the evidence as to the 
bona fides of the transfer to plaintiff, and an announce- 
ment on the part of defendant that he has no more to 
offer upon that subject, if in the opinion of the court 
the ‘testimony established the fact that plaintff is a 
bona fide holder, it is not bound to receive the evidence 
offered to sustain the defense, and the decision cannot 
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be reviewed by this court, although enough was shown 
to have required the submission of the question thus 
determined to a jury, had the case been tried by ajury. 
(Scofield v. Hernandez, 47 N. Y. 313, distinguished.) 
Brookman v. Milbank, impleaded, etc. Opinion by Peck- 


ham, J. 
HUSBAND AND WIFE. 

1. By articles of separation between a husband and 
wife certain chattels were conveyed to a trustee for the 
benefit of the wife, and were accepted in full satisfac- 
tion for her support and maintenance, on condition 
that all mortgages, etc., thereon should be discharged 
by the husband in ninety days, which he cove- 
nanted todo. The instrument declared that the wife 
did not admit the validity, as against herself, of any 
outstanding mortgage, etc., and that the husband did 
not assume any liability beyond the amount of existing 
liens. At the time of the execution of the instrument 
a chattel mortgage existed upon the property which 
was unknown to the wife or trustee. No inquiry was 
made by them as toincumbrances. Held, that the lan- 
guage of the instrument implied the existence of mort- 
gages, and was sufficient to put them upon inquiry, and 
that they were chargeable with notice of the existence 
of the mortgage in question. Peckham, J., dissenting. 
Also, held, that the trustee was a purchaser for value. 
Grover, J. Reed et al. v. Gannon, impleaded, etc. 
Opinion by Rapallo, J. 

2. Where chattels are purchased by the husband as 
presents for the wife, and are notoriously recognized as 
her property, it does not follow because they are brought 
into the house jointly occupied by them (they being so 
brought in as her property) that they are in his posses- 
sion or legally under his control, and in the absence of 
fraud her title will be good even as against subsequent 
creditors of or purchasers from her husband. Ib. 


INSURANCE. 

1. Action on an alleged contract of insurance. Mc. 
was agent for several companies, including defendant. 
Plaintiff applied for insurance upon a quantity of cot- 
ton; the amount to be insured and the premium was 
agreed upon, and McC. agreed to insure as requested. 
Plaintiff left it with MoC. to decide in what companies, 
and how much in each, the insurance should be. He 
decided to place $6,100 with the defendant, and entered 
the contract to that effect in his register, received the 
premium and credited the amount to the defendant. 
Held, that this was in substance a contract to issue a 
policy for the amount so placed, and was binding upon 
the defendant. (Rapallo, Allen and Andrews, JJ., dis- 
senting.) Ellis v. Albany City Fire Ins. Co. Opinion 
by Grover, J. 

2. Action upon a policy of insurance where a specific 
parcel of property is insured by one policy containing 
the usual clause providing fur an apportionment of 
the loss, in case of other insurance, and the same 
property is covered by another policy (all insured to- 
gether for an entire sum), which includes other par- 
cels. Held, that this constitutes other insurance within 
the meaning of such clause. (Howard Ins. Co. v. Scrib- 
ner, 5 Hill, 288; overruled.) Ogdenv. East River Ins. 

Co. Opinion byRapallo, J. 

3. In case of a total loss of all the property covered by 
the latter policy, the sum insured thereby must be dis- 
tributed among the several parcels in the proportion 
which such sum bears to the total value of all the par- 
cels, and the portion allotted to the parcel specifically 
insured is to be considered the amount of additional 
insurance. Ifsuch portion with the amount of the spe- 
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cific policy is less than the value of the parcel, there 
being no insurance, there is no occasion for any appoint- 
ment. Ib. 





MECHANIC’S LIEN. 


1. Action for the enforcement of a mechanic’s 
lien in Kings county, under chapter 478, Laws of 
1861. Defendant proved the service of a notice 
upon plaintiffs, in pursuance of subdivision four of sec- 
tion seven of said act, which declares, that the lien 
shall be discharged by the omission of the lienor to file 
an affidavit of the issuing or service of a summons and 
complaint in an action to enforce the lien within thirty 
days after the time specified in a notice by the owner, 
requiring the commencement of an action for the enr 
forcement of the lien on or before a specified day and 
hour. Theaction was commenced thirty days after the 
specified time, but no affidavit of the issuing or service 
of the summons and complaint was filed within that 
period. Held, that the lien was discharged. One as- 
serting a lien by virtue of a mechanics’ lien law must 
bring himself within its terms, and the lien must be 
shown not only to have been regular and valid in its 
inception, but to be a continuing and subsisting one. 
Mushilitt et al. v. Silverman. .Opinion by Allen, J. 

2. An act authorizing property to be incumbered 
without or against the consent of the owner, and with- 
out regard to legal process or judicial action, isan inno- 
vation upon the common law, and will not be extended 
in its operation beyond the fair and reasonable import 
of the words used. Ib. 


PRACTICE. 


1. A general exception to a charge in which several 
distinct propositions are stated, some of them correct, 
brings before the appellate court no one proposition 
of law which may be claimed to be erroneous, and such 
an exception is insufficient. O’Leary v. Walter, sher- 
iff, etc. Opinion by Allen, J. 

2. Plaintiff appealed from an order of general term, 
réversing an order denying a new trial and reversing 
a judgment entered upon a verdict and granting a new 
trial, the appellant stipulating in case the order was 
affirmed, judgment absolute should go against him. 

Held (Allen, Peckham and Rapllao, JJ., concur- 
ring), that, as the ruling of this court that error of law 
cannot be alleged on such an appeal has been made 
sufficiently public to render them obligatory upon 
the public and the profession, the order should be 
affirmed and judgment absolute should go against ap- 
pellant, in pursuance of his stipulation. The majority 
of the court, however, decided, that for the present the 
practice laid down in Wright v. Hunter, 46 N. Y. 
409, would be followed, and the appeal was therefore 
dismissed. Arnold v. Robertson. Opinion by Allen, J. 

3. Error to the general term to review a judgment 
of that court affirming a judgment of the court of ses- 
sions, entered upon a conviction of plaintiff in error of 
the crime of assault with intent to commit a rape. 
The counsel for defendants offered proof that two of 
the witnesses for the prosecution had made statements 
in conflict with their testimony upon a material point. 
The counsel for the prosecution objected to this “as 
improper, immaterial and hearsay.” No objection 
was made that the attention of the witness had not 
been called to the conversation. The evidence was 
excluded. 

Held, error. Where a general objection to proof 
offered is sustained, error will not lie if any true ground 
of objection exists. But if the proof is objectionable 
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simply upon a ground which might be obviated if speci- 


fied, and such objection is not made, while others not 
tenable are stated, the former will be deemed to have 
been waived, and cannot be urged to sustain the ruling 
upon appeal. Ib.; Height, plantiff in error, v. The Peo- 
ple of the State of New York, defendants in error. 
Opinion by Peckham, J. 

PRINCIPAL AND SURETY. 

A sale by a creditor of collateral securities, placed in 
his hands by the principal debtor, in violation of astip- 
ulation for a particular notice of sale contained in the 
contract under which they were pledged, does not per 
se discharge a surety in toto who is liable for the debt, 
but by such sale the creditor makes the securities his 
own to the extent of discharging the surety to an 
amount equal to theirvalue. Vose v. Florida R. R. Co. 
Opinion by Andrews, J. 


WILL— DEVISES. 


N., by his will, devised the net income arising from 
his real estate to his mother during her life, and upon 
her death directed his executor to sell all his real estate 
with one exception, and out of the proceeds pay his 
sister J. $20,000, and the residue to his sister A. Dur- 
ing the testator’s life-time his mother died. The tes- 
tator died leaving his brother, the plaintiff, and his two 
sisters his only heirs. After his death, the executor 
received the rents of the realestate. Plaintiff claimed 
one-third thereof, and asked for an accounting. Held, 
that the will gave the executor no title to the real estate, 
or right to receive the rents and profits, but as the sale 
was directed to be made immediately after the death 
of the mother, and the direction was absolute, by this 
power the land was equitably converted into money, 
and would be so regarded, and that the entire proceeds 
belonged to the sisters. (Germond vy. Jones, 2 Hill, 
569, and Campbell v. Johnson, 1 Sandf. Ch. 148, dis- 
tinguished.) Moncrief v. Rosset al. Opinion by Gro- 
ver, J. 








UNITED STATES SUPREME COURT ABSTRACT. 


BANKRUPTCY. 

1. Action in trover by an assignee in bankruptcy of 
Mendelson to recover the value of a stock of merchan- 
dise sold by the bankrupt to Summerfield and by the 
latter to the defendants, who are plaintiffs in error, on 
the ground that the several transfers were frauds on 
the bankrupt law under the 35th section thereof. 

The record disclosed the following state of facts, 
about which there is no dispute: In November, 1868, 
Mendelson, doing business in Kingsville, Missouri, as a 
retail country merchant, wrote to Summerfield, who was 
his brother-in-law, living in St. Louis, to come and buy 
him out. Summerfield at once went to Kingsville, and 
took, in currency, money enough for the purpose. On 
his arrival there, Mendelson told him he was desirous 
of selling his stock, because he could not succeed in the 
business in which he was engaged, and wished to deal 
in furniture and hardware. An account of stock was 
taken, and Summerfield paid Mendelson for it after 
deducting twenty-five per cent off the cost price. Soon 
after the purchase Summerfield, leaving Mendelson in 
possession of the store, went to Chillicothe, Missouri, 
and told the defendants of his purchase of the stock of 
goods at twenty-five per cent below cost, because the 
owner wanted to go into the furniture business, and 
that, as he only desired to make five per cent, he would 
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re-sell to them at twenty per cent below cost. They 
agreed to take the goods at his offer, as they needed 
some of the articles to replenish their stock, if they 
came up to the account that was given of them. Ac- 
cordingly, Ritter, one of the defendants, went back to 
Kingsville with Summerfield and lodged at Mendel- 
son’s house. The next morning they commenced 
examining the goods at the store, and found some of 
them in bad condition, of which Ritter complained. 
After measuring several pieces, to see if the stock con- 
formed to the inventory, Summerfield excused himself 
from further service on the ground that he had to 
return to St Louis, as he had just learned of the sick- 
ness of his wife, and told Ritter to take the goods home 
with him, and if the inventory was defective he would 
make it right. Ritter thought if they would work hard 
they could soon get through, but finally yielded to 
Summerfield’s persuasions, and, with the assistance of 
Mendelson, boxed the goods up and shipped them to 
Chillicothe. Ritter paid the full inventory price at the 
agreed rate, and both parties left that night for their 
respective homes. Mendelson was insolvent at the 
timg of the sales in question and was, on the petition 
of his creditors, adjudicated a bankrupt on the 24th of 
December, 1868. The money he received from Sum- 
merfield on the sale did not reach his creditors, he 
claiming to have lost it. Summerfield alleged that he 
paid full value for the goods, and purchased in igno- 
rance of the condition of Mendelson’s affairs. 

Held, that the sale,to Summerfield was in fraud of 
the bankrupt law, and that the defendants, standing 
in the place of Summerfield, were liable for the value 
of the goods. Walbrun, plaintiff in error, v. Babbett, 
assignee. Opinion by Davis, J. 

2. Mendelson’s business was to sell, at retail, his 
stock, and, so long as he pursued the course of a retailer, 
his creditors could not reach the property disposed of 
by him, though with the intent to defraud them. But 
the sale of the entire stock was out of the ordinary 
course of business, and prima facie evidence of fraud, 
throwing the burden of proof upon the purchaser to 
sustain the validity of the sale. Scammon, assignee, v. 
Cole, 5 N. B. R. 257; Graham v. Stark, 3 B. R. 95; 
Kingsbury v. Hale, id. 84; Driggs v. Moore, id. 194; 
Tulle v. Truax, 1 id. 169. The question is not what 
the purchaser did really believe but what he had 
reasonable cause to believe. He must use all reason- 
able means of arriving at the truth; failing to do this, 
the sale will be held fraudulent. Ib. 


PROCLAMATION OF THE PRESIDENT. 


1. A proclamation of the president takes effect from 
the day of its date, applying the seal and depositing 
the instrument in the office of the secretary of State, 
being a sufficient publishing. Lapeyre v. The United 
States. Opinion by Swayne, J.; Miller, Hunt, Field 
and Bradley, JJ., dissenting. 

2. Therefore, the proclamation of the president, re- 
moving the restrictions upon trade and intercourse 
from the States west of the Mississippi, and bearing date 
June 24, 1865, was in force from that date, and relieved 
from that date the owner of cotton west of the Missis- 
sippi from the 25 per cent tax on the sale thereof, under 
act of July 2, 1864. Ib. 

RECEIVER. 

1. Sale by receiver: purchaser’s title— A purchaser 
under a deed from a receiver is not bound to examine 
all the proceedings, in the case in which the receiver is 
appointed. It is sufficient for him to see that there is 





a suit in equity, or was one, in which the court ap- 
pointed a receiver of property; that such receiver was 
authorized by the court to sell the property; that a 
sale was made under such authority; that the sale was 
confirmed by the court, and that the deed accurately 
recites the property or interest thus sold. If the title 
of the property was vested in the receiver by order of 
the court, it in that case passes to the purchaser. He is 
not bound to inquire whether any errors intervened 
in the action of the court or irregularities were com- 
mitted by the receiver in the sale. Koontz v. The 
Northern Bank of Kentucky. Opinion by Field, J. 

2. If the court is deceived by the report of a receiver, 
or master, as to the conditions upon which property is 
sold under its order, and the purchaser participates in 
the deception, the court can, at any time before the 
rights of third parties have intervened, set the whole 
proceedings, including the deed, aside. But after the 
rights of such third parties have intervened its au- 
thority in that respect can only be exercised consist- 
ently with protection to those rights. Ib. 

3. If the receiver omit to perform his whole duty, by 
which the parties are injured, or commit any fraud 
upon the court, and the rights of third parties have so 
far intervened as to prevent the court from setting the 
proceedings aside, the injured parties must seek their 
remedy personally against that officer, or on his official 


bond. Ib. 
a a 


‘DIGEST OF ENGLISH LAW REPORTS FOR 
APRIL. 


DAMAGES. 


3. Measure of damages for breach of contract: com- 
mon carrier: notice of special circumstances. — The 
plaintiffs, being shoe mauufacturers at Kettering, were 
under a contract to supply a quantity of military 
shoes to a firm in London, for the use of the French 
army, at 4s. per pair, an unusually high price. The 
shoes were to be delivered by the 3d of February, 1871, 
and the plaintiffs according'y sent them to the defend- 
ants’ station at Kettering for carriage to London, in 
time to be delivered there in the usual course in the 
evening of that day, when they would have been 
accepted and paid for by the consignees. Notice was 
given to the station master (which for the purposes of 
the case was assumed to be notice to the company) at 
the time that the plaintiffs were under a contract to 
deliver the shoes by the 3d, and that unless they 
were so delivered they would be thrown on their 
hands; but he was not informed that there was any 
thing exceptional in the character of the contract. 
The shoes were not delivered in London till the 4th of 
February, and were consequently not accepted by the 
consignees, and the plaintiffs were obliged to sell them 
at 2s. 9d. a pair, which, in consequence of the cessation 
of the French war, was, apart from the previously- 
mentioned contract, the best price that could have 
been obtained for them, even if they had been deliv- 
ered on the evening of the 3d of February, instead of 
the morning of the 4th. In an action against the 
defendants for the delay in delivering the shoes, they 
paid into court a sufficient sum to cover any ordinary 
loss occasioned thereby, but the plaintiffs further 
claimed the sum of 2671. 3s. 9d., the difference between 
the price at which they had contracted to sell the 
shoes and the price which they ultimately fetched. 

Held (per Kelly, C. B., Blackburn, J., Mellor, J., 
Martin, B., and Cleasby, B.; Lush, J., and Pigott, B., 
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dissenting), that the plaintiffs were not entitled to 
recover the latter sum, the damage not being such as 
might reasonably be considered as arising naturally 
from the defendant’s breach of contract, or such as 
might be reasonably supposed to have been in the con- 
templation of both parties at the time when they made 
the contract: Per Kelly, C. B., Blackburn, J., Mellor, 
J., and Cleasby, B., the notice given to the defendants 
was not such that they could reasonably be supposed 
to have had in their contemplation, at the time of 
entering into the contract for the carriage of the shoes, 
damages of such an exceptional nature as those 
claimed: Per Martin, B., and, semble, per Blackburn, 
J., and Lush, J., a mere notice as such could not have 
the effect of rendering the defendants liable to more 
than ordiuary damages; but it must, in order to do so, 
be given under such circumstances as to make it a 
term of the contract that the defendants will be liable 
for such damages if the contract be broken: Per Lush, 
J., and Pigott, B., the notice given to the defendants 
was sufficient to put them upon inquiry as to the 
nature of the contract which the plaintiffs were under, 
and, if they chose to accept the goods for carriage, 
without further inquiry, they took the risk of what 
the coutract might turn out to be, and were liable to 
the plaintiffs for the loss actually occasioned. Hadley 
v. Baxendale, 9 Ex. 341; 23 L. J. (Ex.) 179, discussed. 
Horne v. Midland Railway Co., L. R., 8 C. P., 181. 


EASEMENT. 


1. Right of eavesdropping: alteration of mode of 
enjoyment: trespass.— The plaintiff was the owner of 
certain premises, the eaves of which projected over 
adjoining land of the defendants, and had become 
entitled by length of user to have the rain-water drop 
from such eaves on the defendants’ land. The plain- 
tiff, in rebuilding his premises, carried the wall abut- 
ting on defendants’ land to a slightly greater height 
than before, and, consequently, raised the height of 
the eaves from the ground to the same extent. 

Held, that in the absence of any evidence that a 
greater burden was thrown on the servient tenement 
by the alteration, the easement was not thereby 
destroyed, and the plaintiff was entitled to the right 
of eavesdrop from the premises as altered. Thomas v. 
Thomas, 2.C. M. & R. 34 followed. Harvey v. Walters, 
L. R., 8 C. P. 162. 

2. Water: natural and artificial stream: riparian 
owner.—A natural stream divided itself at a point 
called E. into two branches; one branch ran down to 
the river Irwell; the other passed into a farm-yard, 
where it supplied a watering-trough, and the overflow 
from the trough was formerly diffused over the ground, 
and found its way, ultimately,into the Irwell. The 
second branch appeared to have been made by artificial 
means, but was of immemorial age. In 1847, W., the 
owner of the land on which the watering-trough stood, 
and thence down to the Irwell, collected the overflow 
into a reservoir, and conducted it by a culvert to a 
mill situated on the banks of the Irwell. In 1865, W. 
became owner of all the rest of the land through which 
the second branch flowed. In !1867 he sold the mill, 
with all water rights, to the plaintiff. In an action 
brought by the plaintiff against a riparian owner on 
the stream above E., for obstructing the flow of the 
water: 

Held, that the plaintiff was entitled to maintain the 
action. Holker v. Poritt, L. R., 8 Ex. 107. 





MASTER AND SERVANT. 

Railway company: responsibility of: for act of ser- 
vant: scope of employment.— The plaintiff, a passenger 
on the defendant’s line of railway, sustained injuries 
in consequence of being violently pulled out of a rail- 
way carriage, just after the train had started, by one 
of the defendant’s porters, who acted under an erro- 
neous impression that the plaintiff was not in the right 
train for the place to which he had booked: The 
defendant’s rules, a copy of which was given to each 
porter in their employ, assigned various specific duties 
to the porters; among others, that of not suffering 
passengers to get in or out of trains in motion, and 
concluded with a general direction that they were to 
do all in their power to promote the comfort of the 
passengers and the interests of the company. It was 
proved to be the duty of the porters to prevent pas- 
sengers going by wrong trains, as far as they could do 
so, but it was not their duty to remove passengers from 
the wrong train or carriage. 

Held, affirming the decision of the court below, that 
there was evidence on which the jury might find 
that the act of the porter, in pulling the plaintiff out of 
the carriage, was an act done within the course of his 
employment, as the defendant’s servant, and one for 
which they were therefore responsible. Bayley v. The 
Manchester, Sheffield and Lincolnshire Railway Co., 
L. R., 8 C. P. (Ex.Ch.) 148. 


PAYMENT. 

Payment to administrator: payment prior to letters of 
administration being granted.— An annuity was di- 
rected by will to be paid to H., while living, by equal 
half-yearly payments, and a proportionable part of the 
annuity to be computed to the day of H.’s death, from 
the last preceding day of payment ‘to the executors 
and administrators’? of H. <A proportionate part, 
after H.’s death, was paid to the husband of H., but 
before he had administered to ner estate, and he died 
without having done so, leaving his son his executor. 
The son administered to H.’s estate, and claimed the 
proportionate part of the annuity. 

Held, that the payment to H.’s husband was not a 
good legal payment, and that the son might recover 
the money. Mitchell v. Moorman, 1 Y. & J. 21, followed. 
Semble, per Kelly, C. B., that the payment was not a 
good equitable payment. Mitchell v. Holmes, L. R., 8 
Ex. 119. 

——_~——_— 
GENERAL TERM ABSTRACT. 
New York Common P.zas, 1873.* 


Master and servant: servant's remedy for dismissal.— 
No action for the recovery of wages can be maintained 
except where the services contracted for have been 
performed; where they could not be performed, 
owing to the master’s dismissing the servant before 
the end of the period contracted for, the se rvant’s 
remedy is an action for damages for breach of the con- 
tract, in which he recovers a full and final satisfaction. 
Wolf v. Goodkind et al. Opinion by Daly, C. J. 


Also, see Negligence. 
MECHANIC’S LIEN. 


1. Decree of foreclosure after expiration of lien is inop- 
erative.— A mechanic’s lien ceases after one year from 
the filing, unless an order is made for its continuance, 
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and a new docket made stating the fact (Act of 1863, 
chap, 500, $11), and no decree of foreclosure made 
after the expiration of the year can make the lien to 
continue. An actual sale must occur, and the acquisi- 
tion of title by a purchaser be effected, before the lien 
expires. O'Donnell v. Rosenberg. Opinion by Robin- 
son, J. 

2. Drawbacks for defective work.—S. made a written 
contract with defendgnt, to complete the brown stone 
work on the premises in suit, to the satisfaction of the 
architect, to be testified by a certificate from said archi- 
tect. The contractor substituted certain blue stone 
for the brown stone called for by the contract, which 
was $50 less in value, and for which, under the con- 
tract, allowance was to be made to the owner; and the 
owner proved a loss of $200, for payments, made to 
workmen, occasioned by the claimant’s default. The 
referee found that the work did not conform to the 
contract requirements in essential particulars, but that 
the owner had made several payments knowing of the 
bad work, and without requiring a certificate, and had 
refused to make the final payment without a certificate, 
which the architect refused to give. The referee’s 
report awarded to the contractor the entire amount 
of his claim, without deduction or allowance to the 
owner. 

Held, that the judgment should be reversed and new 
trial ordered, with costs to abide the event. Eagleson 
v. Spratt, impleaded with Sullivan. Opinion by Rob- 
inson, J. 

3. Claim filed against both contractor and owner. — 
Plaintiff claimed to have a lien on the building in suit, 
under a contract made with the owner and contractor, 
for materials furnished, and filed a notice of lien, set- 
ting up a claim against both owner and contractor, 
under an alleged joint contract made by them for the 
materials. In a proceeding to foreclose the lien, no 
joint contract was proven, but only an individual un- 
dertaking by the owner. 

Held, that this was a matter of which the owner 
ought not to be allowed to avail himself, it being only 
a matter of defense for the contractor. The lien law 
requires that the notice of lien filed shall state the 
amount claimed and from whom. This is essential to 
distinguish the claim of a sub-contractor, who has 
simply a lien upon the building to the extent of the 
amount which may be due from the owner to the con- 
tractor, and the claim of a contractor directly with 
the owner, who has not only a lien upon the building, 
but also the right to a personal judgment against the 
owner. Plaintiff's notice was the claim of a contrac- 
tor with the owner; it is sufficient for the purposes of 
the statute that it is claimed from the owner; and that 
the joint responsibility of another is coupled with him 
in the notice is immaterial; a substantial compliance 
with the statute is all that is requisite in the notice 
creating the lien. Hubbell v. Schreyer et al. Opinion 
by Daly, C. J. 

4. Statute of limitations.— Where materials were 
furnished between the 25th of May and the 22d of 
December, 1870, and the notice of lien was filed De- 
cember 23, 1870: 

Held, that the decision in Spencer v. Barnett, 35 N. 
Y. 94, is to be received and followed as an interpreta- 
tion of our own act, and the lien attaches only to so 
much of the materials as were furnished within three 
months prior to the filing of the notice. Ib. 

5., Statute of limitations as to separate items.— Where 
an order given for the furnishing of materials had not 





the characteristics of an entire contract, each item 
constituting an independent contract, as to which the 
statute of limitations would run from the day of the 
delivery of the item, the act of 1863 gives no jurisdic- 
tion to render a personal judgment upon the contracts 
performed three months before the notice of lien was 
filed, and which consequently it did not embrace. Ib. 

6. Imperfections in the filing of claim cannot be cured.— 
If several partners, in pursuance of a joint agreement 
with the contractor, furnish materials, and file a notice 
of lien in which the claim is stated to be simply the 
claim of one of the partners, this is not a compliance 
with the statute, which prescribes that the notice shall 
state to whom the amount claimed is due; if any thing 
required by the statute is omitted nothing is accom- 
plished by the filing of the notice. Such a defect in 
the notice cannot be cured by an assignment of the 
claim to one joint contractor by his co-contractors, 
made after the filing of the notice and the institution 
of proceedings to foreclose the lien. Ib. 

7. Contract with contractor and owner. — Under the 
act of 1863 there is no objection to including in the 
samie notice a claim against the owner and a claim 
against the contractor, where each claim is separately 
distinguished. For the court may enforce one as a 
lien upon the building to the extent of the payments 
due by the owner to the contractor, and, as respects 
the other, not only enforce it as a lien upon the build- 
ing, but render a personal judgment against the owner 
for the amount of it. The language of the first section 
of the act includes a sub-contractor’s contract, if in 
conformity with the contract for the building made 
with the owner, and also a contract made directly 
with the owner, and both may be included in the 
notice, if they are separately distinguished. But a 
claim stated in the notice to be against the contractor 
must, in the foreclosure of the lien, be shown to bea 
claim of that description, and it will not suffice to 
show that it is a claim founded on a contract made 
with the owner. Ib. 

a 


COURT OF APPEALS DECISIONS. 

The following decisions were handed down in the 
court of appeals on the 2d inst. : 

Lawrence v. Maxwell.—Judgment affrmed with costs. 
—-Pinckney v. Hegeman.—Judgment affirmed with 
costs. ——Hall v. Sigel.— Judgment affirmed with costs. 
— Carl v. Ayers.— Judgment reversed and new trial 
granted, costs to abide event.——Hamilton v. Third 
Avenue Ruilroad Company.— Judgment reversed and 
new trial granted, costs to abide event.——Marvin v. 
Marvin.—Judgment reversed and new trial granted, 
costs to abide event.——Munn v. Worrall.—Judgment 
reversed and new trial granted, costs to abide event. 
—Reynolds v. Park.—Judgment of general and 
special term reversed and complaint dismissed without 
costs to either party.—— Kellogg v. Howell.—Order 
affirmed with costs.——In the matter of the applica- 
tion of William H. Fowler and others, commissioners, 
etc.—Order affirmed with costs. 

_+ 

Dr. Edward Jarvis read a paper on the influence of 
sex on crime before the social science association of 
Boston, at their late meeting. He drew from statistics 
to. show that sevénty percent of the crimes committed 
by females are “ sensual and against themselves,”’ while 
sixty-six per cent of the crimes of males are against 
persons and property. 
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CORRESPONDENCE. 
ANOTHER REVERSED CASE. 


New York, May 15, 1873. 


Srr—The remark in your number of last week, page 
304, in reference to the case of Clark v. Cottrell, re- 
ported in 63 Barb., applies also to the case of The Trus- 
tees of Auburn Theological Seminary v. Calhoun, re- 
ported in 62 Barb., page 381. The decision, as there 
reported, was reversed by the court of appeals in 1862, 
and is reported in 25 N. Y. Rep. 422. 

Yours respectfully, 
E.F. H. 


DISCHARGE OF SURETY BY DEATH. 


RocueEstTER, N. Y., May 19, 1873. 

Srr —I read with interest the leading article in your 
issue of 19th ult., on ‘“‘The discharge of surety by 
death,’’ and beg leave to call your attention to a very 
respectable authority on the subject, which is in de- 
cided conflict with the position taken and cases cited 
in the article alluded to. The authority I refer to is, 
Olmsted, guardian, v. Olmsted, executrix, 38 Conn. 309, 
where the court held, that “‘ equity would treat an ob- 
ligation as joint and several, although in form joint, in 
a case where the surety did not participate in the 
consideration.”’ 

The judge who wrote the opinion in Getty v. Binsse, 
in court of appeals (49 N. Y. 885), cited in vol. 7 A1r- 
BANY LAW JOURNAL, pp. 155, 241, could not have seen 
the case of Olmsted v. Olmsted, I think, or he would 
not have stated, without qualification, that the rule 
which warranted courts in determining that joint obli- 
gations should be treated as also several in equity, had 
‘*never been applied to a surety.”’ 

The doctrine of presumed intention, in the face of 
express obligation, is certainly pushed to the extreme, 
in the case in Connecticut, and the elastic power, exer- 
cised by the court sitting in equity, furnishes a fresh 
illustration of what slippery places we stand in, when 
our feet are planted on stare decisis. 

Yours respectfully, 
D. B. BEAcH. 
a os 


BOOK NOTICE. 


A Treatise on Extrinsic Evidence, in ? < the Interpretation 
of Wills. by Sir James Wigram, late Vice-Chancellor, 
with eutenaive additions * ihe t ay ond copious refer- 
ences to American cases, by John P. O'Hara, Counselor 
at Law ; second American, from Sole last London edition. 
New York: Baker, Voorhis & Co., 


A Treatise on the Interpretation of Wills, showing patate of 
resemblance and contrast between the American and 
English Rules of Testamentary Se a with refer- 
ences to all the leading authorities in po int, by John P. 
oO’ er, Voorhis 


4 pare a at Law. New York: 

These two treatises are embraced within the same 
covers. 

Sir James Wigram’s monograph has long been de- 
servedly considered the principal authority on the sub- 
ject of Extrinsic Evidence in the interpretation of 
wills. The main portion of it is divided into seven 
propositions or rules, which contain, in a condensed 
form, the general principles relating to the admissibility 
of parol evidence in aid of the construction of Wills. 
Following each rule is a commentary, with illustra- 
tions drawn from case law. To this part of the work 





Mr. O’Hara has made extensive additions, and has 
drawn largely from the American authorities in sup- 
port and exemplification of the propositions. ‘ 

The second part, or Treatise on the Construction of 
Wills, is entirely the work of Mr. O’Hara, and to use 
the words of the author, “is an effort to give, free 
from all historical matter, and from cases obsolete or 
of doubtful authority, the present rules adopted by 
the American tribunals for the interpretation of wills.’’ 

Mr. O’Hara is a terse and forcible writer and capable 
of great condensation of statement. His work, either 
as editor or as author, has not consisted in merely 
copying head notes nor in giving lengthy abstracts of 
cases; but he has written as one thoroughly filled with 
his subject — able to analyse a decision, to estimate its 
logical force, to detect its resemblance or contrast to 
the general rule, and to state the results clearly and 
succinctly. 

We certainly do not mean to say that*he has been 
always correct in his statements or in his interpreta- 
tion of cases, for he has been guilty of errors of omis- 
sion and of commission; but we do say that in the 
main his work is able, accurate and thorough; much 
beyond the average law books of the day. 

When, however, the author states of the second part 
that “‘the reader may find a sufficient sketch of the 
law relating to the execution and revocation of wills in 
general to enable him to dispense with further light on 
these points, except so far as the ial requir ts 
of State statutes render necessary,” he is claiming 
altogether too much for his treatise. As an exposition 
of the rules of constructions of wills we can recom- 
mend it, but further than that it would be neither nec- 
essary nor advisable to follow it. 





——__-+_*>e —__—__ 


MR. JUSTICE MILLER AND THE CHIEF JUS- 
TICESHIP. 


At ameeting of the lawyers of Iowa, held last week 
at Des Moines, and presided over by the Hon. John F. 
Dillon, judge of the United States circuit court, the 
following resolutions were unanimously adopted : 


WHEREAS, The duty now devolves upon the presi- 
dent of the United States to appoint some suitable per- 
son as chief justice of the federal supreme court, to 
fill the vacancy occasioned by the lamented death of 
the late chief justice, Salmon P. Chase: and, 


WHEREAS, We, the members of the legal profession 
in Iowa, now in attendance at the United States circuit 
and district court at the city of Des Moines, feel a 
special interest in maintaining the future high charac- 
ter of this important judicial tribunal; and, 


WHEREAS, We recognize in the Hon. Samuel F. 
Miller, associate justice of the supreme court of the 
United States, a man of high moral character —a law- 
yer of distinguished ability, and a judge of unblem- 
ished reputation, as well as possessing in an eminent 
degree the qualities that are specially requisite to fill 
the office of chief justice with credit to the nation; 
therefore, 


Resolved, That we respectfully express to the presi- 
dent of the United States our earnest conviction of 
the entire fitness of Judge Miller for the high place in 
question, and suggest that he may receive the appoint- 
ment, if the same shall be consonant with the feelings 
and judgment of the appointing power. 
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Resolwed, That these resolutions be signed by the 
chairman and secretary, and the members of the bar, 
and the same’forwarded to the president. 

The bar of Kansas has also adopted the following 
resolution : 

WHEREAS, We recognize in the Hon. Samuel F. 
Miller, associate justice of the supreme court of the 
United States, a gentleman of profound legal learning, 
of pre-eminent ability and sound judgment, and who, 
further, by reason of his eminent judicial services and 
ripe experience, is specially fitted for the chief justice- 
ship of the United States, made vacant by the recent 
lamented death of Hon. Samuel P. Chase; therefore, 
be it 

Resolved, That we earnestly recommend the Hon. 
Samuel F. Miller for that office, and request his excel- 
lency, the president, to appoint him the successor of 
the late Chief Justice Chase. 


——— 


“HARD CASES MAKE BAD LAW.” 


This aphorism contains mére heresy than sound doc- 
trine. It is to “‘hard cases”’ we Owe most of improve- 
ment and development in law, and in them equity had 
its origin. A “hard case” dissolves the narrowness 
and imperfection of the existing rule, and whatever 
bad law results from it is but the first crude effort at 
improvement and expansion. ‘“ Hard cases’ in me- 
chanics bring out new inventions ; hard cases in science 
lead to deeper research and enlarged discoveries, and 
when hard cases cease in law, law will cease to be a pro- 
gressive science. J.L. A. 

RocueEstTer, N. Y. 


a 
FOREIGN NOTES. 


George H. Loch, Esq., has been appointed attorney- 
general to the Prince of Wales. —— Lord Denman is to 
preside at the thirteenth annual festival of the Solici- 
tors’ Benevolent Association, which is to be held on 
the 25th of June next. —— A subscription has been 
started in London for the benefit of Mr. Weightman, 
the barrister who was committed to prison for the 
theft of a law book. It is proposed to raise a sum 
which will be sufficient to start him in some other 
business on his release from prison.—— The London 
republicans have undertaken the prosecution of the 
Carlist committee in that city, who are collecting 
funds for Don Carlos, as they claim in violation of 
international law. —— During a recent sitting of the 
court of chancery, Vice-Chancellor Malins said, that 
the state of business in the court amounted to an 
absolute denial of justice. He had 193 causes entered, 
Vice-Chancellor Wickens had nearly as many, and yet 
there was no Master of the Rolls. Some of the causes, 
he said, had been entered a year.——It is reported that 
much dissatisfaction was expressed at a late meeting 
of the common council of London, at the prolonged 
absence in the United States of the recorder, Right 
Hon. Russell Gurney, who is a member of the American 
and British Joint Commission. Mr. Lawman Taylor 
said, they were paying the recorder £3,000 per year 
during his absence, and the common sergeant over and 
above that sum for discharging his duties in the mean 
time.—— Lord Selborne has introduced into parlia- 
ment two measures, by which he hopes to facilitate 
the transfer of land in England. 


a 
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LEGAL NEWS. 


Chief Justice Petit, of the supreme court of Indiana, 
was stricken by paralysis on the 14th inst. 


Mr. Justice Clifford, of the United States supreme 
court, contemplates visiting California shortly. 


Hon. A. J. Thayer, judge of the supreme court of 
Oregon, died at Carvalles on the 28th ult. 


Hon. Edwards Pierrepont, of New York city, has 
declined the appointment of United States minister to 
Russia. 


James W. Latta, Esq., a prominent member of the 
bar of Philadelphia, has been appointed adjutant-gen- 
eral of the State of Pennsylvania by Governor Har- 
trantt. 


Under the new law of congress, the secretary of the 
treasury has caused to be prepared a digest of the 
internal revenue laws, with a full index, giving the law 
as at present in force. 


The writing desk of Edmund Burke has recently 
been presented to the Western Reserve Historical So- 
ciety of Cleveland, Ohio, and the Virginia State Library 
has become the possessor of Patrick Henry’s fee book. 


Secretary Robeson and other New Jersey politicians 
are reported to favor the elevation of Justice Bradley 
to the chief justiceship, and to claim the president’s 
indorsement. 


A county clerk in Virginia, replying to a note of in- 
quiry, states, that his county, ‘‘never up to this time, 
has been afflicted with a resident notary public, lawyer 
or preacher, and for twenty years has been without a 
doctor.” 


At a recent meeting of the Law Academy of Phila- 
delphia, the following gentlemen were elected officers 
for the ensuing year: Provost, Hon. George Shars- 
wood; Vice-Provosts, Hon. J. I. Clark Hare, Hon. M. 
Russell Thayer, Hon. James T. Mitchell, E. Spencer 
Miller, Esq., Richard C. McMurtrie, Esq., George Jun- 
kin, Esq., Clement B. Penrose, Esq., President, Angelo 
T. Freedly; Vice-President, Henry T. Kingston; 
Prothonotary, George Blight, Jr., Treasurer, R. F. 
Wood; Secretary, Hampton L. Carson, Jr.; Assistant 
Secretary, J. H. Carver, Jr.; Argument Committee, 
Charles B. McMichael, George H. Fisher, H. G. Ward, 
A. J. D. Dixon, N. D. Miller, C. H. Howell, L. C. Mas- 
sey; Recorder, Robert H. Neilson; Librarian, Alfred 
I. Phillips. 

—_——_ + —_—_ 

An attorney in the 7th district recently served eighty- 
five proposed amendmeuts to a proposed case, consist- 
ing of the reporter’s minutes. One of the proposed 
amendments was as follows: “18th amendment. On 
page 53, line 20, strike out ‘etc.,’ and insert ‘ &c.’ 


The supreme court of Vermont is, perhaps, as little 
facetious as any court in the world; but forty years 
ago, in Brainard y. Stilphin, 6 Verm. 14, commit- 
ted the following: ‘‘ But, upon more enlarged princi- 
ples, as junior is no part of the name, why may it not 
be expunged or treated as surplusage, as if it had been 
‘of St. Albans or Roanoke ?’ and then the two sup- 
posed captains will be a unit, and this junior will no 
longer perplex his seniors by causing them to demur 
upon this knotty case.” 
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LEGISLATIVE DISCRETION. 


Forms of government differ mainly in the location 
of sovereignty. This sovereignty is the will, discre- 
tion and reason which controls or moves the govern- 
mental organization. The power or force which 
inheres in any government, and which manifests itself 
through the different departments thereof, is ulti- 
mately derived from the people. But the will, dis- 
cretion or reason which is manifested in government 
may reside in different quarters of the body politic. 
In monarchical governments this will and discretion 
reside in the head of government, the sovereign. In 
democratic governments, this will and discretion is 
presumed to reside in the people. In mixed govern- 
ments, this will or discretion is divided, and resides 
with the sovereign or executive, a legislative body, a 
judicial body, and the people. In democratic 
forms of government it is desirable that as little as 
possible should be left to the discretion or will of those 
who occupy the several departments. The govern- 
mental organization should be rendered definite and 
certain, allowing little or no arbitrary movements on 
the part of the people’s representatives, and reserving 
all important changes and all important matters of dis- 
cretion to the people, in whom both the sovereignty 
and the power should reside. 

In American governments, no department is vested 
with more extensive discretionary powers than the 
legislative department. This.is especially true of 
State legislatures. It has become a doctrine univer- 
sally recognized by writers on constitutional law, and 
by the courts in the United States, that a State law 
which does not violate some constitutional provision 
is valid. In ascertaining the validity of a State law, 
the inquiry is always directed to the determination 
of the question es to whether the law is not uncon- 
stitutional. The question is not whether the law is 
authorized by the constitution; but the result of 
the adjudications is, that all State laws expressly 
authorized by the constitution of the State, and 
all State laws not expressly authorized by the 
constitution, but not in violation of the State 
or United States constitution, are valid. The State 
constitutions are, therefore, little more than lim- 
itations on legislation and adjudication. The United 
States constitution, on the contrary, is the foundation 





of all the powers of the general government, legisla- 
tive, judicial and executive. The general government 
is a government of enumerated powers, and no law 
of Congress is valid which is not expressly authorized 
by the United States constitution. The inquiry, in 
determining the validity of an act of Congress, is 
always narrowed down to the question as to whether 
or not it is authorized by the Federal constitution. 
The question under adjudication relative to Federal 
laws is always: “Is the law constitutional ?” not “ Is 
the law not unconstitutional?” It will thus be seen 
that the Federal government has its powers clearly and 
scientifically defined; while the State governments 
are in part defined and in part undefined. How much 
is left to the discretion of State legislatures may be 
judged when it is considered that the only limita- 
tion on their powers are the few prohibitions which 
appear in the State or United States constitutions. 

It will require but a glance at the spirit and nature 
of our institutions to demonstrate that the Federal 
government is superior in form to the State govern- 
ments, and particularly in the legislative department, 
to which our attention is at present directed. 

Constitutional government ‘arose with the recogni- 
tion of the rights of the people and a limitation of 
the discretion of the sovereign. The will and discretion 
of the sovereign were first limited by a parliament or 
legislative body, in which the will and discretion of 
the people were supposed to reside, or by which they 
were, at least, represented. The construction of 
organic laws—the making of written constitutions 
—was a great advance upon the former uncertain 
and indefinite forms of law and government which 
had prevailed from the beginning of civilization, 
and was a great concession to the people, or, 
rather, a just recognition of the people’s rights. 
But in a republican form of government the posi- 
tion of sovereignty is carried over to the popular 
side — the people are sovereign, and they rule through 
their representatives. It is proper, then, that in the 
construction of organic law the people should clearly 
define the powers of all departments, executive, judi- 
cial, and legislative. Especially is this true at the 
present time, and in this country where the tendency 
of thought and action is toward individuaiism, and 
toward the separation of the government from the 
people. The theory which underlies our institutions, 
and which is becoming more and more consciously 
felt in the minds of the people, is, that the people are 
sovereign and free, and that they do not intend or 
desire to be restricted in their individual actions and 
pursuits, except so far as is absolutely necessary for the 
preservation of order. Liberty means, with the 
American people, the opportunity of developing them- 
selves and their interests according to their own judg- 
ment and reason, fettered as little as possible by gov- 
ernmental law. The American people do not intend 
to place in the hands of their representatives in the 





legislature a discretion, a power over their property 
and actions, which they are liable or even capable of 
abusing. The popular discretion ought not to reside 
in any body of representatives. The legislative fune- 
tions ought to be strictly defined. The legislature 
should have no powers not expressly provided for in 
the State constitution, and should have no discretion 
other than in the manner of its legislation — none in 
the matter of it. The constitution should not be sim- 
ply a limitation upon legislation. This is wrong in 
theory and has been found to be highly injurious in 
practice. The constitution of every State should be 
the authority and the only authority for legislation. 
And yet none of the State constitutions embody this 
doctrine, and no State legislation is based upon this 
ground alone. Year after year legislators are sent to 
the capitols of the respective States by the people 
thereof, and year after year such legislators, clothed 
with enormous discretionary powers, confound and 
disgust their constituencie$ by their flagrant abuse of 
that discretion. The remedy for this is in a radical 
change in the theory of State legislation. Much can 
be done by the purification of the ballot and the elec- 
tion of better and more competent legislators. But 
the radical difficulty is in supporting a legislative 
department on wrong principles — principles which 
are employed in no other department of life, and 
which have rendered the law-making department 
pre-eminently asource of anxiety and dissatisfaction to 
the people. The constitution of every State should 
provide that no legislation other than that expressly 
authorized by it should be permitted. It should 
specify clearly the general objects which the people 
desire its representatives to legislate upon, and point 
out, as far as general rules can do so, the matter and 
manner of such legislation. The growing needs of 
the people could be provided for by amendment. 
There is no such need as formerly that the discretion 
or will of the people should reside in a legislature. 
Our government — State as well as national —has 
been so long in operation that the matters properly 
and fairly within the province of legislation are 
thoroughly understood, and come within human pro- 
vision. When the States were new, and republican 
government an experiment, it may have been expe- 
dient not to attempt to define and place in constitu- 
tional form all the subjects upon which legislation 
could be permitted. Unforeseen events might arise 
requiring a large exercise of legislative discretion. 
Then, too, the American people and their statesmen, 
at the formation of our government, did not think it 
altogether safe to break away entirely from the pre- 
cedents of English constitutional government. But 
now all this is different. The American governments 
have proved themselves practicable and enduring; 
republicanism has experimented, and its experience 
ought to be of value in carrying out improvements 
and in making desirable fundamental changes. The 
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reasons for so large a legislative discretion are no 


longer in force. We need go nowhere else for 
examples as to form of government. The experience 
of nearly a century has showa what matters ought 
to be left to legislative discretion, and we can now 
scientifically and prudently narrow down that discre- 
tion to fixed limits. The constitutional changes 
which have been made in many States have been 
extensive, but they have not been sufficient, in that 
they do not reverse the present theory of legislation, 
and render the duties of legislators more fixed and 
definite. Until this is done, there will always be sur- 
prise and dissatisfaction on the part of the constitu- 
encies, and usurpation and profligacy on the part of 
the legislators. The embodiment of the general 
principles of legislation in the constitution is 
thoroughly in keeping with the spirit of the times; 
and the restriction of legislation to positive and 
scientific modes is a demand of the people which 
must finally be acceded to. 


— +e 


THE SELECTION OF A CHIEF JUSTICE. 


No institution of our country has been the object 
of so much just pride at home, or of such honest ad- 
miration abroad, as has been the Supreme Court of the 
United States. M. De Tocqueville spoke of it as 
“standing at the head of all known tribunals.” To 
it political thinkers have looked with interest, and all 
lawyers with respect. In it the people have recog- 
nized the bulwark of the constitution and the laws, 
sure to withstand all storms of party or of passion. 

The important duty has been devolved upon the 
president of selecting the chief of this august tribu- 
nal—a duty which, perhaps, quite as much as any 
other that has been his to perform, will test his judg- 
ment and discrimination, and his title to be considered 
a wise ruler. 

It has rarely fallen to the lot of a president to have 
a vacancy on the Supreme Bench to fill, but President 
Grant has already had the appointment of twe judges 
to that bench, and has now the selection of its chief. 

His selections thus far have not been such as to in- 
spire very decided confidence in his sagacity, or to 
demonstrate a very high appreciation of the dignity 
and character of the judicial office. The circum- 
stances attending these appointments justify this 
opinion, without in anywise reflecting upon the char- 
acter or ability of the appointees. 

But, in the appointment of the chief justice, it is 
of the utmost importance to the country, and of the 
deepest interest to the profession, that the president 
avoid the rock on which there is, unfortunately, a ten- 
dency to wreck the judicial barque—politics. A repub- 
lic has been defined as “one great scramble for office, 
from the highest to the lowest,” and our experience has 
confirmed the accuracy of the definition. To make 
every place a spoil for the victor, to fill our offiges 
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with those who have been most active and successful 
in the party warfare has been the custom, and one to 
which the judicial office has been sometimes sub- 
jected, although in theory we have attempted to lift 
it above partizan strife. However unwise and unfor- 
tunate such a method of selection may be in general, 
when applied to the judiciary it is full of danger — 
danger to justice, to liberty, and to security. And 
most emphatically is this true when applied to the 
Supreme Bench of the United States—a branch of 
the government whose chief duty it is to stand be- 
tween the passion, the ill-judgment, the whim, or the 
interest of the other branches of the government, and 
the Constitution. It is almost literally the great arbi- 
trator between contending sovereignties. Its powers 
are the most delicate and critical to exercise of any 
known in our government. Our political system is 
based upon the dual theory of liberty and security. 
In our legislative and executive departments, in our 
elections, our party discussions and contests, we find 
our liberty ; but for our security, our justice, our reason, 
our restraint, we look to the judiciary. 

Said Daniel Webster, speaking of the supreme 
court: ‘Experience, while it teaches us the dangers 
which environ this department, instructs us most per- 
suasively of its importance. For its own security, 


and the security of the other branches of the govern- 
ment, it requires such an extraordinary union of dis- 


cretion and firmness, of ability and moderation, that 
nothing in the country is too distinguished for sober 
sense, or too gifted with powerful talent, to fill the 
situation belonging to it.” 

This “extraordinary union of discretion and firm- 
ness, of ability and moderation,” is not apt to be found 
among the party leaders and politicians, however 
eminent or able they may be. Indeed, the qualities 
essential toa judge are entirely diverse from those 
which lead to success in political life. He must be 
possessed of an uncommon, recondite and difficult 
learning, and of a certain power, and turn of mind, 
and cast of character, which one trained to political 
life is almost certain not to possess. The powers, the 
abilities, the processes of thought of the one, are 
almost, if not quite, incompatible with those of the 
other. 

Rufus Choate has left a picture of the good judge 
that is worthy of being kept fresh in the mind, and 
of careful study by those to whom is confided the 
power of selecting judges. “In the first place,” he 
says, “he should be profoundly learned in all the 
learning of the law, and he must know how to use 
that learning. He is to know not merely the law 
which you [the constitutional convention] make and 
the legislature makes — not constitutional and statute 
law alone—but that other ampler and boundless 
jurisprudence, the common law, which the successive 
generations of the State have silently built up; that 
old code of freedom which we brought with us in the 
Mayflower and Arabella, but which in the progress 





of centuries we have ameliorated, and enriched, and 
adapted wisely to the necessities of a busy, prosper- 
ous, and successful community —that he must know. 
In the next place, he must be man not merely up- 
right, not merely honest and well-intentioned — this, 
of course —but a man who will not respect persons 
in judgment. He shall know nothing about the par- 
ties, every thing about the case. He shall do every 
thing for justice, nothing for himself, nothing for his 
friends, nothing for his patron, nothing for his sov- 
ereign. If on one side is the executive power, and 
the legislature, and the people—the sources of his 
honor, the givers of his daily bread—and on the 
other an individual, nameless and odious, his eye is to 
see neither great nor small, attending only to the 
‘trepidations of the balance.’ If a law is passed by 
a unanimous legislature, clamored for by the general 
voice of the public, and a cause is before him 
on it, in which the whole community is on one side 
and an individual nameless and odious on the other, 
and he believes it to be against the constitution, he 
must so declare it—or there is no judge. If Athens 
comes there to demand that the cup of hemlock be 
put to the lips of the wisest of men, and he believes 
that he has not corrupted the youth, nor omitted to 
worship the gods of the city, nor introduced new 
divinities of his own, he must deliver him, although 
the thunder light on the unterrified brow. And, 
finally, he must possess the perfect confidence of the 
community that he bear not the sword in vain. To 
be honest, to be no respecter of persons, is not 
enough — he must be believed so.” 

Where are we to find such a judge, to fill the vacant 
seat upon the Supreme Bench? Surely not in the 
ranks of the party leaders and favorites. 

However able as senators or as advocates may be 
Mr. Conklin, Mr. Trumbull, Mr. Carpenter or Mr. 
Williams, theirs is not the ability that goes to make 
the judge. Erskine and Curran were brilliant and 
powerful as advocates, but the one failed as Lord 
Chancellor, and the other as Master of the Rolls. If 
the qualifications of the successful advocate are not 
such as fit him for the bench, how much less is he 
fitted, the best years of whose life have been devoted 
to other pursuits than those strictly legal, whose habit 
of thought is partizan, whose nature is nonjudicial, 
and whose interests and affiliations have brought him 
into opposition to a portion of the people. 

The selection of any of the men we have named — 
and we have named them only because they are being 
urged for the position— would be a matter to be 
greatly regretted, Said Daniel Webster, “I would 
have the judicial office filled by him who is wholly a 
judge, always a judge, and nothing but a judge,” 
and so would every man who has an adequate appre- 
ciation of the nature and of the importance of the 
office. 

Among all those whose names have been mentioned 
in connection with the office of Chief Justice, we 
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know of no one who combines all the qualities 
requisite for the position, so completely as does Mr. 
Associate Justice Miller. He is “wholly a judge, 
always a judge and nothing but a judge.” He has 
never been a politician, and has never held a political 
office. Selected in 1862 by President Lincoln, by 
reason of his reputation as a learned, laborious and 
careful lawyer, he has filled the judicial office during 
the most important decade in our history, wherein 
have been presented to the supreme court for adjudi- 
cation, some of the most intricate questions that have 
arisen under the Constitution. His opinions are 
monuments of ability, and unmistakably show him 
to be the ablest of the able men upon that Bench. 
To the great body of the legal profession of the 
country, his appointment would give entire satisfac- 
tion, and would be regarded as a fortunate omen. 
—_——_~_——_——— 


CURRENT TOPICS. 

The decision of Doolittd, J., at special term, in the 
case of Gilbert v. Priest, ante, p. 119, holding that a 
State court had jurisdiction at the suit of an assignee 
in bankruptcy, to set aside a conveyance on the ground 
that it was made in fraud of the bankruptcy law, has 
been reversed by the general term of the fourth de- 
partment. The general term decided — Mullin, P. J., 
delivering the opinion — that in such an action the 
State court had no jurisdiction; that the State courts 
have concurrent jurisdiction with those of the United 
States only of actions arising incidentally from acts 
of Congress passed to carry into effect a power con- 
ferred upon it by the constitution, and of which the 
State courts had jurisdiction before the adoption of 
the constitution; that said action was not one of that 
class of cases. The acts for which the State courts 
may set aside conveyances are such as are mala in se ; 
and that the act for which the conveyance in this case 
is sought to be set aside is not of that class, but is pro- 
hibited by a law which the State courts have no power 
to enforce. This decision is in harmony with that of 
the supreme court of Michigan in Voorhis v. Frisbee, 
ante, p. 69. 


The position of a witness before a legislative com- 


mittee is not an enviable one. If he refuses to 
answer, he is imprisoned for contempt; if he does 
answer, the public, and even sometimes the committee 
themselves, abuse him for doing so. Such appears to 
have been the experience of Messrs. A. S. Diven and 
T. G. Shearman upon the recent Erie investigation. 
Gen. Diven was compelled to give the names of some 
senators whom he had heard charged with corruption. 
He did this with apparently great reluctance, having 
no knowledge and no competent evidence on the 
subject. But for submitting to answer, he has been 
liberally censured, as though he had volunteered the 
information. So Mr. Shearman was summoned as a 
witness, and closely questioned as to all that he had 
ever known or heard, or even believed about Gen. 





Barlow. He refused to tell any thing outside of his 
knowledge, until the committee decided that he must 
do so, and he then confined himself, so far as appears 
from the report of the committee, to answering the 
precise questions put to him, so that it required a long 
course of examination to get any thing out of him in 
the least degree adverse to Gen. Barlow; and now 
the committee have gravely censured him for answer- 
ing them at all. This they do upon the pretext that 
Mr. Shearman “made charges” before them against 
Gen. Barlow ; a statement which the simple reading 
of the evidence shows to be absurd. Mr. Shearman 
did not volunteer a single word upon the subject, and 
said nothing that was not extorted from him by Mr. 
Stickney, the counsel for the committee, and a special 
friend of Gen. Barlow. The hand of Mr. Stickney is 
very perceptible in this part of the report. By the 
way, if it had been true that Mr. Shearman made 
any charges, why did not the committee give him an 
opportunity to examine some of the witnesses called 
upon the subject. The statement of the committee, 
that Mr. Shearman was contradicted by several wit- 
nesses, is equally unfounded, if the evidence reported 
is correct, with perhaps this exception, that he related 
a conversation with Mr. Watson, which the latter 
could not recollect, but which he declined to say, 
positively, had never occurred. 


By the law merchant, where paper not entitled to 
grace, falls due upon Sunday or a legal holiday, it 
must be presented for payment the day following; 
but paper entitled to grace falling due on a Sunday 
or a legal holiday must be presented the day pre- 
ceding. By the act of 1870, chapter 370, holidays 
occurring on Sunday, were to be kept on Monday, 
and paper either with or without grace, falling due 
on such Sunday or Monday, was payable on the day 
following. By the recent act which we elsewhere 
print, all paper becoming due on a Sunday or on a 
holiday, is made due on the day succeeding —a very 
material alteration of the general rule. 


The Stokes case was argued in the Court of Appeals 
on Monday, by Lyman Tremain for the defendant, 
and by District Attorney Phelps for the people. The 
following are the principal errors assigned by the 
defendant: The refusal of the judge to leave to the 
jury the decision of the issue arising on the special 
plea that the grand jury finding the indictment was 
an illegal body; the decision of the appellate court 
that assignment of errors of fact had been abolished and 
the refusal to pass upon such assignments — these 
assignments were: taking of evidence during the 
absence from court of the prisoner, the absence of the 
judge during a portion of the trial, the examination 
by the jury without the knowledge or consent of the 
defendant of the premises where the homicide occurred, 
and of pistols out of court, and their reading of news- 
papers; the charge that the homicide being proved, 
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the law implied the malice and threw the burden of dis- 
proving it upon the defendant; the refusal to admit evi- 
dence of ill will and deadly threats on the part of the 
deceased toward the prisoner; also evidence of appre- 
hension and nervous fear on the part of the prisoner con- 
cerning Fisk. It was also argued that two of the men 
received as jurors had such strong opinions as ren- 
dered them ineligible even under the act of 1872, and 
the unconstititionality of that act was suggested but 
not strongly urged. Mr. Tremain’s argument was 
exhaustive and cogent. The court will render its 
‘decision during the coming week. 


Dr. Beard, in an able paper read before the Medico- 
Legal Society of New York, said: “Out of the forty 
thousand physicians in this country, more or less, 
there are, perhaps, one or two hundred whose opin- 
ion in delicate and difficult psychological cases would 
be of value in a court of justice.” And yet it is con- 
stantly the practice, in such cases, to consider any 
man an expert who has the “M. D.” attached to his 
name; and not only is his evidence received, but in 
eight cases out of ten it has as much weight with the 
jury as the evidence of him who has made cerebro- 
pathology a special study. Dr. Beard is opposed to 
the plan advocated by many, of having, in such cases, 
a jury of experts, his opposition being based on the 
difficulty of securing such a jury, and on the strong 
probability that ifsecured they would be less likely to 
agree than an ordinary jury, as the individuality 
of each would be more pronounced. 

Pee ees 


NOTES OF CASES. 


The supreme court of Maine have recently decided 
some interesting questions relative to promissory 
notes. In Atkins v. Brown, 59 Me. 90, a promissory 
note in the form: ‘One month after date we prom- 
ise to pay, etc.,” and signed “ Augusta Shovel Co., 
A. D. Brown, Pres.,” was held not to sustain a count 
against A. D. Brown alone, describing it as his note, 
or as the joint and several note of the Augusta Shovel 
Co. and A. D. Brown. In Hussey v. Winslow, 59 Me. 
170, an instrument in the form: “ Nathaniel O. Win- 
slow, Cr. By labor, 16} days at $4 per day, $67.00. 
Good to bearer. Wm. Vannah,” was held a negotia- 
ble promissory note for sixty-seven dollars, payable 
to Nathaniel O. Winslow or bearer, on demand. See 
Franklin v. March, 6 N. H. 564. But the most im- 
portant of the decisions relative to promissory notes 
found in 59 Me. is that on page 172, where it was 
held that a promissory note in the form: “I promise 
to pay,” ete., and signed, “John T. Hull, Treas. St. 
Paul’s Parish,” is the note of Hull; and parol evi- 
dence is inadmissible to show that it was the under- 
standing of the parties, when the note was given, 
that it was the note of the parish, and not of Hull. 
The authorities on this point are conflicting. In 
Means v. Swormstedt,2 Am. Rep. 330 (32 Ind. 87), 





the supreme court of Indiana held that where the 
secretary of an incorporated company gave a promis- 
sory note, using the words “we promise to pay,” ete., 
and signed it with his own name with “Sec’y” 
affixed, and impressed the seal of the corporation, he 
was not personally bound. In Haile v. Pierce, 3 Am. 
Rep. 139 (32 Md. 327), the drawers of a promissory note 
who had signed their names with the words “ presi- 
dent,” “director,” and “secretary,” respectively, at- 
tached, were allowed to show, by parol, that they 
signed as agents, and not as principals or individuals. 
See note to Means v. Swormstedt, supra (2 Am. Rep. 
332), where the authorities are collected and the sub- 
ject elaborately discussed. 


In Harmon v. Moore, 59 Maine, 428, it was held that 
the attachment of a wagon and two horses standing 
in front of a post-office, on a mail route, while the 
carrier was waiting for the mail, is void. The United 
States statute of March 3, 1825, section 9, provides 
that “if any person shall knowingly and willfully 
obstruct or retard the passage of the mail, or of any 
driver or carrier, or of any horse or carriage carrying 
the same, he shall, upon conviction for every such 
offense, pay a fine not exceeding one hundred dol- 
lars,” etc. There is a distinction between attaching 
property of mail carriers in service, and out of ser- 
vice. In R. R. Co. v. Gilmore, 37 N. H. 410, Bell, J., 
thus laid down the rule: “The property of indi- 
viduals who owe duties to the public is not, for that 
reason, exempted from liability to the ordinary pro- 
cess of law, except so long as it is in actual use in 
discharge of that duty. Such is the case of the con- 
tractor to carry the mails. It has never been held 
that the steamboat, or coach and horses, used in the 
conveyance of the mails, were exempt when not in 
use.” See Briggs v. Strange, 17 Mass. 409; Potter v. 
Hall, 3 Pick. 368. 

Se 
ASSESSMENT OF CHURCH PROPERTY FOR 
LOCAL IMPROVEMENTS. 

Srr—The present attorney-general has put in the 
hands of a party applying therefor, the accompanying 
opinion of his predecessor on the subject of local. as- 
sessments on church property. 

I think it erroneous, and have prepared the one in- 
closed as expressing my views. 

The publication of both, in your valuable journal, 
may be of service. 


‘ 


Very respectfully yours, 


ATTORNEY-GENERAL’S OFFICE, 
ALBANY, Nov. 21, 1871. 
Joun H. Buck, Esgq., 
Lockport, N. Y. 

Sir— Your letter of the 16th inst. is received. By 
chapter 13, title 1, section 5, subdivision 5, it is provided 
that “‘every building created for the use of a college, 
incorporated academy, or other seminary of learning; 
every building for public worship; every school- 
house, court-house and jail, and the several lots 
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whereon such buildings are situated, and the furni- 
ture belonging to each of them, shall be exempt from 
taxation.” 1 R. S. (6th ed.) 906. Laws, authorizing 
an assessment upon property benefited for local im- 
provements, are an exercise of the power of taxation 
vested in the State government. Churches and furni- 
ture, together with the lots upon which they are located, 
being declared by law to be exempt from taxation, are 
so exempt from both ordinary and extraordinary taxes 
under the provision of the statute quoted. If, how- 
ever, the special act of the legislature authorizing the 
improvement, or the charter of the city or village 
under which such improvement is being made, contains 
provisions which clearly show an intention to change 
the law and subject the church property, in the given 
case, to assessment for benefits, the latter law would, 
of course, prevail, and it would not be exempt. Each 
case will have to be decided by comparing the provis- 
ions of the special act or charter, with the provision 
quoted, to see if the law has been changed. If not 
changed, of course the property is exempt. 
Respectfully yours, 


MARSHALL B. CHAMPLAIN, 
Attorney-General. 


I think the opinion of the learned attorney-general 
is erroneous. The taxing power of the State inheres 
in its authority to impose burdens, and charges for the 
purpose of raising money for public, as distinct from 
private or local uses. The tax is imposed by the State, 
in return for the benefit conferred upon the citizen, in 
affording him and his property protection. The im- 
position of a local assessment is the exercise of a 
power to compel the owner of the property to pay for 
a special benefit conferred upon the property by the 
improvement. The enhanced value such property 
receives is the direct result of the expenditure of 
money raised by the assessment, for the purpose of 
making the improvement. The taxing power of the 
State is surrendered to the local government pro hac 
vice. The exemption of certain property, such as 
churches, school-houses, etc., from taxation by the 
State, is founded upon the supposed advantage such 
property is to the public at large, and the burden is 
removed, because of the corresponding benefit the 
State derives from the use the property subserves. 
The imposition of a local assessment is for a benefit 
conferred upon the specific property. ‘The legisla- 
ture intended by the general act to relieve from a 
burden, not from a benefit.’”” It did not intend to 
exonerate property benefited from charges, inseparably 
incident to its relative location to other property. By 
the provisions of our charter, all property benefited is 
to pay its just proportion of the advantage and 
enhanced value conferred. It is true, there is no 
particular provision extricating church and similar 
property from the operation of the exemption under 
the general statute of the State; but the authority to 
require property specially benefited, to bear its share 
of the expense of local improvement, is a branch of 
the taxing power included within it, and conferred 
upon the municipality ; and although an “ assessment”’ 
is in the nature of a tax, and is authorized by the 
taxing power, yet it has been expressly decided that 
a general statute exempting certain property, for 
example, churches, from “taxation by any laws of this 
State’? does not exempt it from liability for a street 
improvement. In the Matter of Mayor, etc., 11 Johns. 
i7. The point decided in this case, it is believed, has 





not been overruled or doubted in this State. See 
People v. Mayor, etc., 4 Comst. 419, 433; Buffalo City 
Cemetery v. Buffalo, 46 N. Y. 506; and the same 
doctrine has been generally sanctioned by the courts 
of our sister States; Baltimore v. Cemetery Co., 7 Md. 
517; Pray v. Northern Liberties, 31 Penn. 69; St. Louis 
Public Schools v. St. Louis, 26 Mo. 468; Lafayette v. 
Male Orphan Asylum, 4 La. An.1. My opinion is, 
that although our charter contains no “provisions 
which clearly show an intention to change the law, 
and subject the church property in the given case to 
assessment for benefits,’ such property is in all cases 
of local assessments, unless expressly exempted by _ 
some special law, subject to, and chargeable with, an 
assessment proportioned in amount to the benefit 
received. B. 
—————_——_—- 


LEGAL HOLIDAYS. 


The following is the act just passed by the legisla- 
ture in regard to legal holidays: 


CHAP. 557. 


Aw Act to amend an act entitled “An act to amend 
an act entitled ‘An an act to designate the holidays to 
be observed in the acceptance and payment of bills 
of -xchange and promissory notes,’”’ passed April 
twenty-third, eighteen hundred and seventy. 


PAssEeD May 22, 1873. 


The Pe of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. Section one of an act entitled ‘“‘An act 
to amend an act entitled ‘ Anact to designate the holi- 
days to be observed in the acceptance and payment of 
bills of exchange and promissory notes,’’ passed April 
twenty-third, eighteen hundred and seventy, is hereby 
amended so as to read as follows: 

§1. The following days, namely, the first day of Jan- 
uary, commonly called new year’s day, the twenty- 
second day of February, the fourth day of July, the 
twenty-fifth day of December, any general election day 
and any day appointed or recommended by the gover- 
nor of this State or president of the United States, as 
a day of thanksgiving or asa day of fasting or prayer 
or other religious observance, the thirtieth day of May, 
to be known as decoration day, shall, for all purposes 
whatsoever, as regards the presenting for payment or 
acceptance, and of the protesting and giving notice of 
the dishonor of bills of exchange, bank checks and 
promissory notes, made after the passage of this act, 
be treated and considered:as the first day of the week, 
commonly called Sunday, and as public holidays. 

§ 2. Whenever any of the holidays mentioned in the 
first section of this act shall fall hereafter upon Sun- 
day, the Monday next following shall be deemed and 
considered as the first day of the week or Sunday, and. 
a public holiday for all or any of the purposes afore- 
said; and all bills of exchange, checks and promissory 
notes which shall, with or without grace, become due 
and payable on Sunday, or any of the days mentioned 
in the preceding section, or on any Monday kept as 
aforesaid as a public holiday, shall be deemed to be due 
and payable on the business day next succeeding the 
day of their maturity. 

§3. All acts or parts of acts inconsistent with this 
act are hereby repealed, but such repeal shall not affect 
any act done, or proceeding or suit instituted prior to 
the passage of this act. 

§4. This act shall take effect immediately. 
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a 
COURT OF APPEALS ABSTRACT. 
BONA FIDE HOLDER — CONVERSION. 


Action for the conversion of $6,500 of U. S. coupon 
bonds. It appeared that defendants were stock brokers 
in New York, they received from one Van A. orders 
by telegraph to purchase 2,100 shares of Erie stock, he 
agreeing tc send margin. On thesame day defendants 
contracted for the stock to be delivered in three days, 
when it was delivered to and paid for by defendants. 
On the day of the sending of the telegrams, but 
whether before or after does not appear, Van A. stole 
$6,500 of U. S. coupon bonds belonging to plaintiff, 
which he sent to defendants as a margin. They were 
received by defendants before the delivery of and 
payment for the stock. 

Held, that defendants gave credit to the promise 
of Van A. and not to the bonds; the receipt of the 
bonds, and the fulfillment of the contract for the pur- 
chase of the bonds, after such receipt, did not make 
them bona fide holders, and they were therefore liable. 
If, after the receipt of the bonds, defendants purchased 
upon the credit thereof any stock for Van A., they 
were entitled to hold them as security for any loss 
arising in that transaction, but the sale of the bonds, 
beyond the amount necessary to indemnify defendants, 
was a conversion for which an action would lie. Taft 
v. Chapman et al. Opinion by Andrews, J. 





CATTLE ON HIGHWAYS—TITLE OF ACT. 


1. Section 2, chap. 814, Laws of 1867, amending an act 
to prevent animals from running at large upon the 
highways, and which gives a remedy for injuries by 
cattle trespassing, applies only to cattle trespassing 
upon premises from the highway, and has no applica- 
tion to the case of a trespass by the cattle of one 
gaining access through a division fence to the lands of 
an adjoining owner. Opinion by Peckham, J. Jone 
ex rel., elc. v. Sheldon. 

2. Although the title is no part of a public act, yet 
it is of some force in showing the purpose of the act. 
> CLAIM AND DELIVERY — SHERIFF. 

1. A sheriff, upon a requisition in an action to recover 
possession of personal property, is only protected in 
taking the property specified from the possession of the 
defendant named. Bullis et al. v. Montgomery et al. 
Opinion by Folger, J. 

2. When the actual possession remains in the defend- 
ant, although there has been a transfer of title and a 
constructive change of possession, the process isa pro- 
tection. Ib. 

COSTS — APPEALS. 

1. Upon aremittitur of an order of this court reversing 
aninterlecutory order of the supreme court, no judg- 
ment can be entered, nor can the costs of the appeal 
be adjusted by the clerk. The costs are to be adjusted 
and collected like other interlocutory costs, the pro- 
ceedings being interlocutory. Brown v. Leigh. Opin- 
ion by Allen, J. 

2. On a motion to set aside a judgment for costs en- 
tered upon such a remittitur the court may make a 
proper order for the recovery of the costs; but its re- 
fusal to do so does not affect a substantial right, and 
is not appealable. Ib. 

8. Appeals to this court from orders are not within 
the exceptions of subdivision 5, section 307 of Code. 
Where costs are given the party is entitled to full 
costs. Code, § 307, subd. 6. Ib. 
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INJUNCTION — APPEAL. 


1. The right to a preliminary injunction, or to an in- 
junction pendente lite, rests in all cases in the discretion ~ 
of the court of original jurisdiction. An order, there- 
fore, dissolving such an injunction, does not affect a 
substantial right and is not reviewable in this court. 
People et al. v. Sch ker et al. Opinion by Allen, J. 

2. It does not follow from an allegation or averment 
of a litigant, that a particular law which enters into, or 
even which may be the foundation of a litigation, is 
unconstitutional, that every order made in the action 
involves the constitutionality of such law within the 
meaning of subdivision 4, section 11 of the Code of 1865. 
It scems that to bring a case within that provision the 
court in making the order complained of must have 
passed directly upon the constitutional question, and 
the intent of the legislature was to restrict such ap- 
peals to cases in which a law of the State is declared 
unconstitutional, and a party thus deprived of some 
right givén by statute. Ib. 


JUDGMENT, SATISFACTION OF. 


1. A satisfaction-piece of a judgment in favor of a 
corporation, which shows upon its face that it was 
executed by its president in his official capacity, is 
binding upon the corporation, although not executed 
in the name of or under the seal of the corporation. 
Booth v. Farmers & Mechanics’ National Bank. 
Opinion by Rapallo, J. 

2. The presumption is that the satisfaction-piece was 
given upon payment of the judgment, and in the 
absence of proof to the contrary it is sufficient to 
charge the party giving it with the receipt of the 
amount of the judgment. Ib. 

3. A party who, after having assigned a judgment, 
satisfies it, is liable to the assignees for the amount of 
the judgment. If the satisfaction-piece is given on 
payment of the judgment, the money may be recovered 
by the assignee in an action for money had and 
received, and if it is given without payment, and the 
assignee is prejudiced thereby, he is entitled to recover 
of his assignor the damages sustained. Ib. 





LARCENY. 


1. The plaintiff in error was indicted for larceny. It 
was shown by the evidence that he put his hand into 
the coat pocket of the complainant, while riding in a 
street car, seized his pocket book, which contained a 
large amount of securities and money, and lifted it 
from the bottom of the pocket, when he was detected. 
Held, that this was sufficient carrying away of the 
property to constitute a larceny. Harrison, plaintiff 
in error, v. The People, defendants im-error. Opinion 
by Folger, J. 

2. To constitute the offense of larceny there must be 
taking or severance of the goods from the power or 
control of the owner. A temporary possession, however, 
by the thief, though but for a moment, is sufficient. 
Ib. 

PRACTICE. 

1. In an action brought against two or more defend- 
ants upon a joint contract, where an equitable defense, 
peculiar to one defendant, is set up by him, judgment 
may be given for plaintiff against the other defendants, 
and for the one defendant against the plaintiff. 
Barker v. Cocks. Opinion by Folger, J. 

2. Upon argument of a demurrer to defendant s 
answer, it was ordered, by the special term, that defend- 
ant have judgment on the demurrer, with leave to 
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plaintiff to amend his complaint or reply on payment 
’ ef costs. Upon appeal the general term affirmed the 
‘ order and directed judgment for defendant on the 
demurrer, as provided in the order of special term; 
defendant thereupon entered what purported to be a 
judgment, adjudging that the order of special term be 
affirmed, and that defendant recover an amount named 
as costs. Held, that this was not a final judgment in 
the action, and was not appealable to this court. Ib. 


PROMISSORY NOTES— CONVERSION. 


Action for damages for the alleged conversion of 
certain promissory notes indorsed by plaintiff and de- 
livered by him to defendant. It appeared that the 
firm of 8S. & C. were liable as principal upon certain 
drafts held by M. C.; defendant was liable thereon as 
surety. M. C. brought a suit upon the drafts against 
all the parties thereto. S. had assumed the liability 
of the firm of 8S. & C.; hecontracted with defendant 
that the latter should provide for and take up the 
drafts in the first instance, and S. was eventually to 
pay them and save defendant harmless therefrom. 
Before the making of this contract, plaintiff had prom- 
ised to indorse the notes pf 8., in order to settle the 
suit. He was fully apprised of the agreement. De- 
fendant paid the drafts and settled the suit. Plaintiff, 
not knowing this, indorsed the notes of 8. payable to 
the order of M. C., and delivered them to defendant 
to enable him to take up the drafts. Defendant got 
M. C. to indorse the drafts and transferred them to a 
bona fide purchaser. 

Held, that as the purpose for which plaintiff indorsed 
and delivered the notes to defendant was not accom- 
plished by them, the latter acquired no title to them, 
and he had no right to use them as securities for what 
he had paid; he was therefore liable. Develin v. 
Coleman. Opinion by Grover, J. 


PROMISSORY NOTE. 


Requisites of a demand where note secured by col- 
laterals. — Defendant was the indorser of a promissory 
note, which contained a statement that the maker had 
deposited with the payee certain collaterals, with 
authority to sell without notice, in case of non-pay- 
ment. Plaintiff became the holder of the note and 
received the collaterals with it. Payment of the note 
was demanded of the maker, by a notary. On the 
presentation of the note for payment, the maker de- 
manded a return of the collaterals, stating his readi- 
ness and willingness to pay upon their being produced. 
The notary did not have them and the note was not 
paid. An action upon the note was brought against 
defendant as indorser. 

Held, that the demand of payment and the maker’s 
refusal were not enough to charge the indorser. To 
constitute a valid demand, the cullaterals should have 
been produced, or in readiness to be surrendered upon 
payment. Ocean National Bank of New Jersey v. Fant. 
Opinion by Rapallo, J. 

STATUTE OF LIMITATIONS. 

1. The provisions of the Code limiting the time for the 
commencement of actions for the recovery of the 
possession of real property (Code, § 78), and that 
within which a cause of action or defense founded 
upon a title to real property may be maintained or in- 
terposed, (§ 79) have no reference to actions where the 
desired remedies were prior to the Code administered 
exclusively by courts of equity, but apply only to those 
actions where the remedies sought were adminis- 





tered by courts of law. 
Opinion by Grover, J. 

2. In an action for an accounting by a mortgagor 
against a mortgagee in possession, and for the recovery 
of possession of the mortgaged premises, upon payment 
of what shall be found due, a purely equitable remedy 
is sought and it comes within the provisions of section 
97 of the Code,which limits the time for the commence- 
ment of actions not otherwise specified to ten years. 
The cause of action accrues at the time of the entry 
of the mortgagee under claim of title, and the statute 
then begins to run. Ib. 


a 
GENERAL TERM ABSTRACT. 


Hubbell et al. v. Sibley. 


NEW YORK COMMON PLEAS, 1873.* 
NEGLIGENCE. 

1. Contributory negligence. — Action to recover dama- 
ges alleged to have been sustained by plaintiff by 
reason of the carelessness and negligence of defend- 
ants. Plaintiff, who was a manufacturer of photographic 
views, called at defendant’s place of business and 
asked for five pounds of “‘ hypo-sulphate of soda,’ by 
mistake, defendants gave him ‘sulphate of iron,” in- 
stead. On the following day, an employee of plaintiff 
wishing to strengthen a “ fixing’’ solution of hypo-sul- 
phate of soda, in which there were photographic views, 
threw a handful of the “iron” into the solution, in 
consequence of which the pictures were spoiled. On 
appeal from a judgment of the district court in favor 
of plaintiff. 

Held, that though the defendants’ negligence was 
clearly proven, that alone was not enough to establish 
a cause of action in plaintiff’s favor; some proof of the 
absence of contributory negligence on plaintiff ’s part 
was also requisite. Wan Liew v. The Scovill Manufac- 
turing Co. Opinion by Loew, J. 

2. In this case, however, the plaintiff’s evidence 
clearly showed that the negligence of his own employee 
concurred in producing the injury—said employee testi- 
fied on the trial that hypo-sulphate of soda is white or 
gray, while sulphate of iron is green, and that he could 
have seen it was iron and not soda, if he had looked at it 
before he threw it into the solution; his failure to use his 
eyes was negligence, which co-operated with that of 
defendants in producing the injury. The question of 
negligence is as ageneral rule one of fact for the jury, 
and where the evidence is conflicting, or where it is 
doubtful whether the facts as proven constitute negli- 
gence, the question should never be taken from them. 
But where, as in this case, there is no conflict in the 
evidence, and the plaintiff or his employee is clearly 
chargeable with contributory negligence, the court 
should so hold as matter of law. Ib. 

3. The justice erred in not granting a nonsuit, on 
the ground of contributory negligence, on plaintiff’s 
part, as requested by defendants’ counsel after the evi- 
dence on both sides had closed, and the judgment 
should, for that reason, be reversed. Ib. 

4. Master’s liability for servants. — Where a servant, 
after having fully performed all he was directed to do 
by his master, drove his master’s horse and wagon on an 
errand of his own, in no way connected with his mas- 
ters’s business, and without his knowledge or consent, 
and negligently ran against and killed plaintiff’s 
horse. 

* Pre 
street, 





by Hugh L. Cole and N. Murray, Esqs., 8 Broad 
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Held, that the master was not liable. Sheridan v. 


Charlick. Opinion by J. F. Daly, J. 


PLEADING. 


1. Appellate court will look at wndisputed facts proven 
and reverse, although no exception was taken. — Action 
for cloth goods sold by sample and delivered. Defend- 
ant in his answer set up by way of counter-claim a 
warranty of the goods, a breach and damages. To this 
there was no reply, and it was proven on the trial. 
Plaintiff had judgment on appeal. 

Held, that the finding of the referee as conclusion of 
law, in opposition to the pleadings and proof, that 
“there was no express warranty made at the time of the 
delivery of goods under said executory contract,’’ was of 
no legal significance, as the warranty existed in the 
executory contract, and could only have been altered 
“ at the time of the delivery of the goods ’”’ on some new 
consideration. The court will look into the facts of 
the case as proven on the trial, and for error will 
reverse a judgment rendered against undisputed 
facts although no exceptions were taken. Judgment 
reversed. Catlin v. Gordon etal. Opinion by Robin- 
son, J. 

2. Demurrer. — The complaint alleged that the B. R. 
R. of 8S. C., issued certain bonds with interest, couporis 
attached ‘‘ payable November 1, 1883, or until default 
made in the payment of the coupons or any of them, 
when said bonds are to become due and payable, in 
pursuance of an instrument executed simultaneously 
therewith and to be read as a part of said bond, which 
default has occurred.’’ That plaintiff owns 76 of said 
bonds and 1446 of said coupons, which latter have long 
since accrued and are unpaid. 

Held, this statement shows an existing obligation to 
pay money, a default in its payment and aright of 
action for its recovery. Demurrer overruled. Bangs 
v. The Blue Ridge R. R. Co. et al. Opinion by Larre- 
more, J. 

3. It is also alleged, that as additional security for 
the payment of said indebtedness (which constituted a 
part of the bonded debt of said company), the legisla- 
ture of 8S. C. authorized the issue by said company, of 
bonds to the amount of $4,000,000, for which the faith 
and funds of that State were pledged, and provided 
that so mich of the first $1,000,000 of said issue as 
might be necessary, not exceeding $300,000, should be 
applied to the redemption of the present bonded debt 
of the said company. That such bonds were issued in 
accordance with said act, and that all persons receiving 
the same, took and received them under the obligation, 
limitation and trust created by said act, and with full 
knowledge thereof ; that the defendants, C. 8S. & P., 
entered into a written agreement for the purpose of 
buying the stock of the B. R. R. R. Co., and therein 
agreed that the debts of said company (in which plain- 
tiff's demand was included) should be paid by them out 
of the proceeds of the said bonds and the assets of said 
company. That the time to perform said contract has 
elapsed, and said defendants have failed in its per- 
formance. Ib. 

4. Plaintiff then alleges that said defendants and 
said company confederated and conspired together to 
get control of the said $4,000,000 bonds, and with intent 
to cheat, delay and defraud the creditors of said com- 
pany, did pledge, sell, transfer and convey the whole 
thereof, contrary to the provisions of said act, for their 
own purpose and benefit, and without paying the 
bonded debt of said company, or any part thereof, and 





refused and still réfuse to appropriate any part of the 
proceeds of said bonds to pay plaintiff, although 
said defendants have realized from the sale of said 
bonds over $700,000 in cash, and that they have mis- 
appropriated the same. That bya recent act of the 
legislature of said State of 8S. C., it was provided, that 
upon the surrender of said $4,000,000 bonds, or any of 
them, revenue scrip bonds would be issued by said 
State, which latter have been issued to said defendants, 
who hold and are disposing of the same in fraud of 
plaintiff’s rights. This demurrer is interposed in 
behalf of the defendants, The B. R. R. R. Co. A 
money judgment is sought against each. 

Held, that the action is well brought against the 
company will scarcely be questioned. Ib. 

5. The promise of P. to pay the debts of the com- 
pany, taken in connection with the allegation that he 
(with the other defendants) fraudulently conspired to, 
and did misappropriate the funds that were specifically 
charged with the payment thereof, raise such a pre- 
sumption of liability on his part as to justify the court 
in putting him to his defense. Ib. 

PCRT OF NEW YORK — HARBOR REGULATIONS. 

Action by the board of commissioners of pilots 
against the master of a steamboat, under section 1 of 
the act entitled ‘“‘ An act to establish regulations for 
the port of New York, as amended by chapter 409 of 
the Laws of 1872. The evidence showed the commis- 
sion of the offense inhibited by the first clause of said 
section, and the defendant’s liability as master, for the 
penalty imposed therefor, but on the trial in the dis- 
trict court, the justice dismissed the complaint for lack 
of proof of service of the notice required by the second 
clause. 

On appeal, held, that the said section purports to 
prohibit distinct offenses and impose separate penalties 
foreach. The first clause makes it unlawful to throw 
or cause to be thrown into the waters of the port of 
New York below Spuyten Duyvil creek on the Hudson 
river, or below Throg’s point on the East river, or in 
the bay inside of Sandy Hook, any cinders or ashes 
from any steamboat, and imposes a penalty of $50 for 
each and every such offense for which the master and 
owner of such steamboat is made liable. The second 
provision enacts that any ateamboat using or having 
any pipe or opening so constructed as to admit of put- 
ting ashes or cinders through the same into the water, 
is made liable to a fine of $50 for each and every time 
such pipe or opening shall be used for such purpose 
within the limits aforesaid, after service on the master 
or owner of such steamboat, of a notice by said com- 
missioners of pilots not to use the same, to be recover- 
able by the commissioners in an action against the 
owners of such steamboat, ‘‘and such steamboat,” it 
is declared, ‘‘ shall also be liable therefor.’’ These pro- 
visions are independent of each other, and each refers 
to a particular grievance which it prohibits, and fur- 
nishes a separate and distinct mode of correction and 
redress. Nosuch notice as the second clause prescribed 
was made or attempted to be made a prerequisite to 
the offense or liability to the penalty mentioned in the 
first clause. The dismissal of the complaint for lack 
of service of the notice required by the second clause 
was erroneous, and the judgment should be reversed. 
The Board of Commissioners of Pilots v. Frost, master 
of the steamboat Daniel Drew. Opinion by Robinson, J. 

PRACTICE. 

1. Judgments only conclusive as to matters directly at 

issue. —On September 24, 1869, defendant entered up 
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judgment in the court of common pleas against plain- 246. In that case the claim of an attorney at law, 
tiff, and issued execution, under which plaintiff’s store | consisting of three items, but each being a gross charge 


was closed and his property levied upon. The judg- 
ment was subsequently vacated. In an action by 
plaintiff against defendant for damages the complaint 
alleged that the judgment was vacated for want of 
service of the summons; and to sustain his case plain- 
tiff produced the record of the alleged fraudulent 
judgment, the referee’s report, reciting that, in his 
opinion, the summons in that action was never served 
on defendants; and the order of the court of common 
pleas,vacating said judgment and entered upon said 
report; also, a paper, signed by plaintiff’s attorney in 
said judgment, countermanding the execution issued 
thereon. The court below dismissed the complaint on 
the ground that there was not proof enough to sustain 
its allegations, and the general term of the marine 
court sustained that decision. On appeal, 

Held, that judgments are conclusive between parties 
only as to what was directly in issue, and not as to 
every thing incidentally brought into controversy 
during the trial. It was plaintiff’s duty to show that 
the question of the service of the summons was directly 
at issue in the motion in this court; the records pro- 
duced do not show that that question was ever litigated, 
or at issue between the parties. Plaintiff should have 
produced the moving papers and those read in oppo- 
sition, and the order of reference at least. Judgment 
affirmed. Alkers et al. v. Rodh. Opinion by J. F. 
Daly, J. 

2. Money paid to use of defendant. — Where plaintiff 
had, by mistake, paid an assessment made on defend- 


ant’s property for paving a street, intending to pay 
that which had been laid on his own property for the 


same work. In an action for money paid to the use of 
tbe defendant: 

Held, that proof of the legality of the assessment 
was an essential prerequisite to a recovery by the 
plaintiff. Weinberger v. Fauerbach. Opinion by 
Loew, J. 

3. Motion papers a part of record on appeal.—Where 
a motion was made to vacate an order of arrest upon 
three several grounds, and having been heard upon 
two of thuse grounds and denied, an appeal was taken 
on one of them, 

Held, that the affidavits made and served for the 
purposés of the motion, and read thereon, constituted 
a part of the record on the appeal, and should have 
been attached thereto as the papers upon which the 
judge acted. 

Appeal dismissed without prejudice to a rehearing 
on all the papers. Miller v. Post. Opinion by Lar- 
remore, J. 

REFERENCE. 

What constitutes a long account.— Appeal from a final 
judgment of the marine court, the object being to re- 
view the order of reference originally made of the is- 
sues. The appellant claims that the action did not 
require the examination of alongaccount. Plaintiff's 
bill of particulars showed over forty items of charges 
for goods sold and work done, amounting to $953.08. 
The answer denied the value of the work, pleaded pay- 
ment on account of goods sold, and set up a small 
counter-claim of $455. 

Held, had this been an appeal from an order of our 
own court we should have dismissed it, on the ground 
that it is in the judge’s discretion to say whether 
the examination of along account is involved in an 
action on contract. Thompson v. Seimer, 40 How. Pr. 





for services rendered in a long patent suit, was the 
“long account ’’ to be examined, and this court, at gen- 
eral term, was not prepared to say that the issue would 
not require such an examination. In subsequent 
cases, this court, at special term, has granted references 
in cases where the “account ’’ was a series of charges 
by the plaintiff extending over a long period, and the 
case on appeal cannot be distinguished from those 
actions. The judgment should be affirmed. Davis v. 
Coddington etal. Opinion by J. F. Daly, J. 


SUNDAY LAWS. 


Demurrage not recoverable for Sundays.— Where sev- 
eral Sundays were included in demurrage days, the 
discharging of the cargo is servile labor within the 
meaning of the statute prohibiting work on the first 
day of the week: and in the absence of any proof to the 
contrary, the presumption is that demurrage was in- 
tended to be charged for working days only, and can- 
not be recovered for the intervening Sundays. Rigney 
v. White et al. Opinion by Larremore, J. 

ULTRA VIRES. 
See Common Carriers. 


USURY. 


Subsequent payment of more than legal interest, not 
usurious unless connected with the original trans- 
action. S. & Co. made a note for $2,500, dated De- 
cember 6, 1870, to the order of defendant, who indorsed 
it for the maker’s accommodation. A. discounted it 
in good faith for S. & Co., and, at their request, ad- 
vanced the money at intervals as called for. On 
December 15, 1870, A. advanced to 8S. & Co. $300 in 
cash, and S. & Co. receipted for $612, $312 of which was 
the amount of an old debt due from them to A. On 
February 3, $58.43 was allowed A., by S. & Co., for in- 
terest on the money advanced upon discounting the 
note, but such interest was computed from December 
6, the date of the note, instead of from December 15, 
the day of the discounting; A. thereby receiving $4.32 
more of interest than he was by law entitled to; but 
this arrangement for interest was wholly unconnected 
with the original discounting. In an action against 
the indorser, he pleaded usury, and plaintiff had 
judgment. 

Held, that the title tothe note passed to A., upon the 
discounting of it, December 15, the agreement to 
discount being wholly untainted by usury. The sub- 
sequent payment of more than legal interest had no 
retrospective effect to render invalid a perfectly legal 
transaction. Judgmentaffirmed. Emmons v. Barnes. 
Opinion by J. F. Daly, J. 


FIRST DEPARTMENT— SUPREME COURT. 


accounts. See Principal and Agent. Also see Con- 
tracts. 
ADVANCEMENT. 

1. Evidence of advancements.—Appeal from surro- 
gate’s decree, rendered on the final accounting of 
Charles A. Dougherty and Philip A. Dougherty, ad- 
ministrators of their mother, Hannah Dougherty, de- 
ceased. The administrators having filed their accounts, 
the contestants, children of a deceased son of Hannah 
Dougherty, and as such entitled each to one-seventh 
of her estate, filed several objections to the account so 
presented. The account and objections were by the 
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surrogate referred to an auditor, who heard the evi- 
dence of the parties, in which it appeared that a con- 
siderable sum had been loaned to Philip by the intes- 
tate, and that an advancement had been made to Mrs. 
Van Alen, a daughter of intestate. Also that the 
intestate had given a judgment against Mr. Lord to her 
daughter, the wife of Mr. Lord, “out and out,’’ and 
assigned it to her. The contestants before the auditor 


introduced certain books of account kept by Philip A. - 


Dougherty, Esq., to prove, among other things, that cer- 
tain sums entered therein against Charles H. Dougherty 
and William N. Dougherty, two of the sons and hefts 
at law of the intestate, were loans or advancements 
made by the intestate in her life-time, to be charged 
against them on the final accounting of the adminis- 
trators and division of the estate. The appellants 
objected to the introduction of these books in evidence. 

It appeared that Philip resided with his mother, kept 
the books at her house and made the entries there. 
There were numerous entries in the first person, as if 
made by Mrs. Dougherty personally, though they were 
allin Philip’s handwriting, who testified that all the 
entries were made by him, in regard to money, bonds 
and mortgages, and property belonging to the estate of 
his father, Michael Dougherty, deceased, of which he 
had been executor, when none of it in fact belonged to 
that estate; the property having all been devised by 
Michael to his wife Hannah. He afterward testified 
that he kept the books to show an account of his trans- 
actions with his mother, and not as between her and 
anyone else; that she gave him no instructions as to 
any entries made in the books, never examined them 
and knew nothing of what had been entered; that the 
books contained a correct record of money received 
and paid out. On the fly-leaf of one of the books 
Philip wrote, ‘Mrs. Hannah Dougherty’s accounts,” 
and at the close of every year, for five years, a state- 
ment was drawn by him at the end of the year’s account 
to the effect that the intestate had examined “this ac- 
count,”’’ found it correct and settled it with Philip A. 
Dougherty. These memoranda were all signed at one 
time and, as Philip testified, without being examined 
by the intestate before or after signing. He denied 
that he acted as the agent of his mother. 

The auditor admitted the books in evidence as be- 
longing to the intestate, and in his report held them to 
be evidence that the sums therein charged to Wm. N. 
and Charles H. Dougherty were received as advance- 
ments; that the accounts were ‘‘ kept with her implied 
assent and expressed confirmation, even if not 
under her especial direction.’’ The auditor held 
the sums received by Charles, Philip, William and 
Mrs. Van Alen to have been advancements from 
the intestate, and charged them against their 
respective shares —to this part of the auditor’s report 
the appellants except. He refused to charge against 
the share of Mrs. Lord the amount of the judgment 
which the intestate had in her life-time assigned to her, 
and which appeared charged to her in the said 
accounts. Healsoallowed to Philip ten per cent of the 
whole sum collected by him, for his services in taking 
care of his mother’s property. To these two items of 
the report the respondents, grandchildren of intestate, 
except. On appeal, held, that the auditor went beyond 
the evidence in holding that the books proved these 
sums to have been advancements. This conclusion is 
further sustained by various entries in which Philip 
had no personal concern, but in which his mother had 
a decided interest, and also by the fact that Philip 





acted as his mother’s agent in her business (notwith- 
standing his denial); that he resided with her and 
kept the books at her residence. We cannot infer that 
the intestate knew of the entries to the debit of her 
children, against the whole cause of the evidence. If 
the entries had been made by her personally, or with 
her knowledge, they would be evidence of her inten- 
tion. The books were not competent evidence to 
prove that the children did receive the sums, but that 
fact was proved by the testimony of Philip. There 
was no evidence to show that the money received from 
the intestate by any of her children, was intended as 
gifts. The sums received by Philip and Mrs. Van 
Alen were proven to have been loans to the one and an 
advancement to the other, and no reason appears why 
the sums received by Charles and William should be 
regarded in a more favorable light for them, than the 
sums received by Philip and Mrs. Van Alen. If we 
reject the presumption that the sums so received were 
gifts, as we should do on the ground of inequality 
thereby produced, and for the want of any foundation 
in the evidence, we should accept the presumption 
that they were advancements rather than loans, as the 
entries indicate, inasmuch as they carry no interest, 
and this presumption is the more favorable. The 
report of the auditor charging the sums received by 
Charles, Philip, William and Mrs. Van Alen as 
advancements, and his refusal to charge against the 
share of Mre. Lord, the judgment assigned to her 
must be sustained. Dougherty et al. v. Same et al. 
Opinion by Leonard, J. 

2. Where, after his father’s death, a son resides with 
his mother, and renders valuable services to her, in the 
absence of express promise to make compensation 
therefor, his relations as 2 son forbid an implied 
promise to make payment. Ib. 

APPEALS. 


1. Appealable orders: receivers. —In an action by 
one member of a firm against his copartners, a receiver 
was appointed and tock possession of certain personal 
property belonging to the petitioners, who applied to 
the court at special term, asking for an order that the 
receiver deliver their property, or for leave to sue the 
receiver therefor. An order was entered February 
24, 1870, denying the motion, from which the petition- 
ers appealed. The receiver made a motion to dismiss 
the appeal, on the grounds that by an order of this 
court the receiver was discharged March 18, 1870, and 
that the order of special term denying petitioners’ 
motion was not appealable. No notice of receiver's 
motion for a discharge was served on the petitioners, 
or their attorney, although prior to the time said 
motion was made and the receiver was discharged, he 
had notice of their claim. Held, that the order was 
appealable, since, if not, the petitioners would be 
denied a substantial right. The receiver having sold 
the property claimed after notice of the claim and 
demand made, the petitioners should have leave to sue 
the receiver notwithstanding his alleged discharge. 
Since the petitioners had no notice of the motion to 
discharge the receiver, the motion to dismiss this 
appeal is denied with $10 costs. Ordered accordingly. 
Miller v. Loeb et al. Opinion by Danforth, J. 

APPEARANCE. See Warranty. 
ASSESSMENTS. See City of New York. 
ATTACHMENT. See Undertakings. 
BANERUPTCY. 
Petition of a corporation must be made in accordance 
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with law in order to give jurisdiction.—Action on prom- 
issory notes made by defendant. The defense was 
that defendants had, on their own application, been 
declared bankrupts, and that plaintiffs having proved 
their claims in that proceeding and received a dividend, 
were thereby prevented from bringing suit on the claims 
so proved. Defendants moved for a nonsuit on this 
ground, which being refused, they excepted and 
brought this appeal. Section 37 of the bankrupt act 
requires, in addition to the petition of the officers of 
the corporators, a duly authorized vote of a majority of 
a corporation at a legal meeting called for that pur- 
pose. Defendants’ application was a mere petition 
from the officers, without any such consent of the cor- 
poration. 

Held, that the bankrupt court had no jurisdiction, 
and that plaintiffs had the right to set up that fact 
in answer to defendant's defense. .The proof of 
claim by the plaintiffs in the bankrupt court gave 
no jurisdiction to that court, and is not conclusive on 
plaintiffs in this action, it being well settled that con- 
sent will not give jurisdiction to a court which does 
not possess it otherwise. Judgment affirmed. The 
American Brass & Copper Co. v. The New Lamp Chim- 
ney Co. Opinion by Ingraham, P. J. 

BANKS. See Notes and Bills. 


CITY OF NEW YORK. 

1. The vacating of assessments.— The act of 1870, chap. 
383, providing for the designation by the mayor and 
comptroller, of seven daily and six weekly newspapers, 
in which all ordinances involving assessments should 
be published, repealed the acts of 1857 and 1868, and 
removed all obligation to publish in papers designated 
under the latter acts. The provision for designating 
papers was merely directory ; and while the neglect so 
to designate them in obedience to law, exposes those 
charged with that duty to punishment, it does not 
render the proceedings of the common council void for 
want of publication. Per Ingraham, P. J. In the 
matter of the petition of Addison Smith et al. to vacate 
assessments. 

2. Construction of statutes: powers of the comptroller: 
sheriffs. —The relator, a deputy sheriff, was sum- 
moned by the sheriff to attend the court of oyer and 
terminer, and did so attend at sundry times in 1871. 
His claim for such services, amounting to $321, was 
approved by the board of supervisors and directed to be 
paid, but was not paid for want of money appropriated 
therefor. By the act of 1872, chap. 9, the board of audit 
was created superseding the supervisors, and directed 
to make appropriations for the city and county of New 
York, from January 1, 1872, to April 30, 1872, and the 
comptroller was authorized to pay the claims remaining 
unpaid for 1871. The relator thea demanded a writ of 
mandamus to compel the audit and allowance of his 
said claim. The comptroller defended on the grounds 
that the sheriff could not lawfully summon said relator 
to attend as aforesaid, since the relator was not a con- 
stable or marshal whom the statute authorizes the 
sheriff to summon; that the comptroller is vested by 
the Laws of 1870, chap. 382, sec. 9, with the exclusive 
power to employ attendants for the courts, and on the 
ground that the action of the supervisors was not con- 
clusive on the board of apportionment. The writ was 
granted on the ground that the action of the supervi- 
sors was conclusive, and that the board of apportion- 
ment and audit had no authority to review or rescind 
it. On appeal, 





Held, that the persons summoned are pro hac vice 
constables for the purpose for which they are called, 
and are so constituted by virtue of the statute and 
the sheriff’s power to summon them (The People ex 
rel. Holly v. Supervisors of Columbia, 4 Cow. 146; 
The People ex rel. Waterman v. Same defendants, see 
note to report of last case cited). The act of 1870, 
chap. 382, conferring upon the comptroller the power 
of appointing the attendants on the several courts in 
the city and county of New York, except police and 
district courts, does not affect the question. The 
attendants referred to are permanently attached to the 
court, to serve in such departments thereof as may be 
designated by the court, and are not summoned or 
selected as constables, but if it were otherwise the power 
conferred on the sheriff by the Revised Statutes should 
be construed in reference to the act of 1870, supra, to 
authorize the summoning of persons in addition to such 
regular attendants when the court so orders or the 
emergency, in the sheriff ’s judgment, requires it. 

The action of the supervisors is not conclusive upon 
the appellants. (The People ex rel. Byrnes v. The Board 
of Audit, Gen’1 Term, December, 1872, cited.) The 
order must be modified so as to require the appellants 
to audit relator’s claim. The statute allows $2 per day. 
Laws of 1866, chap. 692,88; Laws of 1869, chap. 820, 
§8. The People ex rel. Curry v. Green et al. Opinion 
by Brady, J. 

Also, see Public Officers. 
COMMON CARRIERS. 


They may limit their responsibility. — Action against 
common carrier for loss of goods. Defendant received 
the goods for transportation from the plaintiff in per- 
son, and thereupon delivered to hima bill of lading 
containing an express provision that the plaintiff shall 
not demand, in any event, more than $50, at which the 
article forwarded was thereby valued, unless otherwise 
therein expressed, or unless specially insured by the 
express company and so specified in the receipt. Plain- 
tiff, who could not read, accepted this bill of lading 
containing the limitation of liability, and made no 
objections to its terms, and no statement of the value 
of the goods. On appeal from judgment for plaintiff, 

Held, that it is well settled in this State that it is 
lawful for common carriers to limit by contract, with 
shippers, the extent of their liability for loss or damage 
on the articles conveyed. Dorry. N.J. Steam Naviga- 
tion Co.,1 Kern. 485, cited. Plaintiff’s inability to 
redd can make no difference ; defendants knew nothing 
of such inability, and plaintiff asked for no information 
respecting the contents of the bill of lading. He left 
defendants to act on the assumption that he accepted 
the contract without objection. The case of Belger v. 
Dinsmore, President, etc., of Adams Ex. Co., decided 
by the commission of appeals at the last September term 
is conclusive here. The judge below erred in not hold- 
ing that the liability to plaintiff was limited to $50 
and interest. Plaintiff may stipulate to reduce the 
damages to that amount. Otherwise judgment reversed 
and new trial ordered. Fibel v. Livingston, President 
of the National Express Company. Opinion by Leon- 
a a CONDONATION. See Dower. 

CONSIDERATION. See Contracts. 
CONTRACTS. 


1. Construction of a special contract. — On the 20th of 
October, 1869, defendants ordered of plaintiffs a cargo 
of coal to be shipped from Philadelphia to New York, 
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the terms of sale containing, among other things, this 
stipulation, ‘‘ no responsibility assumed as regards pro- 
curing vessels, boats or barges, but every exertion will 
be used to engage them, free of charge.” Thecoal was 
shipped November 29th ; defendants refusing to receive 
it, plaintiffs sold the coal at the full market price, but 
sustained a loss for which they brought this action. It 
having appeared in evidence that orders received after 
defendants were filled before theirs, the judge submit- 
ted the questton whether plaintiffs had complied with 
their contract, to the jury, and charged them that “if 
they found the coal was not shipped in its regular order 
the defendants would be entitled to a verdict, and to 
the profits they would have made on the coalif received 
in time.”” No objection was taken to this part of the 
charge. Defendants had a verdict. On appeal, 

Held, that the vendors were bound only to use every 
effort to obtain a boat, and to ship to defendants accord- 
ing to the time in which their order was received. The 
question whether plaintiffs had complied with their 
contract as to the time of shipment was properly sub- 
mitted tothe jury. The true rule of damages was the 
difference between the cost price and the value of the 
coal on the day when it should have been delivered, at 
the place of delivery; but since no objection was taken 
there is no propriety in granting a new trial for such 
error. Judgment affirmed. Yorkes et al. v. Verplanck 
etal. Opinion by Ingraham, P. J. 

2. Mutual mistake.—Defendant and plaintiff were 
partners under the firm name of L. & Co. Defend- 
ant bought from plaintiff the latter’s interest in said 
firm, for which he gave his promissory note. A trans- 
fer and agreement between the parties under their re- 
spective hands and seals, was executed and delivered 
at the same time as the note. Inanaction on the note 
defendant contended that when he took the transfer 
from plaintiff, and agreed to pay the firm debts, there 
was a mutual mistake as to the amount of such indebt- 
edness, and that itturned out to be more than the par- 
ties supposed. Until after the commencement of the 
action no offer was made to rescind the sealed agree- 
ment. There was no agreement between the parties 
that defendant should pay what an accurate statement 
of the firm affairs called for, and no statement was made 
for that purpose; plaintiff had judgment. Held, that 
had there been a mistake, the defendant could obtain 
relief only by tendering back, in due time, what he had 
received, and by a prompt rescission of the contract on 
the ground of such mistake. This was not done. 
Since defendant appears to have purchased his partner’s 
interest, and made the agreement without ascertaining 
precisely how a true statement of the accounts would 
represent the interest he purchased, there was no mu- 
tual mistake, and the court could not make a new con- 
tract for the parties. Judgment affirmed. Ackerman 
vy. Lilliston. Opinion by Fancher, J. 

8. Implied employment of physician.—Action to re- 
cover compensation for medical services. Mrs. Martin, 
amarried woman, being sick, had, at her mother’s 
request, been brought to the house of her father, the 
defendant, who employed physicians to attend her, but 
expressed dissatisfaction with them and a desire that 
plaintiff should see the patient. 

Soon afterward the patient’s husband called upon 
plaintiff and stated to him that defendant desired him 
to see his daughter. Plaintiff visited the patient for 
six months, knowing her only as defendant’s daughter, 
until some time after he began his attendance. Plain- 
tiff generally left directions in regard to the treatment 





of the patient with defendant, who was always present; 
he also, with defendant’s consent, called in a consult- 
ing physician. Defendant testified that he never 
“employed ” plaintiff, and the referee found for de- 
fendant, and that he was not liable to pay plaintifffor 
his services. 

Held, that these circumstances showed an implied 
employment by defendant. Referee’s report set aside 
and new trial ordered at the circuit. Crane v. Ban- 
doine. Opinion by Fancher, J. 

4. Receipt of freight by charterers a sufficient consider- 
ation for contract to insure goods.—Action to recover the 
insurance money on goods insured by defendants for 
plaintiffs and received by defendants. Defendants and 
Jewett & Co. chartered a vessel for Matamoras, defend- 
ants to have one-half the profits. The complaint 
averred that plaintiffs delivered the goods to defend- 
ants, that it was at the same time agreed between them 
that for a consideration defendants would forward 
them to Matamoras, and cause them to be sold through 
defendants’ agent, and pay over the money to plain- 
tiffs. It alsoaverred that defendants, in consideration 
of the delivery of said goods to them, agreed to insure 
said goods, and in case of loss to collect the insurance 
and pay it over to plaintiffs; that defendants did insure 
the goods, that the same were lost, and that defendants 
received the insurance money but refused to pay it 
over. The answer admits the receipt of the goods, the 
loss, the insurance and the receipt of the money, but 
avers that they insured the goods on behalf of defend- 
ants and Jewett & Co., by whom they were shipped, 
and that they had accounted to Jewett & Co. therefor. 
There was contradictory evidence as to the contract 
for insuring, with whom and for whom it was made, 
but there was no evidence of any agreement between 
the parties that defendants should sell the goods in 
Matamoras and pay over the proceeds. 

When plaintiffs rested defendants moved fora non- 
suit, and this motion was renewed at the close of the 
testimony: One of the grounds for which was, that 
there was no evidence to go to the jury to support the 
case made by the complaint, or to show that plaintiffs’ 
goods were ever delivered or consigned to defendants ; 
also that there was no evidence of any consideration 
between the parties on which defendants undertook to 
insure. Plaintiffs’ testimony showed a shipment of the 
goods on board the vessel for Matamoras, instructions 
to defendants to insure, the insurance, and the receipt 
of the money therefor. The motion for a nonsuit was 
denied, and plaintiffs recovered. On appeal, held, that 
as the charterers of a vessel, the freight to be received 
by the defendants would be sufficient consideration 
for the contract toinsure. It would have been well to 
amend the complaint, on the trial, by striking out the 
special agreement as to the sale of the goods on com- 
mission, and the payment therefor, of the customary 
compensation, or to have given evidence thereof. But 
as the residue of the complaint shows an agreement to 
insure founded on a sufficient consideration, viz.: the 
delivery of the goods to defendants for transportation, 
that part may be considered as surplusage. There was 
no error on the part of the judge in refusing to charge, 
as requested, that plaintiffs could not recover unleas the 
evidence established such special agreement. The 
same views apply to this request to charge, as have 
been stated as to the complaint. Judgment affirmed. 
Day et al. v. Ruprecht et al. Opinion by Ingraham, P. J. 

5. Modification and construction of contracts.— 
Appeal from a judgment for plaintiff entered on a 
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referee's report. Defendants were partners in the 
publication of “The American Lloyd's Register of 
American and Foreign Shipping,” aud on the 5th of 
July, 1866, entered into an agreement with certain 
inspectors of the leading marine insurance companies 
in New York, including the plaintiff, whereby said 
inspectors agreed to furnish to defendants, when called 
upon, reports of inspection of vessels, for use in defend- 
aunts’ said register; also, to use their influence in pro- 
moting the interests of said publication, and whereby 
defendants agreed to give said inspectors 50 per cent of 
the net profit of the publication. The agreement to 
continue in force with the inspectors, only while they 
should continue to be such, of said companies, and 
defendants should continue to be proprietors and pub- 
lishers of said work. Immediately after the execution 
of this agreement, the parties thereto organized them- 
selves into an association or board, of which plaintiff 
was elected president, and the defendants treasurer and 
secretary. On June 30, 1868, the association adopted 
a resolution declaring it*to have been the original inten- 
tion of the association, that its members should record 
the reports of their daily inspections in its office, and 
directing that it should be done. The plaintiff was 
duly notified of this resolution, but neglected to enter 
his inspection, as it required. In a suit by plaintiff for 
an unpaid sum due him by defendants, the referee 
refused to find that such neglect was a breach of the 
agreement on plaintiff's part, as requested by defend- 
ants’ counsel. 

Held, that it may well be doubted whether such reso- 
lution can be adopted so as to alter the terms of the 
original coutract, or to add to it new conditions not 
contained therein. The giving the information re- 
quired could be by parol, and nothing in that contract 
called for keeping books, as required by the resolution. 
Judgment affirmed. Luce v. Hartshorn et al. Opin- 
ion by Ingraham, P. J. 
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BOOK NOTICES. 


a on Mercantile and Maritime Law, with notes, 

“ta Owen Davies Tudor. From the second London 

aihon. with — notes and references to Amer- 

n Cases. By George my neg 2 vols. Philadel- 
ae T.&J. Johnson & Co., 

The compilation and errs oe ** Leading Cases’’ 
seems to be the method of the period in making law 
books. On both sides of the Atlantic the method is 
growing in favor, and, we may say, justly so, for an 
excellent selection of ‘‘ Leading Cases,”’ on any branch 
of the law, with elaborate and reliable notes is better, 
both for the practitioner and the student, than the 
ordinary text-book. There is, however, one criticism 
to which this mode of increasing the literature of the 
law is open, #. e., that it is very much like “ pouring 
water from one bottle into another.’’ But an able and 
conscientious compiler of “‘ Leading Cases” will not 
be satisfied with becoming simply the medium for the 
transmission of legal knowledge, nor will he stop with 
placing the law on a particular subject in convenient 
and succinct form; he will add something of himself, 
something of his own reasoning, suggestion, elucida- 
tion and comparison. Such isthe kind of legal talent 
which is exhibited in the ‘Leading Cases in Mer- 
cantile and Maritime Law.”’ Mr. Tudor, the English 
editor, to whose conception and industry the work 
owes its original compilation, has performed his part 
admirably. 

Equally well has Judge Sharswood made his 





researches and annotations. The note to Clayton’s 
Case, page 1, is particularly full and able. This case 
discusses the doctrine of the appropriation of pay- 
ments. Hanson v. Meyer, p. 789, holds that, under a 
contract of sale, when any thing remains to be done in 
order to ascertain the price, the sale is not complete 
and the property does not pass. This case was decided 
in the early part of the present century, and has ever 
since been considered authority for the points therein 
decided, both in England and America. 

The American notes to this case are both interesting 
and complete. The present work has the same fault 
which is to be found in nearly all selections of ‘* Lead- 
ing Cases,” the lack of condensation in the statement 
of facts and the argument of counsel in the selected 
cases. Of course this is so much gain for the book- 
seller, but the author’s reputation is not enhanced 
thereby. The importance of the subject-matter of the 
volume under review is sufficiently understood by the 
profession, who will find the cases and notes on * Mer- 
cantile and Maritime Law” of inestimable value. 


A Digest of New York 8, from January, 1869, to 1872, 


Report 
compe rising the decisions of all the courts of this State, 


— hed during that period ; with references to the 
tatutes ; peng the first Supplement t to Clinton & Wait’s 
Digest of New York Repo William Wait, 
Counselor at Law. Albany: William Gould & Son, 1873. 

This volume contains a digest of the decisions con- 
tained in thirty-five volumes of reports, viz.: Abbott, 
vols. 5-9; Barbour, vols. 51-58; Daly, vol. 2; Edmonds, 
vol. 1; Howard, vols. 36-40; Keyes, vol. 4; Lansing, 
vols. 1-3; N. Y. R., vols. 38-42; Robertson’s N. Y. 
Superior Ct. R., 5-7; Sweeney, vol. 1; Transcript App. 
vol. 7; and Tucker’s Surrogate Rep. vol.1. From this 
list it is very evident that this book does not, as is 
stated on the title-page, comprise *‘ the decisions of all 
the courts of this State published during that period,” 
that is, from 1869 to 1872, inasmuch as during 1871 the 
following additional reports were published: 10 Abb. ; 
59 Barb. ; 41, 42 Howard; 43, 44. N. Y. 

We are glad to be able to say, that as regards the 
clearness and accuracy of the abstracts this volume is 
a great improvement upon its three predecessors. Most 
of this work was done, we believe, by Mr. James Sim- 
mons, of Geneva, Wis., who achieved a very good local 
reputation for care and accuracy from his Digest of the 
Wisconsin Reports. It is also worthy of notice that the 
“Table of Cases”’ is printed in type several sizes small- 
er than was used in the third volume, a most decided 
improvement in the matter of saving space. 


ee of Cases -—- determined in the Supreme Court 
Judicature of Indiana. By James Black. Vol. DLL XXXVI. 
Ee dtenapelis: ournal Company, 

For more than fifty years, the supreme court of 
Indiana has been organized, and its adjudications have 
attained an amount and variety which render them 
invaluable in the jurisprudence of the whole country. 

Mr. Black, in volume XXXVI, continues his excel- 
lent reporting; although he has not much to do beside 
making the head notes, the statements of facts being 
included in the opinions. Among the notable cases in 
this volume, we notice City of Terre Haute v. Turner, 
p. 522, wherein it was held that “ where a street, alley, 
or sidewalk is graded in a careful manner, pursuant to 
an ordinance, or resolution, or motion duly passed by 
the proper vote of the city council, the owners of lots 
contiguous thereto have no right to compensation for 
consequential damages to such lots, unless such dama- 
ges are expressly given by statute.’’ This is in accord- 
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ance with City of Delphia v. Evans, p. 90. Whittem v. 
State, p. 196, is an important ‘‘contempt” case, in 
which the distinction between direct and constructive 
contempts is considered, and the criminal nature of 
proceedings for contempt is declared. In this case it 
was held, also, that, if the defendants, in a suit for 
seduction, ‘‘by threats or intimidation induces the 
plaintiff to leave court, or abducts her against her will, 
he will be guilty of a contempt of court; but if she 
goes away of her own free will and accord, without 
persuasion or coercion on the part of the defendant, 
the fact that he, at herown request, aids and assists 
her to get away, will not make him guilty of contempt.” 
State v. Gibson, p. 389, decides that a marital union 
between whites and negroes is void (by the statutes 
of Indiana), notwithstanding the fourteenth amend- 
ment of the constitution of the United States, and the 
civil rights bill passed by congress. Altogether the 
present volume of ‘Indiana Reports’ is one of un- 
usual interest and value. 


Report a the examination of Law Students for ja—> 
rin the Supreme Court of Illinois, at the 

Toren 1873. By Myra Bradwell. Chicago: Eo pl, wee | 
News Company, 1873. 


In a State so enterprising and so litigant as Illinois, 
it is desirable that the legal profession should be 
thoroughly competent, and the students of law 
thoroughly prepared on entering the bar. It is, of 
course, impossible for a person of two cr three years’ 
study in law to bea good lawyer. The senior mem- 
bers of the bar are always telling the juniors that no 
one can be called a “lawyer” until he has been at 
least ten years at the bar. But many an attorney has 
stultified the authors of this assertion, and demon- 
strated most clearly his right to be called a “ lawyer”’ 
much within the period of a decade. But nothing 
helps the young attorney more to the accomplishment 
of this result than an excellent preparatory course in 
law. In Illinois the applicant for admission to the 
bar must have studied law for at least two years. If 
he has attended a law school, the time he is so 
engaged is to be considered a part of the two years. 
In this respect the Illinois rule is superior to the New 
York rule, where a few terms at a law school is con- 
sidered an equivalent for the whole three years 
prescribed for those who do not attend the law schools 
exempted from the three years’ rule. The examina- 
tions reported by Mrs. Bradwell were in all respects 
creditable. They were conducted over an extensive 
ground, as Illinois is not favored with a Code. The 
answers exhibited considerable familiarity with the 
general principles of substantive and remedial law. 
To the aspirant for admission to the bar who would 
like to examine the tracks left by some of those who 
have gone before him, this little book may be of in- 
terest. 


"the Oried 3 (aa States for the Ninth Olreutt, Reported by. 1. 

nited States for the Ninth Circuit. Reported by L. 
8. B. Sawyer, counselor at law. Vol.1. San Francisco; 
A. L. Bancroft & Company, 1878. Pp. 786. 

The first noticeable feature of this book is its admi- 
rable appearance. In type, paper and binding it is 
seldom equaled by either report or text-book. Another 
noticeable feature is the excellent manner in which 
Mr. Sawyer has done the reporting. 

The cases are reported under the authority of the 
judges of the circuit and district courts of the Ninth 
Circuit, and begin with the first of the year 1870. The 





volume embraces cases at law, civil and criminal, in 
equity, admiralty and bankruptcy, and cases on appea} 
from the American consular and ministerial courts in 
China and Japan. 

The wide extent of the Circuit, the magnitude and 
variety of the enterprises carried on within it, and its 
long line of sea eoast, render this one of the most 
important of the circuits, and produces a variety of 
interesting cases, especially in admiralty and bank- 
ruptcy law. We have space to note only a few of the 
decisions. 

In Francis v. Barque Harrison, p. 353, it is held that 
the lien of domestic material men will be enforced 
against proceeds in the registry in preference to the 
demand of a subsequent mortgagee of the vessel, not- 
withstanding such liens cannot be enforced in the dis- 
trict court by a proceeding in rem, nor in the State 
court by any proceedings which inv~'ves the exercise 
of admiralty jurisdiction. In Some _ ‘lev. Brig Fran- 
cisco, p. 390, an agreement as to wages between master 
and seamen was held to be unjust, and, therefore, dis- 
regarded by the admiralty court. In Hyde v. Sontag, 
p. 249, the assignee in bankruptcy had judgment 
against an alleged creditor of the bankrupt for the 
value of property conveyed to him more than six 
months before the commencement of the proceedings 
in bankruptcy, it appearing that the conveyance was 
fraudulent. In re Davis, p. 260, it was held that the 
State tribunals were not deprived, by mere force of an 
adjudication in bankruptcy, of jurisdiction over suits 
against the bankrupt. In re Lady Bryan Co., p. 349, a 
petition in bankruptcy filed in the name and on behalf 
of a corporation, but not duly authorized by a vote of 
the majority of the corporators, at any legal meeting 
duly called for the purpose, was held to confer no 
jurisdiction upon the register. 

In McKay v. Campbell, p. 374, it is decided that, not- 
withstanding the Fifteenth amendment of the United 
States Constitution, the several States have the power 
to deny the right of suffrage to any citizens of the 
United States on account of age, sex, place of birth, 
vocation, want of property, or intelligence, neglect of 
civic duties, crime or other cause not specified in the 
amendment. In Holmes v. Holmes, p. 99, citizens of a 
State purposely went beyond its jurisdiction upon the 
sea, and there contracted a marriage otherwise than as 
prescribed by the laws of the State: held, void. 

‘The volume is altogether one of peculiar interest, and 
deserves a sale sufficient to justify a continuation of 


the series. 
—_——_—_—_@——_—__— 


COURT OF APPEALS DECISIONS. 


The following decisions were handed down on Tues- 
day: 

Gopsill v. Heath.—Judgment affirmed with costs.—— 
Welch v. The New York Central R. R. Co.—Judgment 
affirmed with costs.——Haydock v. Crupe.—Judgment 
affirmed with costs.—Kessell v. Butler.—Judgment 
affirmed with costs.—Bills v. The New York Central 
R. R. Co.—Judgment reversed and new tfial granted, 
costs to abide the event.——The Atlantic Dock Co., 
applt., v. The Mayor, ete., of New York.—Judgment 
reversed and new trial granted, costs to abide the 
event.—The National Bank of Chemung v. The City 
of Elmira; Chemung Canal National Bank of Elmira 
v. Same; The Second National Bank of Elmira v. 
Same.—Judgment reversed and new trial granted, 
costs to abide event, unless plaintiffs stipulate to re- 
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duce the recovery to the amounts paid to defendant, 
with interest from the time of the collection of the 
same, and if the judgment is so modified and reduced 
the same affirmed, without costs to either party as 
against the other.——The Providence and New York 
Steamship Co. v. Knowlton.—Orders of general and 
special terms reversed, with costs.—Hair v. Mutual 
Benefit Insurance Co.—Order granting new trial re- 
versed and judgment on nonsuit, with costs. 


—_——— 


ENGLISH LAWYERS AND JUDGES. 


The London Saturday Review gives the following 
uncomplimentary picture of the English lawyers and 
judges: The number of barristers in actual practice 
has, through the extension of local courts, greatly in- 
creased of late years, and it is probably destined to go 
on increasing. But the men in practice, in steady, 
regular, continuous practice, are still few, compared 
with the number of men who have qualified for the 
profession. There are many reasons why barristers 
fail in their own line. They may not possess the re- 
quisite amount of ability or industry, or they may 
have allowed themselves to be distracted by literary 
occupations, or they may have been unable to procure 
good introductions at starting. The ordinary work of 
the profession makes very slender demands either on 
the intellectual capacity or learning of those who follow 
it. There are few really good lawyers — that is, lawyers 
who know the law—now at the bar, and still fewer 
good speakers. The great run of lawyers are content 
to scramble on with mouthsful of law picked up from 
day to day, as occasion requires, trusting to text-books 
and luck for getting up the necessary information when 
a call happens to be made for it. The common oratory 
at the bar is a deplorable exhibition. It has reached a 
high average standard when it is just articulate, and 
does not too violently outrage the rudimentar7 laws of 
grammar. With the exceptions of the lord chancellor 
and the chief justice, there is hardly a judge on the 
bench who, to say nothing of elevated thoughts and 
literary subtlety, can even turn a decent sentence ; and 
at the bar Sir John Karslake and the attorney-general 
stand almost alone in preserving the old traditions of 
forensic eloquence. It seldom happens that if a bar- 
rister has a fair chance of getting into practice, he has 
not sufficient ability to take advantage of it. But many 
men break down through want of application, or 
through allowing themselves to be drawn aside, during 
the dull years of waiting, into other grooves, and many 
more through want of the necessary introduction at 
the outset. The key to the profession lies, after all, 
with the attorneys. When a man has made a name 
and taken up a position, he may be independent of the 
attorneys, but in the first instance it is to them he 
must look for an opening. The chances are terribly 
against a man of only average ability who starts with- 
out the open sesame of their support. An English 
barrister cannot, like an American, advertise in the 
newspaperst He is forbidden by etiquette to tout or 
solicit briefs. Touting, no doubt, is practiced, and in 
the lower criminal courts toa scandalous extent, but it 
carries a taint with it, and seldom pays in the long run. 
A barrister can do little else than take chambers at an 
inn, have his name painted up at the foot of the stairs 
and published in the law list, and then sit in his room 
waiting for briefs, with an occasional visit to the court 
to air his wig and shake the creases out of his gown. 



















































BarsBour’s Reports.— A correspondent last week 
called our attention to the fact that the case of The 
Auburn Theological Seminary v. Calhoun, 62 Barb. 
381, was reversed as long ago as December, 1862, 25 N. 
Y. 422. On examination we find that the case in the 
supreme court was reported in 1863 by Mr. Barbour (38 
Barb. 148), except that in 62 Barb. matter was not 
so plenty, and Mr. Barbour resorts to padding by 
publishing the briefs of both counsel in full. 

The case of Dennis v. Snell was also twice reported 
by Barbour within two years (50 Barb. 95, 54 id. 411). 

A correspondent also calls our attention to the fact 
that Wait v. Green, 62 Barb. 241, was affirmed by the 
court of appeals (36 N. Y. 556) five years before the 
decision below was reported. 

———-—___— 
LEGAL NEWS. 

Chief Judge Butler, of the supreme court of Con- 
necticut, has resigned that office. 

An inmate of the Binghamton Insane Asylum has 
instituted a suit to test the constitutionality of the law 
under which he was imprisoned without trial by jury. 

Chief Justice Chase, in his will, bequeathed the pic- 
ture of Chief Justice Marshall, presented to him by the 
members of the bar and other citizens of New York, 
to the United States, for the use of the supreme court. 

Judge Black and Wayne Mac Veagh, counsel for 
General Fremont in the case of the Memphis and 
El Paso bonds, will apply, it is reported, for a rever- 
sion of the proceedings of the French court. 

The following nominations were made by the Ohio 
Republican State convention, which was held at Col- 
umbus last week: Supreme Judge, long term, William 
White, of Clark; short term, Walter F. Stone, of Erie; 
Attorney-General, John Little, of Greene. 

——_—_____—. 


One of the requisites to drawing a pension, on its 
first payment, is the taking and subscribing, by the 
pensioner, of the oath of allegiance to the United 
States. This has ever been considered a personal duty, 
but a Massachusetts justice having been desirous of 
collecting the pension granted to a deceased soldier, 
caused his widow to sign the departed’s name to the 
oath, which, with the exception of the surname, was 
literaly submitted as follows: 

“Seeing that Daniel Rogers is dead, the administra- 
trix can swear to the loyalty of Daniel Rogers’ past 
life. 

““T, Susan Rogers, in behalf of my husband, who de- 
parted this life on the 15th day of March A. D. 1872, 
do solemnly swear that Daniel Rogers, a pensioner of 
the United States, for the term of 70 years last past, 
and as long as I have known him, did bear true allé- 
giance to the United States, and did defend and sup- 
port the loyalty of the same to the best of his power, 
and, as far as my knowledge is concerned, was a true 
and loyal citizen throughout life. 

“*DANIEL ROGERS.” 

The relict was authorized by the power of attorney 
from all the heirs to sign the deceased’s name to the 
vouchers ‘“‘in her behalf as if he was personally pres- 
ent, agreeably to the pension laws of the United 
States.” 

The pension agent regarded the papers as informal, 
and refused to pay upon such vouchers, while the 
justice failed to see why the paper was not strong 








enough. 
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ASSESSMENTS FOR LOCAL IMPROVEMENTS. 


That the legislature has the constitutional right to 
confer upon municipal corporations the power of 
assessing the cost of local improvements upon the 
property benefited is as firmly established as any 
doctrine of American law; and whether the assess- 
ment shall be made upon all the property benefited, 
or legislatively declared to be benefited, or alone 
upon the abutters, is said to be in all cases a question 
of legislative expediency, unless there be some 
restraining constitutional provision upon the subject. 
Dillon’s Mun. Corp., § 596. 

A couple of recent decisions of the supreme court 
of Pennsylvania have, however, placed an impor- 
tant limitation upon this legislative discretion. In 
Hammett v. Philadelphia, 65 Penn. St. 146 (3 Am. 
Rep. 615), there was an act of the assembly authoriz- 
ing the city of Philadelphia to take a street already 
laid out, and in good condition, and improve it for a 
public drive or carriage-way, and to assess the expense 
of the improvements upon the property, abutting 
upon said street. The court held this to be uncon- 
stitutional on the ground that it imposed a local 
assessment for improvements which were for the 
public benefit. _There was no clause in the constitu- 
tion of Pennsylvania restraining the legislative dis- 
cretion; but it was said the limitation grew out of 
the very nature of the subject. Mr. Justice Shars- 
wood, after discussing some of the authorities, said: 
“The original paving of the street brings the prop- 
erty bounding upon it into the the market as build- 
ing lots. Before that it is a road, nota street. It is 
therefore a local improvement, with benefits almost 
exclusively peculiar to the adjoining properties. Such 
a case is clearly within the principle of assessing the 
cost on the lots lying upon it. * * * But, when 
a street is once opened, and paved, thus assimilated 
with the rest of the city, and made a part of it, all 
the particular benefits to the locality derived from 
the improvements have been received and enjoyed. 
Repairing streets is as much a part of the ordinary 
duties of the municipality — for the general good — 
as cleaning, watching and lighting. It would lead to 
monstrous injustice and inequality, should such 
general expenses be provided for by local assess- 
ments.” 





The court laid down the following general rule. 
“Local assessments can only be constitutional when 
imposed to pay for local improvements, clearly con- 
ferring special benefits on the properties assessed, and 
to the extent of these benefits. They cannot be so 
imposed where the improvement is either expressed 
or appears to be for general public benefit.” This 
rule, though clearly sound upon principle, would be 
inconvenient of application from the difficulty in 
many cases in determining whether an improvement 
was a public or a private benefit. In order to justify 
an assessment, the improvement must be for a public 
purpose, since the public have no right to tax a citi- 
zen to make improvements for his own benefit solely. 
All streets which are opened for public use are public 
benefits, and it is upon that ground only that the 
State can take private property for streets; but the 
costs of opening and improving them is assessed on 
adjoining owners on the ground of private benefit. 

The other Pennsylvania case to which we referred 
is Washington Avenue, 69 Penn. St. 352, wherein it 
was held to be beyond the power of the legislature to 
require owners of farm lands, lying within one mile on 
either side of a public highway, to pay for improving 
it by an assessment upon their lands by the acre. 
The highway in question was seven miles long, was 
not within the bounds of a municipality, but its im- 
provement and management was placed in the hands 
of a board of commissioners. The main ground on 
which the decision was based was that the improve- 
ment would be a general public benefit. The sec- 
ondary ground was, that the rule of charging benefits 
by frontage could “apply only to cities and large 
towns where the density of population along the street 
and the small size of lots, make it a reasonably cer- 
tain mode of arriving at a true result. But to apply 
it to the country and to farm lands would lead to 
such inequality and injustice as to deprive it of all 
soundness as arule, or as a substitute for a fair and 
impartial valuation of benefits in pursuance of 
law.” 

The question presented in this case was a new one 
and the reasoning and conclusion of the decision can- 
not fail to be generally acccepted as satisfactory. At 
the close of the opinion, after referring with approval 
to Hammett v. Philadelphia, Judge Agnew speaks as 
follows: Indeed, I consider it a fortunate circum- 
stance that that case came up, for it led to an inquiry 
into the power of special taxation, which was in dan- 
ger of running wild by insensible degrees, and lead- 
ing, before we had become aware of it, into the exer- 
cise of a bastard power, dangerous to the right of 
private property, and violative of the provisions in 
the bill of rights, placed there for its protection. In 
questions of power exercised by agents, it is some- 
times the misfortune of communities to be carried, 
step by step, into the exercise of illegitimate powers 
without perceiving the progression, until the usurpa- 
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tions become so firmly fixed by precedents, it seems 
to be impossible to recede or to break through them. 
The majority opinion in that case did not then, and 
this opinion does not now, dispute the long recog- 
nized power of local taxation for local improvements, 
according to the benefits conferred; but they meet 
and dispute departures from that power, which, if 
recognized, will land in the overthrow of the right of 
private property. Laws which cast the burdens of 
the public on a few individuals, no matter what the 
pretense, or how seeming their analogy to constitu- 
tional enactments are, in their essence, despotic and 
tyrannicai, and it becomes the judiciary to stand 
firmly by the fundamental law, in defense of those 
general, great and essential principles of liberty and 
free government, for the establishment and perpetua- 
tion of which the constitution itself was ordained. 


22 
>> 


JUDICIAL OPINIONS. 


Judicial opinions declare the uncodified law and 
interpret the codified law. Their importance in the 
construction and propagation of a system of juris- 
prudence cannot well be overestimated. The opin- 
ions of Coke, Mansfield, Kent, and Marshall, and 
their associates, have done more to settle and define 
the law in England and America than any other 
agency. Even the text-writers embody in their 
treatises the principles set forth in judicial opinions, 
and, in new fields, await the judicial sanction of their 
views. But there comes a period when the law is so 
well declared and formed that elaborate and compre- 
hensive reasoning, rhetorical sentences, and special 
argumentation, are no longer essential in judicial 
opinions. That time, we believe, is the present. 
The profession are now concerned more with the re- 
sults of adjudication than with the processes of adju- 
dication, or the mental modes and logical considera- 
tions which induced the judicial decision. The place 
to embody and study the history of a rule of law, or 
the reasons which underlie its original adoption, is in 
the text-books and in the older cases, and not in the 
judicial opinions of the present. All that is essential 
in the preparation of a suitable judicial opinion, in 
almost every instance, is a brief statement of the 
facts on which the judgment of the court is demand- 
ed, a concise and logical statement of the reasons 
upon which the judgment is founded, and a citation 
of the authorities pertaining to the points decided. 
A detailed statement of facts, and a long course of 
reasoning, are as unnecessary as they are unsatisfac- 
tory to the parties and to counsel; for, however ably 
a judge may reason, it is the conclusion which is au- 
thoritative, and to which the court usually gives its 
assent. 

This matter of brevity and simplicity in judicial 
opinions has a most practical aspect when considered 
in reference to the subject of legal reporting, which 
has assumed immense dimensions and problematic 








interest. The profession are complaining of the mul- 
tiplicity of volumes of reports which are thrown upon 
them every year, and yet they do not consider it 
either prudent or desirable to dispense with the re- 
ports. They want all the adjudicated law they can 
get, but they are not satisfied with the form in which 
it is presented. The real reform required is suggested 
in the abridgement and condensation of the cases. 
The reporters should not be allowed to make the 
statements of facts, which are always lengthy and 
uselessly verbose when so made, in order to increase 
the size of the volumes. Neither should they be al- 
lowed to give lengthy abstracts of the argument of 
counsel. The construction of a brief headnote con- 
taining the gist of the case, and the holding of the 
court, should form the principal duty of the reporter, 
unless he is restricted by law, more specifically than 
at present, in the compilation of the statement and 
argument. If, however, the judges are compelled to 
include the statement of facts in the opinion, they 
will naturally make them as brief as possible and will 
confine themselves to the fundamental facts. It will 
be in accordance with both the interest and the incli- 
nation of the judges to give the reasons for their de- 
cisions, in as brief and comprehensive manner as pos- 
sible. 

By the adoption of such a method each case would 
not occupy more than one-quarter the space which it 
now usually occupies in a volume of the reports ; 
while all that is essential, or even desirable, would be 
presented to the profession. A volume of reports 
would contain, at least, four times as many cases as at 
present, and the profession would be both relieved 
and gratified. Much is done already in some of the 
States in the way of condensation in reporting. In 
Massachusetts this is pre-eminently true, where the 
judges have learned the art of writing simple and 
brief opinions, and the reporter usually contents him- 
self with a brief statement of the facts and well-made 
head note. The consequence is that the Massachusetts 
reports average more than one hundred and fifty 
cases per volume; and this number could be doubled 
by a proper attention to the method above suggested. 
In New York, on the contrary, little attention is paid 
to condensation, and the result is that the volume of 
the New York reports do not average one hundred 
full cases, although the size of the volume is greater 
than that of the Massachusetts volume. Much is due 
doubtless to the difference between the New York 
and the Massachusetts practice ; but the entire differ- 
ence cannot be thus accounted for; while in both of 
the States mentioned, and in all the other States, there 
is great opportunity for improvement in legal report- 
ing. But this improvement cannot be effectuated 
unless the judges assist; and render their opinions 
models of brevity and simplicity. The writing of 
judicial opinions ought to be and can be reduced to a 
science; and then can legal reporting be conducted 
on a scientific and successful plan, 
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THE NEW YORK CIVIL RIGHTS BILL AND 
PLACES OF AMUSEMENTS. 

On the 9th day of April, 1873, the legislature of the 
State of New York passed a law, providing that “no 
citizen of this State shall by reason of race, color or 
previous condition of servitude, be excepted or 
excluded from the full and equal enjoyment of any 
accommodation, advantage, facility or privilege fur- 
nished by licensed owners, managers or 
lessees of theaters, or other places of amusements, 
etc. 

In the construction of this law it will not be pre- 
sumed that any new liability was intended to be 
imposed upon the keepers of places of amusements, 
or any new rights conferred upon the ticket holder. 
The law simply declares the equality of the rights of all 
ticket holders, and the universality of the liability. 
If this statute makes any change in the common-law 
liabilities or rights of the keeper and ticket hoider at 
places of amusements, it is, indeed, very slight. It 
cannot be that the statute transforms the ticket from 
a mere license, which it is declared to be at common 
law (see ante, p. 225), into an absolute right. For, if 
this were the case, all persons without distinction of 
color would have a better right to enter and remain 
at a place of amusement, than they ever did before. 
The obligation of the ticket, in the hands of all per- 
sons, would be increased, and we should have the 
spectacle of a statute effecting an entire transforma- 
tion in the character of an obligation (settled at com- 
mon law), without a specific proposition to that effect. 

But we must interpret the statute as a simple 
declaration of the equality of all ticket holders at 
places of amusements —an equality which they had 
before, as much as now. And as a ticket is buta 
mere license, liable to be revoked at any time by the 
keeper of the “theater or other place of amusement,” 
he may revoke the license of the colored ticket holder 
at any time; and it will be practically impossible for 
any court to ascertain whether it was revoked “by 
reason of race, color or previous condition of servi- 
tude.” In fact wherever an obligation is entirely 
optional, it is impossible for a court to determine on 
what grounds the option was exercised. According 
to the decisions in Wood v. Leadbitter, 13 M. & W. 
838; McCrea v. Marsh, 12 Gray, 211; and Burton v. 
Sherpf, 1 Allen, 133, the keeper of a place of amuse- 
ment may exclude a ticket holder, whether he be 
white or colored, from the premises; and we do not 
understand that the New York statute alters this rule 
in the least. 

—_——___$@—_—___ 

We shall give in our next supplement the amend- 
ment to the act of 1862, dividing murder into two 
degrees. Its principal object is to make an inten- 
tional, though not deliberate, homicide murder in the 
second degree. The act is not to apply to offenses 
committed before its passage. 
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CURRENT TOPICS. 


A late decision of the supreme court of Ohio has 
a present interest in this State, in view of the Civil 
Damage Bill which was passed by the legislature, and 
now awaits the action of the governor. The first 
section of this act provides, that “Every husband, 
wife, child, parent, guardian, employer, or other 
person, who shall be injured in person or property, 
or means of support, by any intoxicated person, or 
in consequence of the intoxication, habitual or other 
wise, of any person, shall have a right of action in 
his or her name against any person or persons who 
shall, by selling or giving away intoxicating liquors, 
cause the intoxication, in whole or in part,” ete. 
This is almost a literal transcript of the Ohio statute. 
In Schneider v. Hosier, 21 Ohio St. 98, the action 
was brought by a widow against a liquor dealer for 
injuring her “means of support” by selling liquor to 
her husband during his life-time, in consequence of 
which he frequently became intoxicated and unable 
to labor and support his family. The jury gave a 
verdict to the widow for $200, and the court on appeal 
sustained it. The court said: “A husband is morally 
and legally bound to supply his wife with the neces- 
saries and comforts of life. If he has no other resources, 
it is his duty to contribute his labor and its proceeds 
to her support. And the wife has a corresponding 
right to be maintained and supplied, and to that end 
she has an interest in all her husband’s resources. It 
is upon this principle that alimony is decreed to a 
wife out of her husband’s estate, or charged upon 
him personally. A wife then has an interest in the 
labor of her husband and in its proceeds, and especi- 
ally when that labor is necessary for her support. If 
she has an interest in her husband’s labor and its 
proceeds as a means of support, she has an interest 
also in his capacity to labor—capacity to labor is a 
means of support; and any deprivation of her rights 
or interest in the proceeds of his labor, or his capacity 
to labor, is an injury to her in her means of support. 
This must be so, especially if she be dependent upon 
such labor for her living, in whole or in part.” 
Under such a law and such a decision dealers in 
liquor would, we should suppose, require a large 
reserve capital. 


The supreme court of California has just decided 
that a tax on a solvent debt, secured by a mortgage, 
is a double taxation, and in violation of that provis- 
ion of the constitution which requires taxation to be 
equal and uniform. Whether such a provision is ex- 
pressly contained in a constitution or not it is clearly 
an underlying principle which must, of necessity, 
limit the taxing power, and this decision is therefore 
one of universal application. The decision was based 
upon the proposition so ably demonstrated by Chief 
Justice Marshall in Weston v. City of Charleston, 2 
Pet. 449, that a tax upon a debt is a tax upon the bor- 
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rower. The court illustrated the point as follows: 


“The lien for taxes attaches on a particular day, say 
on the first Monday of March, on which day A borrows 
from B $1,000 and executes his promissory note for 
the amount. Neither is he richer or poorer by the 
transaction. A has $1,000 in money, but he owes that 
sum to B, who has parted with the money, but is 
compensated by the obligation of A to repay it. No 
new value has been created, nor, indeed, could be from 
the very nature of the transaction. If A is taxed on 
the money, and also upon the note, as he would be in 
form of an increased rate of interest equal to the tax, 
as has been already demonstrated, is it not clear that 
he would be twice taxed on the same subject-matter, 
to wit, the $1,000 which he had borrowed ; and if on 
the same day A should loan the same money to C, 
and take his note for it, C would also be taxed, both 
on the rate and on the money?” The court adds, “If 
his money would command a given rate of interest 
without the burden, he (the lender) will be vigilant to 
see that the borrower assumes the burden, either by 
express stipulation, or in the form of increased inter- 
est. This is a law of human nature, which the statute 
laws are powerless to suppress, and which pervades 
the whole realm governed by the law of supply and 
demand.” The court seemed also inclined to regard 
a tax upon land and upon a mortgage given upon the 
land to secure a debt, as a double taxation of the same 
subject-matter, which may or may not be true. For 
instance, if the mortgage were given to secure a debt 
for money loaned and the money was retained by the 
borrower, in specie, the assumption would not be true. 
On the other hand it would be true if the mortgage 
was given to secure a part of the purchase price of 
the lands on which the mortgage was given. The only 
defensible system of taxation which treats as property 
evidences of, and securities for debts, is one which 
provides for assessing every man’s property at its 
value, after deducting all his debts and liabilities. 


Mr. Edwin James, whose recent unsuccessful 
attempt to get re-instated at the English Bar we have 
heretofore noticed, has decided to enter the ranks of 
the attorneys and solicitors, and, to facilitate his 
entrance, the judges have made an order, relieving 
him from the necessity of passing the preliminary 
examination. The Law Times has discovered a 
mare’s nest in connection with the matter. It says: 
“The judicial act whereby Mr. Edwin James was 
relieved of the necessity of passing the articled clerks’ 
preliminary examination was brought before the 
special meeting of the Incorporated Law Society on 
Wednesday, and the statement made by us last week 
was confirmed. The practice seems to be for the 
judges to dispense, as of course, with the preliminary 
examination where the applicant states on oath that 
he has been a barrister-at-law, and, in all probability, 
the order was made, or dispensation granted, without 





the facts of the case being brought directly to the 
knowledge of any of the judges. Now, it would 
appear, if any objection is to be raised to Mr. James 
becoming an attorney or solicitor, it must come from 
the examiners when Mr. James presents himself for 
the intermediate examination, and, if they refuse to 
so examine him, his remedy will be by application to 
the Court of Queen’s Bench for a mandamus to com- 
pel them to do so. Articles of clerkship have to be 
enrolled in the Queen’s Bench Office within six 
months of their execution, and then with the 
registrar of attorneys and solicitors within three 
months from such enrollment, the time limited by 
23 and 24 Vic., ch. 127, § 7. Up to Monday last, we 
are informed, Mr. James’ articles had not been so 
registered. Registration at the Law Institution is a 
ministerial act over which the council of the Incor- 
porated Law Society have no control. As showing 
the advantage which will be taken of Mr. James’ 
admission as an articled clerk, we reproduce the card 
which is used by the solicitor to whom he is articled : 
“Mr. William Roberts, 

“ Solicitor, 40 Moorgate street, London, E. C. 

“Mr. Edwin James. 

“The incident is unprecedented in the history of the 
profession, and, if the judicial act, of which we com- 
plain, was deliberate, we should say, unhesitatingly, 
that the profession had suffered a gross indignity. 
We trust that some satisfactory explanation of the 
circumstances may be forthcoming.” 


We last week noticed the fact, that the “holidays 
act” which we printed in that issue, made commercial 
paper falling due on a Sunday, or a holiday, payable on 
the business day succeeding. The legislature after- 
ward amended the second section of the act, so as to 
leave the rule as to paper falling due on a Sunday, 
not being one of the holidays mentioned, as it was 


heretofore. The amended section reads as follows: 


§ 2. Whenever any of the holidays mentioned in 
the first section of this act shall fall due hereafter 
upon Sunday, the Monday next followin g shall be 
deemed and considered as the first day of the week 
or Sunday, and a public holiday for all or any of the 
purposes aforesaid ; and all bills of exchange, checks 
and promissory notes made on or after the twenty- 
second day of May, eighteen hundred and seventy- 
three, which shall, with or without grace, become due 
and payable on any of the days mentioned in the 
preceding section, or on any Monday kept as afore- 
said as a public holiday, shall be deemed to be due 
and payable on the business day next succeeding the 
day of their maturity. 

The act was passed on the 22d, and the amendment 
on the 29th of May. Itis very clear, that paper 
made between these dates is to be governed by the 
act of the 22d, and when it becomes due on Sunday, 
is not payable until the succeeding Monday. This 
will lead to considerable confusion, and is by no 
means creditable to the legislature. All difficulties 
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of this kind could be easily obviated in future, by 
doing away with days of grace, and providing that 
all paper should be payable on the day it became due, 
or, if that day was a Sunday or a holiday, on the 
business day succeeding. If there ever was a reason 
for calling thirty days thirty-three days, or three 
months three months and three days, it has entirely 
lost its force. 


The letters from the distinguished European pub- 
licists, which are given elsewhere in this ‘issue, will be 
found interesting, not only on account of their intrin- 
sic merit, but as indicating the progress which the 
idea of “the federation of the world” has made 
among the leading thinkers of the age. That a Con- 
gress, such as is proposed, would succeed in drafting 
an International Code that would be adopted and 
acted upon by the several powers is, probably, too 
much to expect at present; but that such an assem- 
blage would have a powerful influence in settling and 
establishing such principles of international law, as 
would render an appeal to the wager of battle much 
less frequent, we have little doubt. 


—_———_@—_———_—. 


NOTES OF CASES. 


In Carr v. National Security Bank, 107 Mass. 45, 
it was held that the promise of a bank to one of its 
depositors to pay all checks which he may draw does 
not make it liable to an action of contract by the 
holder of a check afterward drawn by him for part 
of the amount deposited. This is in precise conformity 
with the decision in tna National Bank v. Fourth 
National Bank, 46 N. Y. 82 (7 Am. Rep. 314). Those 
decisions rest upon the principle that upon a promise 
made by one person to another, for the benefit of a 
third from whom no consideration moves, the latter 
cannot sue. This principle, however, would not ap- 
ply if the holder had taken the draft on the faith of 
the promise of the bank. It is also probable that a 
check drawn so as to correspond with the whole 
amount due from the banker to the drawer would be 
regarded as an appropriation of the fund. The above 
decisions are in accordance with the recent decision 
of the supreme court of the United States in Bank 
of the Republic vy. Millard, 10 Wall. 152, and with 
Foley v. Hill, 2 H. L. Cas. 28; Loyd v. McCaffrey, 46 
Penn. St. 410; Dana v. Third National Bank, 13 
Allen, 445. 


In Hoffman v. Armstrong, 48 N. Y. 201, it was 
held that the owner of land overhung by the branches 
of a fruit-tree standing wholly on the land of an ad- 
joining owner is not entitled to any of the fruit 


growing thereon. This case involves a most interest- 
ing question to agricultural communities. In Dubois 
v. Beaver, 25 N. Y. 123, it was declared by Allen, J., 
that a tree planted and growing near a boundary line, 





so that its roots extend on each side, is wholly the 
property of him on whose land the trunk stands, 
This doctrine is sustained by Holden v. Coates, 1 
Moody & Malkin, 112; Lyman v. Hale, 11 Conn. 177; 
Masters vy. Pollie, 2 Roll. R. 141; Crabbe on Real 
Prop., § 96; while other authorities hold that, in 
such cases, the tree, by reason of the nourishment 
derived from both estates, becomes the joint property 
of the owners of the estates. See Waterman v. Loper, 
1 Ld. Raym. 757; Griffin v. Bixby, 12 N. H. 454; 2 
Bouv. Inst. 158. Where the roots do not exterfa into 
the adjoining estate, but the branches, nevertheless, 
overhang the adjoining estate, the authorities are 
unanimous, we believe, in holding that the adjoining 
proprietor has no property in the tree or its fruit. 
When the boundary line divides the trunk of the 
tree it belongs to the adjoining proprietors as tenants 
incommon. Allen, J., in Dubois v. Beaver, supra. 


In Benedict v. Cowden, 49 N. Y. 396, it was held 
that a memorandum upon a note, intended as a part 
of the contract, becomes a substantive part of the 
note, and binds subsequent holders; so that a sever- 
ance of the memorandum, without the consent of the 
maker, is a material alteration which renders the 
note invalid. In this case it appeared that at the 
time the note was signed it contained the following 
memorandum written at the bottom: “The above 
note to be paid from the profits of machines when 
sold.” Subsequently this memorandum was cut off, 
without the maker’s knowledge or consent, and the 
note sold for value, without notice. Held, that this 
was a material alteration, and that the holders could 
not recover against the maker. This is in accordance 
with Wait v. Pomeroy, 4 Am. Rep. 395 (20 Mich. 
425), wherein a similar note was held to be vitiated 
by the destruction of the memorandum. In State v. 
Stratton. 1 Am. Rep. 282 (27 Iowa, 420), it was held 
that ‘the detachment of a written condition, made 
at the same time and upon the same paper, from a 
promissory note, if altering its character, and done 
fraudulently, is forgery.” 


In Hall v. Corcoran, 107 Mass. 251, the question 
was presented whether the owner of a horse who let 
it on the Lord’s day, to be driven, for pleasure, to a 
particular place, can maintain an action of tort against 
the hirer for driving it to a different place, and in 
doing so injured it. In Gregg v. Wyman, 4 Cush. 322, 
and in Whelden v. Chappel, 8 R. I. 230, it was held 
that he could not; but in this case the court held that 
he could, expressly overruling Gregg v. Wyman. 
The supreme courts of New Hampshire and of Maine 
have held the same rule upon precisely similaz cases, 
in Woodman v. Hubbard, 5 Foster, 67; Morton v. 
Gloster, 46 Maine, 420. 
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AN INTERNATIONAL CODE. 

The following communication relating to the pro- 
posed general Association of publicists, upon the sub- 
ject of an International Code, were brought before the 
late meeting in New York, to which we referred in our 
issue of the 24th of May: 


I. 
COUNT SCLOPIS. 
Turin, February 19, 1873. 

DAR Srr — You inform me, in your courteous letter 
of the 17th of this month, that Mr. Miles is to be at 
Paris toward the end of the month, and that you and 
your friends wish to confer with him on the subject of 
the important questions which he is engaged upon, 
with a zeal which cannot be too highly commended. 
I therefore reply at once to your request. Ido not 
even take time for the preparation of a full response. 
But as you refer to matters upon which I have long 
reflected, I am quite settled as to the main line of my 
views, but must leave the form of their expression to 
your indulgence. 

No one is more convinced than I am, of the import- 
ance, the utility, and the seasonableness of the forma- 
tion of a Code of public international law. This would 
be so much gained for justice and peace. All wise and 
enlightened publicists, and good men in general, are of 
this opinion. 

The difficulties of this codification are great; but I 
do not consider them insurmountable. The essential 
point which it will be most difficult to reach, is to give 
practical effect to this work, and to bring about a prompt 
and actual result in the international relations of the 
different governments. You tell me that, if the gov- 
ernments are directly applied to, to undertake this task, 
they will turn a deaf eartoit. Iam quite inclined to 
think that such would be their desire, and it appears 
to me that the very kernel of the difficulty consists 
precisely in the mode of overcoming this voluntary 
deafness. It is essential to make the voice of public 
opinion ring in the ears of the governments, and so to 
create what Montesquieu terms a common feeling 
(esprit général). This will result in their deciding to do 
something positive. 

But would this great public agitation of the question, 
which Mr. Miles proposes to initiate, be sufficiently 
powerful and conclusive to attain the object in view? 
I doubt it. Would there not be a danger that the gov- 
ernments would regard either as perilous or utopian 
the enormous scale of agitation proposed by Mr. Miles? 
I fear this would be the case. 

That which appears to me to be best mode of proce- 
dure for the present, is that some gentlemen, specially 
authorized, should raise their voices in the British par- 
liament, the United States congress and the French 
national assembly, in order to propose the assembly of 
a congress for the desired object. 

The discussions which would be thus elicited would 
enable us to determine the real amount of efficient 
support upon which we could rely. According to the 
stipulations of the treaty of Washington, there will 
shortly be communicated to the great maritime powers, 
for their acceptance, the sixth article of the said treaty, 
containing the three rules which constituted the basis 
of the Geneva award. That occasion would be a very 
suitable one for proposing the convocation of a diplo- 
matic conference to decide upon these questions, and 
also upon other desiderata of the law of nations. 





If it is thought advisable to summon juridical science 
from its dignified isolation, it might be limited to the 
initiation of a deliberation to be signed by a certain 
number of distinguished jurists. It would rest with 
the existing peace societies of France, England and 
America, to invite this deliberation. The conference 
which you are about to hold in Paris, on Mr. Miles’ 
return, might perhaps do something in the matter. 

Allow me, however, to press upon you, before all 
things, to raise proposals in the political legislature. 
I am thoroughly persuaded thet there is no better way 
of reaching any real and positive result. 

But to judge from various signs, the governments 
will not readily bind themselves to follow this sugges- 
tion. But if a majority in the parliaments shall pro- 
nounce in favor of our views, we shall gain the cause, 
and the governments themselves will in the end find 
themselves committed to these resolutions, prompted 
by a love of public tranquillity and social progress. On 
the contrary, the very idea of a great unofficial gather- 
ing of 1,800 or 2,000 persons frightens me. What could 
be expected from the confused tongues and incoherent 
ideas which could not fail to be manifested on the very 
first day? 

But to return. In consequence of the treaty of 
Washington, Great Britain and the United States are 
to ask the great maritime powers to adopt the three 
rules concerning the duties of neutrals. Let them 
take a further step, and propose to convene a congress 
to settle certain rules of international law, with a view 
to the maintenance of peace and the progress of civili- 
zation. The meeting of that congress would, in itself, 
constitute a recognition of the necessity of taking up 
these matters, and, as a consequence, would involve 
some sort of engagement to carry them out to a prac- 
tical issue. 

I tender you my cordial thanks for sending me your 
various pamphlets, which have greatly interested me. 
You have conveyed truths in a very pleasant form. 
May you find as many readers as you deserve, and 
especially among those who are so greatly in need of 
the instruction you give. Why do not the govern- 
ments enter fully upon those paths to moral advance- 
ment which you so clearly point out? Warnings are 
not wanting. How many menaces and dangers do 
We see! 

Believe me to be always devotedly yours, 


FREDERIC SCLOPIS. 
To M. FREDERIC Passy. 


Il. 
THE VISCOUNT D’ITAJUBA. 


(Member of the Geneva Tribunal of Arbitrators, and 
Brazilian Ambassador at Paris.) 


Srr—In reply to the written and verbal communi- 
cations, for which I am indebted to you, in reference 
to the object contemplated by the American Peace 
Society, I am glad to express to you the great interest 
which I feel in the work which you are initiating, and 
of which the successful issue could not fail to exercise 
a most happy influence upon the future of mankind. 
As to the practical means for attaining the result 
which you have in view, it appears to me that the plan 
most likely to succeed would be the formation of an 
International Commission, the members of which 
should be chosen from the most eminent jurists of all 
countries, and whose duty it would be to prepare a 
project of laws, to be submitted for the acceptance of 
the different nations. 
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In repeating to you my best wishes for the accom- 
plishment of your enterprise, I pray you to accept the 
assurance of my highest consideration. 

THE VISCOUNT D’ITAJUBA. 


Ir. 
M. DROUYN DE LHUYS. 
(Paris, Former Minister of State to Napoleon III.) 


I have to acknowledge the letter in which Mr. 
James B. Miles proposes the meeting of a congress 
intrusted with the work of elaborating an Interna- 
tional Code. 

The idea of submitting to Arbitration conflicts be- 
tween States was brought forward at the Conference 
of Vienna, at which the writer of this note assisted 
during the first months of the Russian war. Conse- 
crated by the treaty of Paris of 1856, it has too often 
remained inoperative. In trying to reatize it at pres- 
ent, we obey a sentiment which, evoked at that 
epoch, will not cease to manifest itself among all 
civilized nations, until it has obtained satisfaction. 

For attaining to the formation of an International 
Code, the letter proposes, in the first place, to collect 
an assembly of publicists and jurists. Without re- 
stricting themselves to those qualifications, it appears 
that this assembly ought to be formed of men dis- 
tinguished by the authority they have acquired, and 
the services they have rendered. They should be 
taken from each of the nations of the old and new 
world, in such numbers as that each of them should 
be represented proportionately to its importance, but 
so limited as to render mutual understanding easy, 
and to avoid confusion. This assembly should con- 
stitute itself spontaneously, without governmental 
interference, and without official commission. It 
would arrange the programme of its own labors, and 
regulate the distribution. 

Ought the project of the International Code to be 
submitted to a great popular Congress, as Mr. Miles’ 
note proposes? If so, one of two things would ensue: 
Either this second assembly would be chosen by the 
first, and then it-would add nothing to the authority 
of the former, which might be charged with having 
itself appointed its own judges; or, the thing would 
be abandoned tw the chance of individual initiative, in 
such a way as to leave anybody to come who chose, 
and, in such a case, might it not be feared that passions 
and prejudices might come in, to overthrow a work 
conceived and matured independent of party spirit? 
On the other hand, certain governments might take 
umbrage at such a numerous gathering. 

Would it not be better, when the plan shall be com- 
pleted, to ask for it the sanction of universal opinion, 
by making an appeal for the adhesion of learned 
bodies, academies, universities, faculties, schools, etc. 
If this Code meets the wants of modern society, it 
will emerge victorious from this probation, and would 
afterward impose itself, by its own authority, on 
governments and nations. If any difference were to 
arise between two nations, what sovereign, what 
assembly, would dare to refer the decision to the 
terrible chances of battle, when there would be a law 
which had foreseen the case, and a tribunal of arbitra- 
tion, the composition of which should be indicated or 
prescribed? It might be hoped by this means to 
banish or to diminish the terrible scourges that arise 
to embrue Europe in blood. 

What should be the time to choose for the meeting 





of this assembly to form the International Code? It 
would not be amiss to take the matter in hand at 
once, and public opinion would witness the com- 
mencement with favor. - 

With regard to the spot where the sessions should 
be held, it would be necessary that it should be some 
capital easy of access, and where would be found all 
the documents and all the materials adapted to throw 
light on the numerous questions that would arise 
during the discussions. No doubt one might count on 
the cordial hospitality of the United States of Amer- 
ica. But the crossing of the Atlantic is always a 
difficulty for the citizens of the old world, and might 
deter from taking part in the labors of the congress 
some illustrious persons, whose place there might be 
indicated beforehand. : 

After that, the preference might seem to be accorded 
to one or the other of the following cities, — Vienna, 
Paris, or London. 


Paris, 6th March, 1873. 
IV. 
PROFESSOR MANCINI. 
(Rome, Member of The Italian Legislature.) 

1. Being asked if I am disposed to approve of the 
idea of constituting a Senate of European and Ameri- 
can publicists to prepare a project for the codification 
of the fundamental rules of international law, with 
the idea of submitting afterward such a project to the 
examination and approval of a numerous congress of 
jurisconstls and statesmen? I answer to this affirma- 
tively —and all the more that in teaching, from my 
public chair, the science of international law —first in 
the university of Turin, and then in that of Rome, I 
have always recommended the institution of interna- 
tional arbitration, and the codification at least of that 
part of international law which might most easily 
obtain universal attention. 

2. Do I think that such congress ought to be official, 
and convoked with the co-operation of governments? 

To this I reply, that I do not believe it probable. 
Besides, an official initiative by any government might 
excite suspicion in others, and be thought to be for an 
interested object. According to my opinion, there 
ought to be constituted, by private initiative, in some 
European city conveniently situated, a small provis- 
ional committee; the members ought to be men 
known and esteemed in Europe, as dedicated to the 
special study of international law, and with them two 
or three of the more distinguished jurists of America. 
Thus you would have a permanent center of corre- 
spondence, of communication, of preparatory labors; 
and it might be possible to agree, by correspondence, 
for the distribution among them of the arrangement 
and compilation of the various heads of the project of 
codification to be elaborated. Afterward, this senate 
of publicists might come in to direct, modify, and 
form a definitive project to which may be given 
greater publicity. Finally, the same provisional com- 
mittee might convoke the general congress, fixing the 
place and time; and consider if the governments of 
Europe and America should be asked to concur, if 
they will by their aid and moral support in the work 
of civilization and peace, which would form the object 
of the study of the seuate and of the deliberations of 
the congress. 

8. The place, in my opinion most convenient for the 
preparatory center of the provisional committee, com- 


Drovuyn DE Luvys. 
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posed of a few distinguished jurists, American and 
European, would be Belgium, and possibly (with the 
consent of my illustrious friend M. Rolin Jacquemyns) 
at the office of the Revue de Droit International, which 
might become the organ of the committee, and of the 
publication of the labors of the senate of jurists. 
The place of congress should be one of the cities of 
Europe, in which we could count upon the sympathy 
and protection of the local government, and from 
which publicists of weight and character should not 
be deterred by national prejudices. 

As to the time, the most convenient, I believe, would 
be the second half of September, because it is the time 
when the labors of parliaments, universities and tri- 
bunals come to an end. 


Rome, February 17, 1873. 


MANCINI. 


PrRoFEssOR HOLZENDORFF and Dr. HEFFTER, BERLIN. 
With the proposals of Mancini, Professor Dr. Heffter 

and Professor Dr. Holzendorff entirely agree. 
BERLIN, February 24, 1873. 


Vv. 
PROFESSOR PIERRANTONI. 
(Naples.) 

The undersigned, Professor of International and 
Constitutional Law, answers as follows to the questions 
that have been proposed to him: 

1. He approves the idea of a Congress of Publicists to 
study a plan for the codification of international law. 

2. He thinks that this Congress ought not to be 
official. 

3. He believes that Geneva is the best place to hold 
the congress. 

4. The government of Switzerland would probably 
be more favorable than any other. 

5. Believes the best time of meeting would be the 
month of September. 

AUGUSTE PIERRANTONI, 
Professor in the Royal University of Naples. 
Naples, University, degli studio, via Cedronia, No. 23. 





VI. 
CHARLES CALVO. 


(Formerly French Minister of State; Member of the | 


Institute of France, etc.) 


Srr—You have done me the honor to ask my opinion 
respecting the laudable project you have brought to 
Europe, and the realization of which you prosecute 
with so much zeal and self-denial. I could have wished 
to have given a profound study to questions so grave, 
which interest humanity at large. But the time is 
wanting. This, however, in a few words, is what I 
think. 

For a long time, I have considered the codification 
of the law of nations as an utopia, but my ideas have 
been considerably modified within the last two years. 
Two great facts have contributed powerfully to pro- 
duce that modification, and I think they have in- 
fluenced, in this sense, all great thinkers and honest 
men — the Franco-German war and the Geneva Arbi- 
tration. 

The war of 1870, which threw us back to times of 
barbarism, ought to bea useful warning to the civilized 
world. It has shown us all the dangers of the endless 








contradictions in the jurisprudence and practice of 
nations; the disagreements ceaselessly renewed in 
international relations, which are governed by no well- 
defined and invariable principles, are influenced more 
by caprice than by justice, by force than by the action 
of law. 

The Treaty of Washington and the Arbitration at 
Geneva have, on the other hand, made us to see the 
possibility of arriving at a common understanding for 
the settlement of such contradictions. There will, no 
doubt, be great difficulties to get over, but they are 
not insurmountable. 

The first part of your programme has my entire 
approbation. The essential point is to secure, first of 
all, the concurrence of the most eminent jurists. The 
action of science ought to precede all other influence. 
It cannot keep itself in its isolation and banish all 
selfish interests. 

The mere fact of their reaching a uniformity of view 
respecting codification would be of itself a consider- 
able result, and would exercise, in the near future, a 
decisive influence in the direction of its adoption by 
great political bodies. 

As to the time for the meeting of the senate of jurists, 
T think that the sooner it takes place the better. We 
should take advantage of the occasion when the cabi- 
nets of Washington and London may communicate to 
the great powers the sixth article of the Treaty of 
Washington, for the purpose of inviting their adhesion 
to the three principles of maritime law which it con- 
tains. The place of meeting, I consider to be of little 
importance, but probably any central city of Europe 
would have the approval of a majority. 

You may reckon upon my best exertions to promote 
the success of your mission, and, meanwhile, believe 
me, sir, 

Yours, most sincerely, 
CHARLES CALVO. 
March 6, 1873. 


VII. 
RIGHT HON. MONTAGUE BERNARD. 


(One of H. M.’s Negotiators of the Treaty of Wash- 
ington, 1871.) 

I have had the honor to receive from Mr. James B. 
Miles, of Boston, U. 8., a paper asking my opinion on 
the question whether it would be desirable to convene 
a “Senate or Institute’’ of publicists and jurists of 
different nations, with a view to the elaboration of an 
International Code, to which, when framed, they 
‘*would give the positive authority of law.’’ Sucha 
code, it is suggested, would probably be accepted by 
the governments of all civilized countries, as having 
been prepared by the best living authorities. 

I have also been honored by M. Rolin Jacquemyns, 
of Ghent, with some inquiries ona similar subject. 
M. Rolin Jacquemyns proposes a conference of jurists 
and others, convened by special invitation, with a 
view to two objects: — 

1. To draw a solemn declaration of certain “‘ funda- 
mental principles of International Law.” 

2. To organize a permanent “‘ academy, or institute, 
of the law of nations,’’ composed of eminent persons of 
various countries, in proportions roughly correspond- 
ing to the populations of several countries. The func- 
tions of such an institute he defines as follows: — 

“Le but assigne a l’Academie serait de servir 
d’organe a l’opinion scientifique impartiale du monde 
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civilisé en matiére de droit des gens, soit en formulant, 
lorsque l’occasion s’en présente, des régles générales 
du droit des gens, soit en emettant un avis impartial 
sur des questions particuliéres.”—(P. 43.) 

This project has the concurrence of Dr. Bluntschli 
and other eminent persons. Several distinguished 
jurists have expressed approval also of the proposal of 
Mr. Miles. It seems to be agreed that the proposed 
conference could have no official character. Nor 
would it be, in any sense, representative. It would be 
simply a voluntary assemblage, composed either of all 
who might choose to attend it, or of certain persons 
self-chosen, with others invited by them. The pro- 
posed “institute ’’ would have exactly the same char- 
acter. It would not be made representative, by al- 
lotting to each country acertain number of places, 
since the persons who might be invited or chosen by 
the body itself to fill those places, would be in no way 
authorized to represent the countries to which they 
respectively belonged. 

An association of this kind, were it to take upon 
itself to pronounce judgments on particular questions 
which have arisen between one State and another, 
would expose itself to be treated as an assemblage of 
impertinent meddlers. Sovereign States are not dis- 
posed to submit themselves, in matters which concern 
national interests, to the dictation of private persons; 
and they would not be the more inclined to do so if 
the private persons were to assume to speak in a col- 
lective character, and arrogate to themselves authority 
as the “ organ of the impartial scientific opinion of the 
civilized world.’’ In truth, judgments so given would 
not really be entitled to any such authority. They 
would be pronounced always without that sense of 
definite responsibility which is created by a competent 
and regular authorization, and almost always upon 
imperfect knowledge, since, in international disputes, 
it rarely — very rarely — happens that all the facts are 
completely known to the public. 

As to a declaration of fundamental principles of In- 
ternational Law, I do not see that it is necessary or 
expedient. The fundamental principles of Interna- 
tional Law are known. They rest on the general con- 
sent of nations. To declare new principles not already 
known, and not consecrated by general consent, would 
not be within the competence of any voluntary assem- 
blage of private individuals, however eminent. 

The proposal for a “codification’’ of international 
law requires somewhat more examination. M. Rolin 
Jacquemyns, without absolutely rejecting, sees great 
difficulties in it; and so do I. 

The law of nations consists of a few simple principles 
which concern the general international relations of 
States, and of a number (not very considerable) of par- 
ticular rules of action in international affairs. These 
are settled by the general consent of nations. What 
cannot be shown to he so settled is not international 
law. There are, however, many questions on which 
difference of opinion exists among individual jurists, 
or many jurists of different nations. It is debated 
sometimes whether an alleged rule or principle has, or 
has not, obtained general assent; sometimes, whether 
a rule or principle, which has not been so recognized 
in the past, ought not to be recognized in the future, 
The former of these is a question of fact, or cf reason- 
ing from admitted facts; the latter is purely a question 
of expediency, dependent on the common interests of 
all nations, and also on the particular interests of each 
nation, for each nation is entitled to refuse to accept 





any new rule which it holds to be prejudicial to its 
own essential interests, as the United States have re- 
fused to pledge themselves to abandon the right of 
employing privateers. 

It is perfectly clear that no self-constituted body of 
private persons, however eminent they might be, could 
“give the force of law” to any new rules or principles 
which, they might think, ought to be adopted, nor to 
any new expression pf principles already recognized 
in substance. All that such a body could do is to re- 
commend. 

Further, since the body itself would not be repre- 
sentative, its recommendations could carry (apart from 
their intrinsic reasonableness) no other weight than 
such as they might derive from the names and reputa- 
tion of the persons who might join in them. And, 
with respect to this, it may be observed that eminence 
as a jurist is not enough to constitute a man a compe- 
tent judge of the interests which may be affected by 
the adoption of anew rule of international law. It 
does not even secure his being impartial—as those who 
are familiar with the literature of this subject must be 
very well aware. 

It is again to be observed that, even should a project 
or suggested code of international law be recommended 
unanimously by the members of the proposed associa- 
tion, or by any considerable number of them, the adop- 
tion of such a project en bloc by the governments of 
the civilized world would be highly improbable. The 
effect of such adoption, by a declaration or other inter- 
national act, would be to convert the whole mass of 
rules and definitions contained in the proposed Code 
into matter of express treaty obligation, so that no 
government could recede from any of them (though 
afterward found defective or erroneous in substance 
or expression) without a breach of faith. I doubt 
whether any government in the world would be willing 
to run this risk. And I should not be without appre- 
hension lest such a proceeding might raise, in the 
future, more questions and disputes than it would pre- 
vent. 

These considerations seem to lead to the following 
conclusions: 

The proper business of the proposed association 
would be the free discussion of practical questions of 
importance. 

It should not assume or claim moral authority as an 
organ of impartial opinion, at least until time and ex- 
perience had shown that it really possessed that char- 
acter. It should scrupulously refrain from arrogating 
to itself authority to pronounce judgment on inter- 
national controversies. It should not, as I think, at- 
tempt to frame and enunciate on matters of interna- 
tional conclusions arrived at by majority of votes as 
the collective judgments of an organized body. 

To begin by attempting what has been called a 
‘‘Codification of International Law’’ would not, I 
think, be wise. The prospect of useful results would 
be greater if the association were to be content, in the 
first instance, at least, with more modest aims. For 
my part, indeed, I do not anticipate advantage from 
efforts to reduce all the maxims of conduct recognized 
among States to the form of short propositions, ex- 
pressed with the precision of municipal law. Laws, 
in the strict sense of the term, they cannot be, until all 
the States of Europe and America are content to resign 
a large part of their independence into the hands of a 
central power. 

It is, however, a perfectly legitimate question, 











362 











whether any thing (and how much) might usefully be 
attempted in this direction ; and such a question might, 
I dare say, be discussed with advantage. 
(Signed) MonTaGvuE BERNARD. 
28th March, 1873. 
(There are several other letters which we must re- 
serve till next week. — Ep. 


——————— 
MUNICIPAL BONDS. 


U. S. SUPREME COURT, DECEMBER TERM, 1872. 


Saint Joseph Township v. Rogers. 


A State legislature has the right, unless it is express! 
prohibited by the constitution, to authorize muni- 
cipal corporations to subscribe for the stock of a rail- 
road company, and to issue their bonds therefor. 

If such an authority is conferred to be exercised in 
a special manner, and it appears upon the face of the 
bonds by recitals that the power was exercised in the 
manner required — proof that any or all of such reci- 
tals are incorrect will not constitute a defense to the 
bonds at the suit of a bona fide holder. 

Mr. Justice Clifford delivered the opinion of the 
court. 

Bonds, payable to bearer, issued by a municipal cor- 
poration to aid in the construction of a railroad, if 
issued in pursuance of a power conferred by the legis- 
lature, are valid commercial instruments; but if issued 
by such a corporation which possessed no power from 
the legislature to grant such aid, they are invalid, even 
in the hands of innocent holders. 

Such a power is frequently conferred to be exercised 
in a special manner, or subject to certain regula- 
tions, conditions or qualifications, but if it appears 
that the bonds issued show by their recitals that 
the power was exercised in the manner required 
by the legislature, and that the bonds were issued in 
conformity with those regulations and pursuant to 
those conditions and qualifications, proof that any, 
or all, of those recitals are incorrect will not con- 
stitute a defense to the corporation in a suit on the 
bonds or coupons, if it appears that it was the sole 
province of the municipal officers who executed the 
bonds to decide whether or not there had been an 
antecedent compliance with the regulation, condition, 
or qualification which it is alleged was not fulfilled. 

On the 28th of February, 1867, the legislature amend- 
ed the articles of association of the Danville, Urbana, 
Bloomington and Pekin Railroad Company, and en- 
acted that any incorporated town or township, in coun- 
ties acting under the township organization law, along 
the route of said railroad, may subscribe to the capital 
stock of said company in any sum not exceeding $250,- 
000. 2 Private Laws, 1867, 761. 

No such subscription, however, it was enacted, shall 
be made until the question has been submitted to the 
legal voters of such town or township in which the 
subscription is proposed to be made. Regulations are 
also exacted for taking the sense of the legal voters 
upon such a proposition, which provide that the clerk 
of the town or township, upon the presentation to him 

of a petition stating the amount proposed to be sub- 
scribed, signed by at least ten citizens who are legal 
voters and tax payers therein, shall post up notices in 
at least three public places in the municipality, not less 
than thirty days before the day of holding such elec- 
tion, notifying the legal voters thereof to meet at the 
usual place of holding elections, or some other con- 
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venient place named in the notice, for the purpose of 
voting for or against such subscription. 

Prior to the passage of that act, however, an election 
was held in that township to determine whether the 
municipality would subscribe $25,000 to the capital 
stock of that railroad company, and the proofs show 
that a majority of all the legal voters of the township, 
voting at the election, voted for the subscription—-sixty- 
two votes being cast in favor of the subscription and 
seventeen against the proposition. 

Pursuant to the vote at that election the supervisor 
of the township subscribed, in the name of the muni- 
cipality, $25,000 to the capital stock of that railroad 
company, and executed, in the name of the township, 
the bonds held by the plaintiff, bearing interest at ten 
per cent per annum, payable in ten years from date, 
which bonds were signed by the party issuing the same 
as such supervisor, and were attested by the clerk of 
the township. 

Objection is made to the preliminary proceedings 
because the election approving the subscription was 
held before the act was passed giving such authority 
to such municipalities, but two answers are made 
to that objection, either of which is decisive: 

1. By the act conferring that authority it is provided 
that where elections may have already been held, and 
a majority of the legal voters of the township were in 
favor of a subscription to said railroad, then and in 
that case no other election need be had, and the amount 
so voted for shall be subscribed asin the act is pro- 
vided; and the provision is that such elections are legal 
and valid, as if the act had been in force at the time 
thereof, and that all the provisions had been fulfilled. 
2 Private Laws, 1867, 762. 

2. Because the legislature passed a subsequent act, 
declaring such subscriptions legal and obligatory. 
Some of the township officers, it seems, failed to keep 
a full and perfect record of elections called and held 
to authorize such subscriptions, and that the clerks of 
the townships failed, in some instances, to file the . 
necessary certificate with the county clerk, as required 
by the fifteenth section of the prior act. Omissions 
and defects of the kind becoming known, the legisla- 
ture, on the 25th of February, 1869, enacted that, where 
such informalities and neglect may have occurred and 
bonds have been issued, or may hereafter be issued, to 
aid in the construction of said railroad, that no such 
neglect or omission shall in any way invalidate or im- 
pair the collection of said bonds, principal or interest, 
as they may respectively fall due, and that ali assess- 
ments that are now made for the payment of the prin- 
cipal or interest are hereby legalized, and the township 
collectors and county treasurers are hereby authorized 
and empowered to enforce the collection and payment 
of said tax,as is now provided by law for the collection 
of all other taxes. 

Bonds to the amount of the subscription were accord- 
ingly issued, bearing date October 1, 1867, signed by 
the supervisor and countersigned by the clerk, and each 
bond contains the recital that it is issued under and 
by virtue of the aforesaid law of the State, entitled 
“An act to amend the articles of association of the 
said railroad company, and to extend the powers of, 
and confer a charter upon, the same,’’ and, in accord- 
ance with the vote of the electors of said township at 
the special election held August 14, 1866, pursuant to 
said act, and pledges the faith of the township for the 
payment of the said principal sum and interest, as 

stipulated in the instrument. 
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Evidence was introduced by the defendants, showing 
that there is no record of the supposed election, when 
it is alleged that the question of the proposed subscrip- 
tion was submitted to the legal voters of the township, 
and that no such certificate as that required by the act 
conferring the authority tu subscribe for the stock of 
the said company is on file in the office of the county 
clerk, but the plaintiff proved that the alleged meeting 
was notified, called and held, and that sixty-two votes 
were given in favor of the subscription, and seventeen 
against it, as announced at the election. 

Two instructions were given by the court to the jury, 
to which the defendants excepted : 1. That the election 
held as described in the evidence was validated by the 
act of the 28th of February, 1867, so as to authorize the 
defendants to subscribe for the stock of the railroad 
company, and to issue the bonds in question, and that 
the bonds, having been issued for the stock subscribed, 
are binding on the defendants in the hands of a bona 
fide holder. 2. That the recitals in the bonds estop the 
defendants from denying the fact of a valid election 
as against a bona fide holder of the bonds or coupons 
thereto annexed. 

Under the instructions of the court, the jury re- 
turned a verdict for the plaintiff, and the court ren- 
dered judgment on the verdict. 

Repeated decisions of the State courts have estab- 
lished the rule that the legislature has the constitu- 
tional right to authorize municipal corporations to 
subscribe for the stock of a railroad company, and to 
issue their bonds to aid in the construction of such an 
intended improvement; that the supervisors of the 
municipality have the power, in case such a subscription 
is authorized, to subscribe for the stock of the railroad 
company, and to call an election to ascertain the will 
of the legal voters in that behalf. Pettyman v. Super- 
visors, 19 Ill. 406; Robertson v. Rockford, 21 id. 451; 
Perkins v. Lewis, 24 id. 208; Johnson v. Stark, id. 
85; Keithsburg v. Frick, 34 id. 405; Commissioners v. 
Nichols, 14 Ohio St. 260. 

Such corporations are created by the legislature, and 
they derive all their powers from the source of their 
creation, and those powers 2re at all times subject to 
the control of the legislature. 

Everywhere the construction and repair of highways 
within their limits are regarded as among the usual 
purposes of their création, and the expenses of accom- 
plishing those objects are among their usual and ordi- 
nary burdens. Railways, also, as matter of usage 
founded on experience, are so far considered by the 
courts as in the nature of improved highways and as 
indispensable to the public interest and the successful 
pursuit, even of local business, that the legislature may 
authorize the towns and counties of a State through 
which the railway passes to borrow money, issue their 
bonds, subscribe for the stock of the company, or pur- 
chase the same, to aid the railway company in con- 
structing or completing such a public improvement. 
Legislation of the kind may be prohibited by a State 
constitution, but it is settled everywhere that such an 
act is not in contravention of any implied limitation 
of the power of a State to pass laws to promote the 
usual purposes of municipal corporations. Rogers v. 
Burlington, 3 Wall. 663; Freeport v. Supervisors, 41 Tl. 
495; Butler v. Dunham, 27 id. 474. 

Argument to show that defective subscriptions of the 
kind may in all cases be ratified where the legislature 
could have originally conferred the power is certainly 
unnecessary, as the question is authoritatively settled 





by the decisions of the supreme court of the State, 
and of this court, in repeated instances. Cowgill v. 
Long, 15 Til. 208; Keithsburg v. Frick, 34 id. 405; 
Thompson v. Lee County, 3 Wall. 827; City v. Sampson, 
9 id. 477; Watson v. Mercer, 8 Pet. 111; Bissell v. 
Jeffersonville, 24 How. 295. 

Suppose that is so, still it is insisted by the defend- 
ants that the election held to ascertain whether the 
legal voters of the townsbip would authorize the sub- 
scription, was irregular and a nullity: 1. Because a 
majority of the legal voters of the township did not 
yote at the meeting notified and held for that purpose. 
2. Because the meeting was notified and held before 
the act was passed providing for such an election. 

Responsive to the first objection, it is insisted by 
the plaintiff that the legislature in adopting the phrase 
“a majority of the legal voters of the township,”’ in- 
tended to require only a majority of the legal voters 
of the township voting at the election notified, and 
held to ascertain whether the proposition to subscribe 
for the stock of the company should be adopted or 
rejected, and the court is of the opinion that such is 
the true meaning of the enactment, as the question 
would necessarily be determined by a count of ballots. 
People v. Warfield, 20 Ill. 163; People v. Gaines, 47 id. 
246; People v. Weant, 48 id. 263; Railroad v. Davidson 
County, 1 Sneed, 692; Ang. & Ames on Corp., 9th ed., 
§§ 499, 500; Bridgeport v. Railroad, 15 Conn. 475; 
Talbot v. Dent, 9 B. Monr. 526; State v. The Mayor, 37 
Mo. 272. 

Tested by these considerations, it is clear that an 
election was held within the meaning of the act of the 
legislature, and that a majority of the legal voters of 
the township did vote in favor of the subscription, as 
the proofs show that a meeting was called and held, 
and that the majority of the legal voters voting at the 
meeting voted in favor of the proposition. 

Sufficient has already been remarked to show that 
the second objection cannot avail the defendants, as 
the same act provided to the effect that if the election 
had already been held, and a majority of the legal 
voters had voted in favor of the subscription, no other 
election need be held, and that the amount so voted 
shall be subscribed, as provided in the same act. Mis- 
takes and irregularities are of frequent occurrence in 
municipal elections, and the State legislatures have 
often had occasion to pass laws to obviate such diffi- 
culties. Such laws, when they do not impair any con- 
tract or injuriously affect the rights of third persons, 
are never regarded as objectionable, and certainly are 
within the competency of the legislative authority. 

Even if the legislature may by a subsequent act 
validate and confirm previous acts of a municipal cor- 
poration otherwise invalid, still the defendants insist 
that a prior legislative act will not have any such 
effect, which cannot be admitted, as it would be com- 
petent for the legislature to authorize a municipal 
corporation to make such a subscription without re- 
quiring any such preliminary election. 

Concede, however, that a prior act is insufficient to 
dispense with the preliminary election, still the con- 
cession cannot benefit the defendants, as it is clear 
that the subsequent act entirely obviates all the mis- 
takes and irregularities in the prior proceedings, as it 
provides that where such informalities and neglect 
may have occurred, and bonds have been issued, or 
may hereafter be issued, to aid in the construction of 
said railroad, no such neglect or omission on the part 
of township officers shall in any way invalidate or 











364 





THE ALBANY LAW JOURNAL. 


















impair the collection of said bonds, principal or in- 
terest, as they may respectively fall due. 3 Private 
Laws, 1869, 274. Thompson v. Lee County, 3 Wall. 327; 
Gelpcke v. Dubuque, 1 id. 220; People v. Mitchell, 35 
N. Y. 551. 

Authorities to support that proposition are hardly 
necessary, but another answer may be given to the 
objection quite as satisfactory as either of the others, 
which is, that the fourteenth section of the act makes 
it the duty of the supervisor who executed the bonds 
to determine the question whether an election was 
held, and whether a majority of the votes cast were in 
favor of the subscription, and inasmuch as he passed 
upon that question and subscribed for the stock and 
subsequently executed and delivered the bonds, it is 
clearly too late to question their validity where it 
appears, as in this case, that they are in the hands of an 
innocent holder. Private Laws, 1867, 762. 

Knox County v. Aspinwall, 21 How. 544. Non-com- 
pliance with one of the conditions was clearly shown 
in that case, as the notices of the election as required 
by law had not been given in any form, but the decision 
was that the question as to the sufficiency of the 
notice and the ascertainment of the fact whether the 
majority of the votes had been cast in favor of the 
subscription was necessarily left to the inquiry and 
judgment of the county board, as no other tribunal 
was provided for the purpose, and the court held that 
after the authority had been executed, the bonds 
issued, and they had passed into the hands of inno- 
cent holders, it was too late, even in a direct proceed- 
ing, to call the power in question, and that it was 
beyond all doubt too late to call the power in question 
to the prejudice of a bona fide holder of the bonds in a 
collateral way, which is attempted to be done in the 
case before the court. Supervisors v. Schenck, 5 
Wall. 783. 

Exactly the same principles were applied in the 
case of Royal British Bank v. Turquand, 5 Ell. & Bl. 
259, in which the opinion was given by the chief jus- 
tice. He said the bond sued upon in the case is 
allowed to be under the seal of the company and to be 
their deed, consequently a prima facie case is made for 
the plaintiff,as the defendants, having executed the 
bond, have no defense under the plea of non est 
Jactum, and consequently the onus is cast upon them 
of showing that the bond is unlawful and void. No 
illegality appears on the face of the bond or condi- 
tion, which shows that the plea, in order that it may 
be supported, must allege facts to establish illegality, 
but the plea makes no charge of fraud against the 
plaintiff and states no facts from which fraud may be 
inferred. 

Want of authority to execute the bond, it was con- 
ceded, would be an answer to the action, but it was 
denied that a mere excess of authority by the direct- 
ors would have that effect, unless it appeared that the 
plaintiff had knowledge of that fact, as the presump- 
tion would be, from what appeared on the face of the 
bond, that it was issued by lawful authority, and the 
court held that the plaintiff was entitled to recover, as 
he had advanced his money in good faith for the use 
of the company, giving credit to the representations 
of the directors that they had authority to execute the 
instrument. 

Dissatisfied with the judgment the defendant 
brought a writ of error in the exchequer chamber, 
where the case was re-argued, but the court of errors 





unanimously affirmed the judgment. 8S. C., 6 Ell. & 
Bl. 331. 

Viewed in any reasonable light the court is of the 
opinion that the plaintiff is an innocent holder for 
value, and that the loss, even if the supervisor failed 
in his duty to his constituents, cannot be cast upon 
the bona fide creditors of the township. Maclae v. 


Sutherland, 25 Eng. L. & Eq. 114. Judgment affirmed. 
— ome 
GENERAL TERM ABSTRACT. 


SURREME COURT — FIRST DEPARTMENT.* 
CONTRACTS. 

1. Accounts stated: partnership setilements.— On 
or about July 5th in each year the defendants made 
up an account and rendered it to each party 
interested with them, according to the stipulations 
of the agreement. Upon the settlement in 1869, 
there appeared a balance due to plaintiff, for 
which, after defendants’ refusal to pay it, this action 
was brought. The ground of defendants’ refusal to 
pay was that there was a claim pending against the 
association, arising from the fact that, on the faith ofa 
certificate issued by the association, some person had 
been induced to purchase a vessel, and being deceived 
by the certificate, claimed damages of £800 or £900 from 
the association, and had threatened suit therefor. 
Defendants urged that this claim, if allowed, was a 
charge upon and must be paid out of the profits of the 
association, and might equal the amount of such 
profit. Accordingly defendants’ counsel insisted that 
this action was premature, and requested the referee 
to find that defendants had a right to retain the 
moneys in their hands to meet such claim. This the 
referee refused to do, and the defendants excepted. It 
appeared in evidence that the said claim was not 
allowed but was rejected by the association, on the 
ground that they were not liable therefor, On appeal, 

Held, that it is undoubtedly the rule that the prop- 
erty of a partnership shall be first applied to the pay- 
ment of the debts of the concern, before there can be 
any division of the assets; and it is also the rule that 
where a person is to be compensated for services out of 
the profits, the same rule would apply and there would 
be difficulty in ascertaining such profits until the claims 
against the firm were adjusted. However, the defend- 
ant cannot insist upon the application of either of these 
rules to the present case. 

1. The claim is not admitted by the defendants to be 
a valid claim, but they deny their liability therefor. 

2. The defendants have rendered their account up 
to July, 1869, without noticing such claim, and they 
had previously acted on accounts so rendered, as fixing 
the rate of compensation for the year. 

3. No such defense is set up in the answer, and it is 
not, therefore, available in the present action. 

The rendition of the account of receipts and profits 
for the year, if accepted by the plaintiff, may be con- 
sidered as an account stated, and as such would bind 
the defendants, and the omission to set up this matter 
as a defense in the answer would also preclude the use 
of it upon the trial. (Powell v. Nye, 23 Barb. 184.) Judg- 
ment affirmed. Ib. 

Also, see Notes and Bills. 





*Prepared by Hugh L. Cole, and N. Murray, Esqrs., 8 
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DAMAGES. 

Negligence of railroad companies: when notice is 
required.—Action against a street railroad company for 
injuries sustained from the bad condition of their 
road. Plaintiff, a member of the New York city fire 
department, while proceeding in the evening to a fire, 
with the company of which he was a member, struck 
his foot against a piece of iron forming a part of a worn 
out rail in the track of defendant’s road; a partially 
detached splinter of the rail penetrated his ankle, caus- 
ing a dangerous and permanent injury. On the trial 
the judge charged the jury, “that the railroad com- 
pany, having undertaken to build a road as they did, 
along a public highway, it was their duty not only to 
lay it out properly but to see that it was, during use by 
them, kept in proper condition, so that it might be 
safely traversed by ail persons having occasion to use 
it. If you arrive at the conclusion that the plaintiff is 
entitled to a verdict, he is not only entitled to recover 
compensation for the actual pecuniary loss sustained 
by him, but he is entitled to compensation for the suf- 
fering he has endured through illness, and to prospec- 
tive damages such as will compensate him for the losses 
occasioned by the injury, if upon the evidénce you 
should determine that it is of a permanent character in 
any respect, so as to disable him from the pursuit of 
his daily avocation.”” Judgment was given for plain- 
tiff, on a verdict, for $12,000. On appeal, held, that the 
principles stated in Wooster v. Fowty-second street and 
Grand street R. R. Co. must govern the decision of 
this case. A railroad company, having a right to lay 
tracks in a public street, are bound to lay them in a 
proper manner and keepthemin repair. If any injury 
occur by reason of neglect in either respect, the com- 
pany is liable. Notice tothe defendants of such defect 
was not necessary if the defect was visible, and an 
omission to know such defect was prima facie negli- 
gence, as much as an omission to repair afterward; 
and the presumption of negligence was complete when 
it appears the defect existed and injury was caused 
thereby. It is evident from the testimony that the 
company were in the habit of allowing defective rails to 
remain after they knew of their condition. In such a 
practice notice would be unnecessary. No error was 
committed by the justice in his charge. The damages 
are not excessive when the nature of the injury is 
considered. Judgment affirmed. Rockwell v. The 
Third Avenue R. R. Co. Opinion by Ingraham, P. J. 


DEFENSES. See Pleadings. 


DOMICILE. 


1. What decides questions of domicile. — Appeal from 
surrogate’s decree admitting to probate the will of 
Mrs. Martha P. Wurtz. In 1859 the testatrix and her 
husband, having previously been domiciled in New 
York city for many years, went to Europe in search of 
health. Mr. W. died abroad in 1861, without having 
returned to the United States, leaving a will whereby 
he devised to his wife a large real and personal estate 
in this country. The testatrix never afterward 
returned to the United States. She executed her last 
will at Nice in 1868, according to the formalities 
directed by the laws of the State of New York, and 
died abroad in January, 1871. During her residence 
abroad, by letters to friends in the United States, and 
also in conversation with persons whom she met in 
Europe, the testatrix spoke of the United States as her 
home. She spent about six months every year at 
Nice, on account of the climate and the opportunity 





of receiving medical advice. During the other months 
she visited Paris, London and other cities, residing 
always at hotels. It seems probable that she enter- 
tained very little, if any, hope of recovering health, 
sufficient to return to New York, during the last year 
or two of her life. She suffered much by disease dur- 
ing the whole period of her life abroad; her physician 
advised her against the voyage, and, acting on his 
advice, she stated that she would “succumb” to the 
effects of the journey in her then condition of health. 
There was a regretful tone when writing or speaking 
of the improbability of her return to New York, as 
well as express language, manifesting her affection for 
her home, and that she had not, of her free will, 
adopted any new domicile. 

In the will she declares that New York is her “ home 
and residence,’ and directed that her body should be 
laid by her husband in New Jersey. And although 
this was more than two years prior to her death, yet, 
so far as ascertained, she made no change of her pur- 
pose, and never revoked these expressions of her last 
will. 

Held, that domicile is controlled by intention; 
the intention is evidenced often by circumstances 
attending a residence as well as by declarations. The 
domicile of birth or origin continues until it is proven 
to have been abandoned, or a new one has been 
obtained. The fact that testatrix occupied rooms at 
the same hotel at Nice every winter, which she fur- 
nished in part herself, is a circumstance undoubtedly, 
but, like the others upon which the appellant relies, in- 
cluding occasional remarks to the effect that she would 
not return again to New York, it is not inconsistent 
with an intention that her domicile should remain 
unchanged. Her inability to return, owing to her 
physical condition, might induce the same observa- 
tions. If the existence of an inability to return on 
account of feeble health, for some time prior to death, 
were to be regarded as sufficient evidence to establish 
a change of will in respect to domicile, it would be a 
very dangerous rule, particularly unpleasant to travel- 
ers abroad. There is no arbitrary rule by which the 
domicile of a person is proven. Each case must be 
decided according to its particular circumstances. The 
domicile of the testatrix was for many years with her 
husband in New York; it rests with the appellant to 
prove that she ever formed an intention of changing 
it; or that the facts and circumstances belonging to her 
case are such as to be entirely inconsistent with an 
intention to retain her original domicile. Taking into 
consideration the whole case, the appellant has failed 
to prove such a result. Judgment affirmed. Dupuy 
y. Seymour, Ex’r, et al. Opinion by Leonard, J. 


DOWER. 


Not barred by adultery if condonation be shown. 
In April, 1869, John Pitts, the appellant, brought an 
action against his wife, Rachel Ann Pitts, for a di- 
vorce on the ground of adultery. Pending that action, 
and in January, 1870, this action was commenced for 
the partition of the real estate of John Pitts the elder, 
deceased. Both appellant and respondent were parties 
defendant; partition was decreed — Rachel Ann Pitts, 
the respondent, refused to release her dower, the value 
of which was computed on the principle of life annui- 
ties, and secured by a mortgage on the property par- 
titioned, executed by John C. Bushnell, Esq., referee 
herein, to be held by him, subject to the further order 
of this court, and the result of thedivorce suit. On the 
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25th of October, 1871, the referee in the divorce action 
reported that the defendant had committed one of the 
acts of adultery charged, but that the plaintiffhad sub- 
sequently cohabited with her with full knowledge of 
the act of adultery committed by her, and directed a 
dismissal of the complaint. This report was confirmed 
and judgment entered accordingly in January, 1872. 
On the 4th September, 1872, the respondent obtained 
ex parte an order directing the collection and payment 
to herof the moneys due on the mortgage above men- 
tioned. The appellant sought to have this order vaca- 
ted, on the ground that the respondent had been con- 
victed of adultery, and to have the, mortgage assigned 
to him. An order was entered denying this motion, 
from which the defendant, John Pitts, now appeals. 

Held, that it was clearly the intent of the legisla- 
ture, by the statutory provisions on the subject of 
dower, to confine the effect of adultery by the wife in 
barring her claim for dower to cases in which such 
adultery was established by a judgment of the court. 
It may well be doubted whether either of those pro- 
visions (65 N. Y. Statutes at Large, p. 335, §§ 8, 48), 
apply to a case which arises after a divorce has been 
obtained. Section 8 only applies to a case where the 
divorce is granted for the wife’s misconduct, and sec- 
tion 48 applies to a case where the defendant is con- 
victed of the adultery in a suit for divorce brought by 
the husband; neither applies to adultery committed 
unless the wife is convicted of the offense. If, upon 
the trial, the plaintiff fails on account of condonation 
of the offense there is no conviction. 

CoxKx says: ‘‘If the wife is pardoned before the hus- 
band’s death she shall be endowed. So, also, if she is 
reconciled to her husband after elopement.’”’ Condo- 
nation restores her right to dower even if forfeited by 
adultery, and, if such fact is found in the divorce suit, 
the previous adultery works no forfeiture. Order 
affirmed. Friend Pitts et al. v. Mary Ann Pitts et al. 
Opinion by Ingraham, P. J. 


EVIDENCE. 

1. Testimony as to usage.— Plaintiff delivered to 
Adams’ Express Co., the defendants, certain goods for 
transportation, marked with the consignee’s name, to- 
gether with the following words: “C. O. D., from 
Turner’s Express, Boston, Mass.”” The packages were 
to go to Nova Scotia; defendants carried them to 
Boston, where their line ended, and delivered them to 
Turner’s Express Co., the connecting line, but did not 
at the time receive the amount to be collected, which 
has never been paid, owing to the negligence and sub- 
sequent failure of Turner’s Express. 

At the trial defendants introduced evidence to show 
that C. O. D. meant “collect on delivery,’ and that 
the custom always was to collect from the consignee 
and not from the connecting line. Plaintiff was ac- 
quainted with this usage as applying in the United 
States. The form used in this case was unusual, but 
the witnesses examined as to usage testified that they 
understood this direction as intending the same thing. 
The referee found for defendants. 

Held, by the general term, that the evidence to ex- 
plain the usage among express companies was admis- 
sible, since plaintiff knew of its existence, and must 
be supposed to contract in reference to it. There may 
be doubt whether the usage in the ordinary direction 
to collect on delivery could control, under the special 
direction given here, to collect from Turner’s Express 
Co. It seems, however, so improbable that any com- 
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pany would advance so large a sum for the purpose of 
merely earning the freight, and take the risk of pay- 
ment by the consignee, that the court is inclined to 
think the referee’s construction was correct. Judg- 
ment affirmed. Collender v. Dinsmore, President, etc. 
Opinion by Ingraham, P. J. 

2. Evidence. —Testimony as to transactions and 
communications with deceased person under section 
399 of the Code. Action upon special issues as to the 
due execution of a will and deed, and as to the com- 
petency of the testatrix, Mrs. Hogan, and also upon the 
question of undue influence exercised by Mr. and Mrs. 
Peuguet over the testatrix. Plaintiff is a daughter of 
the testatrix, and Mrs. Peuguet is a legatee and execu- 
trix named in the said will. The judge admitted plain- 
tiff’s testimony as to transactions and communications 
between testatrix and plaintiff, and such evidence 
tended to maintain the issues in plaintiff’s favor and 
against the defendant Mrs. Peuguet. The jury found 
against the competency of testatrix, and that she acted 
under undue influence of said defendants, Mr. and Mrs. 
Peuguet. Defendant’s counsel objected to said evi- 
dence, as violating the provisions of section 399 of the 
Code. On appeal, held, that the provisions of that sec- 
tion as amended in 1869, and in force at the time of the 
trial, as far as applicable to this case, are as follows: 
** No party to any action nor any person interested in 
the event thereof, * * * shall be examined as a wit- 
ness in regard to any personal transaction or communi- 
cation between such witness and a person at the time 
of such examination deceased * * * against the ex- 
ecutor, * * * legatee, devisee, or survivor of such 
deceased.person.’”’ * * * The admission of plaintiff’s 
testimony, as to transactionsand communications be- 
tween herself and her mother, were against Mrs. Peu- 
guet, an executor and legatee under the will in ques- 
tion. It was in clear disregard of the terms of the 
section of the Code above cited, and the presence of 
Mrs. Peuguet at the transactions and communications 
as to which the evidence of Mrs. Hatch was given, does 
not relieve it of its objectionable features. The ver- 
dict should be set aside and a new trial granted, with 
costs to abide the event uf the action. Hatch v. Peu- 
guet etal. Opinion by Leonard, J. 

Also, see Advancement and Wills. 


LANDLORD AND TENANT. 


1. Surrender by parol agreement. — Where a lease is 
under seal, a parol agreement to terminate the lease 
and accept another as tenant, without an actual sur- 
render, is not sufficient to terminate the first lease, 
where the unexpired term is more than a year, and the 
mere receipt of rent from the assignee will not have 
that effect. Wilson v. Lester et al. Opinion by 
Ingraham, P. J. 

2. Construction of lease: renting from month to 
month. — Appeal by a writ of certiorari to review pro- 
ceedings for the summary possession of premises in 
New York city, instituted by the landlord against his 
tenants. The landlord’s agent testified that he let the 
premises to the tenants on August Ist for one month, 
and again on the Ist of September for the month of 
September. On September 15th the tenants were 
notified to move October Ist; they refused, whereupon 
the landlord applied for and obtained from the district 
court a warrant to remove them. Defendants appeal 
to this court. 

Held, that the only question in this case is whether 
a renting by the month, and from month to month, 
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was such a letting as to require a month’s notice to 
terminate the contract. Whether the contract, as 
testified to by the landlord’s agent, was a tenancy at 
will, there can be no doubt. He testified the renting 
was by the month, and to be from month to month. 
This can bear but one interpretation, viz.: that to be 
continued it must be renewed monthly. The contract 
for August was to Ist September. The receipt given 
1st September was for rent in advance in September. 
It contained no agreement for extending it beyond 
that time, and left the contract as originally made to 
be from month to month. In the case of People v. 
Schackuo, 48 Barb. 551, the agreement was for” one 
month, and for each month thereafter till the landlord 
wanted it, and it was held that such a tenancy was not 
at will. It may be doubted whether such a contract, 
under the law applicable to this city, can be construed 
into a tenancy at will. [t must either be a monthly 
renting, or if the duration is not specified in the letting 
it continues to the Ist of May next ensuing. The 
present one is a contract by the month, and the decis- 
ion of the justice was correct. Judgment affirmed. 
The People ex rel. Oldhouse et al. v. Goelet. Opinion 
by Ingraham, P. J. 


FORECLOSURE. See Real Estate. 


FOREIGN CORPORATION. See Warranty. 
INSURANCE. See Contracts. 


JURISDICTION. See Bankruptcy. 


LARCENY. 


Obtaining goods by a trick. —Plaintiff in error 
ordered goods at a store and directed them to be sent 
to a certain place where, she said, they would be paid 
for—they were sent by aclerk. On his entering the 
house, one D. took them, saying ‘“‘ these are the goods 
my sister ordered.’’ She asked the clerk to take a seat 
and went herself into the next room, saying she would 
look at them. After waiting some time the clerk dis- 
covered that she had gone from the house. There 
were other circumstances showing that the whole 
pretended purchase was a fraud and trick. Plain- 
tiff and D. were indicted for grand larceny. On 
the trial the court charged the jury that, in order 
to convict the prisoner, they must be satisfied that 
plaintiff, when she ordered, and D. when she obtained 
possession of the goods had a felonious intent to steal 
them. The prisoners were convicted. On appeal it 
was urged that when goods are obtained by purchase, 
the persons obtaining them cannot be convicted of 
larceny. 

Held, that the goods were obtained by a trick and 
fraud and not by purchase; it appearing in evidence 
that there was no intent to convey the property when 
the clerk permitted D. to take the goods for the pur- 
pose of looking at them. Judgment affirmed. St. 
Valerie v. People. ‘ Opinion by Learned, J. 


MANDAMUS. See Public Officers. 


MARRIED WOMEN. 

Separate estate. — Action on a promissory note made 
by defendant, a married woman, as principal and 
her husband as surety, and alleged to have been used 
for the benefit of defendant’s separate estate. The 
dealing was exclusively with the husband, the money 
was paid to him, and none of it went into defend- 
ant’s hands. There was nothing in the note indi- 
cative of any intention to charge defendant’s separ- 
ate estate, and no proof that the money was applicd to 





its benefit. The complaint was dismissed. On appeal, 
judgment affirmed. Prendergast v. Borst. Opinion 
by Brady, J. ‘ 
MISTAKE. See Contracts. 
NEGLIGENCE. See Damages. 
NOTES AND BILLS. 


1. Contract may be rescinded where note of a third per- 
son who had failed was ignorantly given and received.— 
Action to recover the balance of an account for goods 
sold. Plaintiff had received from defendant, in pay- 
ment, a promissory note of R. & Co. Said makers 
failed before the transfer, but both plaintiff and defend- 
ant were ignorant of such failure. The judge charged 
the jury that where the note of a third person was 
received in payment of a bill of goods and the maker 
had failed the day before the note was delivered, this 
was of no consequence in the absence of proof that de- 
fendants knew of such insolvency at the time of trans- 
ferring the note; defendants had judgment, but on ap- 
peal, the court of appeals held (43 N. Y. 159) the charge 
to be erroneous, and also, that under such circumstances 
the parties may rescind the contract, unless it appears 
that the vendor agreed to receive the note in payment 
whether the maker had failed or not; the judgment 
was reversed and a new trial ordered. The cause hav- 
ing come to trial again, the jury was directed to find 
for the plaintiff, and from this judgment the defend- 
ants now appeal. The evidence as tothe delivery was 
not materially different from that on the first trial: no 
proof was given that plaintiff agreed to receive the 
note after knowledge of the insolvency, or whether the 
maker had failed or not. Held, that where both par- 
ties act in ignorance of the failure, the decision of the 
court of appeals gives the plaintiff the right to rescind 
the contract on discovering the mistake. There was 
no question to go to the jury, and no error in directing 
a verdict for plaintiff. Judgment affirmed. Roberts 
v. Fisher et al. Opinion by Ingraham, P. J. 

2. Waiver of presentment.— The maker of a promis- 
sory note assigned to defendant, the indorser, all his 
property, and died before the maturity of the note, 
leaving no estate of which administration could be 
granted. Defendant informed plaintiffs before the 
maturity of the note that it would be impossible for him 
to pay it when due, and asked for time, saying that he 
would be sure to pay it if they would wait. Held, that 
defendant’s promise to pay was a waiver of present- 
ment and binding. Hunter ct al. v. Hook. Opinion 
by Brady, J. 

a 


CORRESPONDENCE. 
‘* BARBOUR’S REPORTS AGAIN.” 
Editor Albany Law Journal : 

Let me say in your valuable JouRNAL that Sweet- 
man v. Prince is another reversed case reported by 
Mr. Barbour, in vol. 62 of his reports, p. 256. See same 
case reversed ten years ago in 26 N. Y. 224. Also. 
apropos the reversed cases. See Crain v. Cavana, 62 
Barb. 109, and also in 36 id. 410. Same opinion, 
Vickery v. Dickson, vol. 62, p. 272. Opinion by Mullin, 
J. 8S. C., 35 Barb. p. 96. Opinion by Allen, J. 

It hardly seems worth while to remark that the 
reports had better be issued at longer intervals, than 
to have so many worthless cases filling valuable space 
in the library of a poor lawyer. 

Yours, etc., 


May 27, 1873. Cc. 8. M. 
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BOOK NOTICES. 


The Law of Railways, embracing C 
Domain, Contracts, Common x f Goods ar — 
eg tap Copan a 2 etc., etc. 

Isaac F. Redfield, LL. D., Chief Justice of Vermont. 
fth edition, carefully revised and enlarged. 2 vols. 

Boston: Little, Brown & Company, 1873. 

In this edition Mr. Redfield has made no important 
changes in the arrangement of his work, but has con- 
tented himself mainly with making the alterations 
and additions rendered necessary by recent decisions. 
In one respect, however, he has greatly improved upon 
the plan that he has generally and extensively followed 
in this and his other works, of inserting opinions of 
courts in place of notes. He now confesses that he 
has “long since become convinced it was not the best 
mode, either in writing or editing law books." We 
are glad that he has reached this conclusion, and shall 
be gratified to have him continue to “‘ eliminate as fast 
as possible all extended opinions from all law treatises 
with which we have had to do of late.”” We would 
suggest that he extend this elimination to his ‘‘Ameri- 
can Railway Cases,”’ the notes to which are particu- 
larly open to this objection. The notes to this edition 
are generally what they purport to be, and their con- 
densation has made room for nearly all the matter 
added to the former edition —about a hundred pages, 
beside the appendix of the cases reported while the 
work was in press. 

While it is not to be expected that this work should 
contain a reference to all the decisions bearing on the 
questions discussed, it is surprising to find that so 
important and so well-considered a case as Goddard 
v. The Grand Trunk Railway, 57 Me. 202, should have 
been entirely omitted from the discussion of the lia- 
bility of the company for the acts of their agents and 
servants. The author mentions several parts of his 
work, including that upon ‘‘Telegraphs,’’ and pro- 
nounces them “complete treatises,’’ which we are 
inclined to doubt, from the fact that they have not 
been thoroughly kept up with the current of the decis- 
ions. For instance, on page 335, vol. II, we find a 
note based on the decision of the supreme court of 
New York, in Baldwin v. The U. S. Telegraph Co., 
54 Barb. 505, but nowhere in the work do we find any 
reference to the decision of the court of appeals in 
the same case (45 N. Y. 744) reversing the decision 
below, and on the very point relied upon by Mr. Red- 
field. 

These illustrations may serve to show that the work 
has not been thoroughly revised. Of its intrinsic 

merit we need not speak. It has been before the pro- 
fession for many years, and has long been justly 
regarded as the ablest work yet published on the 
subject. 


7 a gieent 


The United States Statutes at t Lares, Treaties and Postal Con- 
ventions, 1872-3. Edited Geo P. Sanger, Counselor 
at Law. Boston: hited, rown & Company. 

This book contains the Statutes at Large and the 
Private Laws passed at the last session of Congress, 
and the Treaties and Postal Conventions, each sepa- 
rately paged and indexed for binding with the parts 
heretofore or hereafter to be issued. The work is 
jone by authority, and is to be continued annually. 
It is well arranged, well edited and well printed; and 
the promptness with which it is issued is most praise- 
worthy. 


DECISIONS OF THE COURT OF APPEALS. 


Decisions in the following cases were handed down 
on Tuesday last: 


Judgment affirmed with costs— Durkee v. Marsh — 
Bodine v. Killeen— Youngs v. Youngs— Kearney v. 
Sheahan — Hubbell v. Medbury — Day v. Ruprecht — 
Farnum v. Wilbur— Martin v. Silliman— Hawley v. 
Keeler.—— Judgment affirmed—Smith v. The Peo- 
ple. —— Judgment reversed and new trial granted, 
costs to abide event— Moore v. Pitts.—— Judgment 
reversed and new trial granted, costs to abide event, 
unless plaintiff stipulates to reduce recovery to $624.15, 
and if so reduced affirmed with costs—Cooley v. 
Howe Machine Company. ——Judgment of general 
term reversed, and that of special term affirmed with 
costs — People ex rel. Dilcher v. The German United 
Evangelical St. Stephen’s Church of Buffalo. Order 
affirmed with costs — In the matter of the petition of 
John J. Astor to vacate an assessment. 
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NOTES. 


Messrs. Little, Brown & Co. will publish, either in 
this month or next, new editions of the following 
works: Parsons on Contracts; Rawle on Covenants 
for Title; Bishop on the Law of Marriage and Divorce; 
and Hilliard on Torts. Also the following new works: 
United States Digest, vol. 3, new series, covering the 
year 1872; Bigelow’s Index of Overruled Cases; May 
on the Law of Insurance; United States Statutes at 
Large, vol. 17; Clark and Finnelly’s House of Lords 
Reports, edited by Hon. J. C. Perkins, vols. 1 to 4; and 
De Gex, Fisher and Jones’ Reports, by the same editor, 
vols. 1 to3.—A member of parliament, in a recent 
speech, mentioned some curious instances of small 
parishes. It seems that, in the county of Northum- 
berland, there is a parish consisting of one acre, three 
houses, and a population of three. In the Union of 
York there is a parish consisting of a quarter of an 
acre, four houses, and a population of fourteen. In 
one parish there was a population of one, viz.: “‘anold 
woman who kept a pig and a donkey.’’——A transla- 
tion into Italian of Mr, Joshua Williams’ Principles of 
the Law of Real Property has recently been published, 
at Florence. The references to cases have been gen- 
erally omitted, but the references to text-books have 
been retained.—The Canada Law Journal gives some 
statistics showing the results of trial by judge and by 
jury upon the number of convictions. For the same 
period, in three counties, including the cities of To- 
ronto, Hamilton, and London, the number of commit- 
ments was 267; of these 165, or about three-fifths, 
elected to be tried by the judge. In all the rest of On- 
tario the number committed for trial was 669, of whom 
the large number 557, over five-sixths, claimed the right 
to be tried by the judge alone without a jury. There 
were 573 convictions in 742 tried by judges, a little over 
77 per cent. 98 convictions in 194 cases tried by juries, 
50 per cent. Distinguishing between the three coun- 
ties which include the cities named, and all the other 
counties in the province together—in the former, of 
267 tried by the judge, 107, say two-fifths, were con- 
victed; of 165 tried by the jury, 102, say three-fifths, 
were convicted. In all the other counties, of 577 pris- 
oners tried by judge alone, 466, or nearly five-sixths, 
were convicted ; of 92 tried by jury, 55, or nearly three- 








fifths, were convicted. 
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THE PROPOSED CODIFICATION OF INTER- 
NATIONAL LAW. 

Like most great publi¢e conceptions whose realiza- 
tion is, at best, in the somewhat distant future, the 
Codification of International law is wanting in imme- 
diate and pressing interest. But, if the completion 
of such a magnificent plan is ever to be effected, a 
beginning must be made somewhere and sometime, 
and the efforts of publicists, jurists and journalists 
must be first put forth to excite interest in the pro- 
posed codification. Matters which are so widely 


diffused in detail and interests which are so little 
noticed or known by the people at large, as interna- 
tional matters and interests, do not gather themselves 
into unity and organization without the efforts and 
observations of individuals capable of discerning 


these matters and interests as parts of a great whole, 
and in their relation to each other. A great and 
practicable plan of improvement in the relations of 
nations may escape the attention of the masses, and 
fail of adoption for ages, simply on account of want 
of interest among those most to be affected, but least 
directly concerned. The heads of governments do 
not initiate changes in international relations. It is 
the province of government to administer properly 
laws already made or recognized, and to attend to 
relations already brought out and defined. It is not 
the province of government, in the first instance, to 
suggest reforms and devise improvements. The sug- 
gestions of innovations and improvements come 
originally from the thinkers, the publicists, the journal- 
ists of the country, who represent and express the 
common conception and sentiment. This has been, 
and doubtless will be, the order of the development 
of all reformations. The codification of international 
law will be no exception to this rule. Conceived by 
men of broad and liberal views, great learning, re- 
search, ability and assiduity, felt by the masses, 
expressed by the publicists, organized and placed in 
definite form by jurists, the movement toward inter- 
national codification will gradually develop and come 
to its final compietion and ratification by the several 
governments intended to come within its scope and 
influence. 

It will not do to ignore and decry this movement, 
because its ultimate development is necessarily in the 
distant future ; nor because there is at present no fully 





expressed desire and pressing need for the changes 
proposed; nor because the plan is yet but a theory, 
and the movement itself lacks organization; nor be- 
cause the ideas of its promulgators are wanting in 
continuity and conformity, or their efforts are de- 
ficient in association. The evolution of all great 
movements has witnessed greater chaos and periods of 
less organic power than this movement toward the 
codification of international law exhibits at the pres- 
ent time. There is, in fact, a strong tendency toward 
organization among the jurists and publicists of Europe 
and America, as the letters of distinguished persons, 
published in the Law Journal, fully demonstrate. 
Much of the work which a congress of international 
jurists would have to consider at its initial meeting 
is already in definite form through the labors of Mr. 
Field and others. Then, too, codification in all de- 
partments of law is progressing in importance every- 
where. The experience of the ages prefers to express 
itself in positive law, and to content itself no longer 
with the undefined and scattered fragments of law 
which compose all common systems of jurisprudence. 
This desire for codification in municipal law is com- 
municated very naturally to the higher and grander 
department of international jurisprudence, where the 
experience of nations is getting ready to express 
itself in definitive form and in positive law. 

There is, indeed, what is called the “Common Law 
of nations ;” but it is so vague and undefined that 
each nation puts its own interpretation upon it, and 
assents or dissents to its judgments according to its 
pleasure or interest. Elementary writers, even, differ 
as to the most important and familiar principles of 
international law. In the simple matter of the extra- 
dition of criminals, Grotius, Vattel, Rutherforth, 
Heineccius, Burlemaqui, Schmelzing and Kent are of 
the opinion that the extradition of fugitives from 
justice is a matter of perfect jural obligation, and 
should be recognized as a part of the common law of 
nations, to be enforced and adjudged as other branches 
of the common law. Puffendorf, Martens, Veet, 
Leyser, Kliiber, Kleist, Schmaltz, Saalfeld, Heffter 
and Mittermeyer declare that it is only a matter of 
imperfect obligation, and is to be enforced, if at all, 
only by express convention or treaty between the 
nations concerned. This divergence of views is 
characteristic of the whole international law, public 
and private; and if we are to have any thing which 
is worthy to be called a “Law of Nations” there 
certainly should be something more definite and 
positive. It is true that many of the European 
powers, together with the United States, and other 
American governments, have positive treaties among 
themselves, declaring, in positive language, the rela- 
tions which they agree to sustain to each other in 
certain matters, and expressing, in part, the law of 
these nations. But there is still a great portion of 
the relations and laws of these nations which remains 
in the region of the undefined and imperfect. If a 
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point in the common law of nations comes up for 
adjudication, the decision is now, almost uniformly, 
that no court has jurisdiction, because all matters not 
expressly provided for by treaty are matters of im- 
perfect obligation, and cannot be enforced like any 
other branch of common law. We have, then, prac- 
tically, no common law of nations; and the only 
international law which has any ' binding effect are 
those rules to. which the governments have given 
express assent by treaty or convention. 

And when it is considered how small a part of inter- 
national law is thus expressed, and, at the same time, 
how immense and important is the commerce of the 
world, and how intricate and close are the relations 
of nations becoming, the great deficiency in the law 
of nations becomes partially evident, and the neces- 
sity for the proposed codification assumes striking 
importance. 

- The chief objection which is raised against the pro- 
posed codification is, that the nations are not prepared 
to adopt or ratify a code of international law, so as 
to make it as binding as treaty provisions. This is 
assuming that the common sentiment of humanity and 
the individual sentiment of the governments are against 
any law of nations at all; for, as we have said, there 
is now practically no law of nations per se. That 
such is the sentiment of humanity and of enlightened 
governments, we cannot bring ourselves to believe. 
In fact, an observation of the course of international 
events during the last half century, and particularly 
during the immediate past, shows a decided tendency 
toward the recognition of binding laws among nations, 
and their enactment in the form of positive laws, 
And itis not too much to expect that the well-digested 
work of an able commission or congress of unofiicial 
publicists and jurists will attract much and favorable 
attention in official quarters, It is, perhaps, too much 
to hope that the first work of such a commission will 
meet with entire approval; but alteration and amend- 
ment will follow, official attention will increase, pub- 
lic sentiment will be aroused, and the movement will 
gather strength and organization as time passes. The 
adoption of such a Code by any two of the principal 
powers of Europe and America would go far toward 
securing the adoption of some international Code 
among them all. At present the several nations have, 
in fact, and in the form of treaty or convention, par- 
tially codified the law regulating their intercourse. 
If any two or more nations agree upon the entire 
codification of the law of their intercourse, we shall 
have made a long stride in the procurement of a gen- 
eral codification of the whole law of nations. 

But the precise manner in which the movement 
toward a codification of international law shall develop 
itself, is beyond human prevision. It is sufficient 
now to realize that such a codification is both desira- 
ble and probable, and to this end let the promulgators 
of the law of nations in all christendom put forth 
their continued and united efforts. 


THE LIABILITY“OF PASSENGER CARRIERS 
FOR THE TORTS OF THEIR SERVANTS. 


In isaaes v. The Third Avenue R. R. Co.,47 N.Y. 122 
(7 Am. Rep. 418), the court of appeals stretched to its 
uttermost limit the doctrine that a master is not liable 
for the torts of his servants. It held that the defend- 
ants were not liable for injuries occasioned by their 
| conductor’s pushing a passenger, who desired to 
alight, from the car while it was in motion. This 
decision was placed upon the ground that the act 
was not done in the line of duty, nor within the 
scope of the authority conferred by the master. Yet 
the same court has decided that it is the duty of 
street car conductors to stop their cars, and to assist 
persons on, and one for a breach of which the master 
is liable; @ fortiori it is the conductor’s duty to stop 
his car, and assist persons off. And such are pre- 
sumptively his instructions. There are three or four 
other recent decisions that hold a rule more satisfac- 
tory. In Bryant v. Rich, 106 Mass. 180, common 
carriers of passengers by steamboat were held to be 
liable for an assault and battery committed by their 
steward and table waiter on a passenger upon his 
interference, by a proper remark, with their rude 
treatment of a fellow passenger, in reference to a 
meal which he had taken on the boat. The act of 
the servants in this case were much less “within the 
scope of the authority conferred by the master” than 
in the New York case, but the court held the master 
liable, and adopted, as a correct statement of the 
contract between the carrier and his passenger, the 
following, from Pendleton v. Kinsley, a Rhode Island 
case, not yet reported: “ Passengers do not contract 
merely for ship-room and transportation from one 
place to another, but they also contract for good 
treatment, and against personal rudeness and every 
wanton interference with their persons, either by the 
carrier or his agents, employed in the management 
of the ship or other conveyance.” This interpreta- 
tion of the contract of the carrier, said Chief Justice 
Chapman, “is not unreasonable. It is not more ex- 
tensive than the necessities of the passengers require. 
Nor is it difficult to perform. The cases in which it 
is violated by servants, even of the lowest grade, on 
board a ship or engaged in the management of a rail- 
road train are rare, and the carrier, rather than the 
passenger, ought to take the risk of such exceptional 
cases, the passenger being necessarily placed so much 
within the power of the servants.” 

In Goddard v. The Grand Trunk Railway, 57 Me. 
202 (2 Am. Rep. 39), the obligation of carriers to 
passengers was thoroughly discussed, and it was held 
that the carrier must not only protect his passengers 
against the violence and insults of strangers and co- 
passengers, but a fortiori against the violence and 
insults of his own servants; and the court added: 
“If this duty to the passenger is not performed, if 





this protection is not furnished, but, on the contrary, 
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the passenger is assaulted and insulted through the 
negligence or the willful misconduct of the carrier’s 
servant, the carrier is necessarily responsible. 

The same doctrine was held in Sherley v. Billings, 8 
Bush. 147, where a passenger upon defendants’ boat 
was assaulted and injured by an officer of the boat. 
The court said: “Every individual who commits his 
person to the custody and government of others has 
the right to expect from them the highest practical 
degree of care and skill. So, likewise, has he the 
right to expect protection from injuries or outrages at 
the hands of strangers or of fellow-passengers, if by 
the use of reasonable foresight such injuries could 
have been anticipated and averted. This protection 
passengers upon steamboats must receive from the 
officers of the vessels, and it is one of the stipulations 
of the implied contract between the carrier and the 
passenger that such protection shall be afforded by 
these officers. They represent the carrier, as selected 
by him, and it is his imperative duty to see that the 
passenger is treated by them with ‘civility and pro- 
priety.’ If these officers fail to use reasonable dili- 
gence in the protection of the passenger from injuries 
at the hands of strangers or other passengers the 
contract is violated, and the carrier can be held re- 
sponsible for such damages as the injured passenger 
may have sustained by reason of such failure. To our 
minds, both the reason and philosophy of the law 
demands that such contract shall protect the passenger 
from injuries and insults at the hands of those who, 
for the time being, are intrusted with the custody of 
his person.” 

So in Passenger Railroad Co. v. Young, 21 Ohio, 518, 
where the conductor of defendants’ street car caused 
plaintiff to be wrongfully ejected from said car the 
court. held that defendants, by placing the conductor 
in his position, invested him with the implied authority 
of determining who ought to be admitted and who 
excluded from the car, and for the wrongful exercise 
of this authority by the conductor, the corporation 
was liable. 

In the recent case of Bayley v. Manchester, Sheffield 
and Lincolnshire Railway, L. R., 7 C. P. 415; 3 Eng. 
R. 308 (1872), the plaintiff, a passenger on defendants’ 
line of railway, sustained injuries in consequence of 
being violently pulled out of a railway carriage by 
one of the defendants’ porters, who acted under an 
erroneous impression that the plaintiff was in the 
wrong carriage. The defendants’ by-laws did not ex- 
pressly authorize the company’s servants to remove 
any person being in a wrong carriage, but they pro- 
vided that no person should be allowed to enter any 
carriage, or to travel therein, without first having paid 
his fare and taken a ticket. They likewise provided 
that the porter should act under the orders of the 
station master, etc., and do all in their power to pro- 
mote the comfort of the passengers and the interests 
of the company. Held, by the court of Common Pleas, 
that the act of the porter in pulling the plaintiff out 


of the carriage was an act done within the course of 
his employment as the defendants’ servant, and one 
for which they were therefore responsible. See also 
The Thetis, L. R., 2. A. & E. 365, wherein are collected 
the authorities. ‘ 

A due regard for the safety and comfort of the 
traveling public demands that the contract between 
the carrier and his passengers shall be construed in a 
manner more favorable to the latter than it was in 
Isaacs v. The Third Avenue Railroad Co, To the agents 
the carrier himself selects, and of whose character the 
public can know but little, is committed the care and 
protection of thousands, and an enlightened public 
policy requires the courts to so apply the principles of 
law as to secure this protection. 


SS 
CURRENT TOPICS. 


A remarkable example of the “law’s delay” is. 
found in the last volume of the Virginia Reports, 21 
Grattan, where a cause was reported as decided in 
1871, which was commenced in 1845, twenty-six 
years having elapsed between the beginning and the 
decision in the court of appeals. The point decided 
in the case (Seig v. Accord’s Executor) was that where 
one of two joint administrators has an account against 
his intestate which was barred by the statute of limi- 
tations before the death of the intestate the bar of 
the statute will not be removed or the debt revived 
by the statement or admission of his co-administrator 
that the account is correct—a point which is too 
clear for adjudication, we should think. And the 
cause was “remanded” * * * * * * for 
further proceedings tobe had * * * in conform- 
ity with the opinion!” 


The court of appeals on Tuesday made known their 
decision reversing the judgment in the Stokes case, 


and ordering a new trial. The opinions were written 
by Judges Grover and Rapallo, The judgment was 
reversed on the ground that incompetent evidence 
against the prisoner had been received upon the trial, 
that competent evidence offered by him had been 
rejected, and that the judge had erred in his charge. 
The evidence improperly admitted was that of Mrs. 
Moore, who was permitted to testify that certain evi- 
dence given by one of the defendant’s witnesses on 
cross-examination, and upon a collateral matter, was 
false. The admission of the minutes of the grand 
jury showing that an indictment had been found by 
that body for black-mailing was also held error, The 
evidence improperly rejected was offered by the ac- 
cused to show that the deceased, a short time before 
the homicide, had made violent threats against him. 
The court had already admitted evidence of threats 
made by the deceased which had been communicated 
to the accused, but declined to receive evidence of 
threats which had not been so communicated. This 
the court held error, on the ground that such evidence 
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was competent, upon the question whether or not the 
deceased had made an attempt to carry out his threat, 
and the homicide therefore excusable. This precise 
point has not been heretofore adjudicated in this State, 
but is in accordance with Keever v. State, 18 Ga. 194; 
Pritchette v. State, 22 Ala. 39; Campbell v. People, 16 
Tl. 170; Cornelius v. Commonwealth, 15 B. Monr. 539. 


But the most important error found was contained 
in that part of the charge of Judge Boardman, wherein 
he used the following words : 

“The fact of killing in this case being substantially 
conceded, it becomes the duty of the prisoner here to 
satisfy you that it was not murder, which the law would 
imply from the fact of the killing under the circumstan- 
ces, in the absence of explanation that it was man- 
slaughter in the third degree or justifiable homicide; 
because, as I have said, the fact of killing being conceded, 
and the law implying malice from the circumstances of 
the case, the prosecution’s case is fully and entirely 
made out; and therefore you can have no reasonable 
doubt as to that, unless the prisoner shall give evidence 
sufficient to satisfy you that it was justifiable under the 
circumstances of the case.” 

That this was in violation of the established rule of 
law, that malice, or intention, is to be proved like any 
other fact, no one has seriously questioned; but the 
supreme court took the ground that the general tenor 
of the charge being correct, this accidental lapse could 
not have prejudiced the prisoner, and was, therefore, 
not cause for reversal. On this point Judge Rapallo 
said: “ That so vital an error as one which should or 
might mislead the jury on the question as to the party 
on whom the burden of proof rested could come 
within the category of those which could not possibly 
prejudice the determination of the case, is utterably 
inadmissible. Nothing short of an unequivocal retrac- 
tion of that portion of the charge could have removed 
from the minds of the jury the impression which it 
was calculated to produce. It was the concluding 
portion of the charge, and afforded the jury a simple 
rule for their guidance in their consultation. The fact 
of killing was, as they were told, conceded. They were 
further told that it was the duty of the prisoner to 
satisfy them that this killing was not murder. That 
the law implying malice from the circumstances of 
the case the prosecution’s case was fully and entirely 
made out, and therefore they could have no reasona- 
ble doubt as to that unless the evidence on the part 
of the prisoner satisfied them that it was justifiable 
murder under the circumstances. Their inquiry was 
thus reduced to whether they were satisfied of the truth 
of the allegations on the part of the defense. If 
they were in doubt whether these were true or not, 
they were bound to convict.” 


Another point decided in the Stokes case is worthy 


of notice. In several recent cases the question of the 
constitutionality of the juries act of 1870 (ch. 477), 
has been raised. The general term of the first depart- 





ment, in a decision Tecently noticed in the Law Jour- 
nat, held the act to be constitutional, and this decis- 
ion the Court of Appeals has now affirmed. The court 
said: “While the constitution secures the right of 
trial by an impartial jury, the mode of procuring and 
impaneling such jury is regulated by law, either com- 
mon or statutory, principally the latter, and it is 
within the power of the legislature to make, from 
time to time, such changes in the law as it may deem 
expedient, taking care to preserve the right of trial by 
an impartial jury.” 


The election for judges held in Illinois on the second 
inst. resulted in the election of Mr. A. M. Craig to the 
supreme bench, in place of Chief Justice Lawrence, 
whose term had expired. Mr. Craig was the nominee 
of the farmers, upon a platform which declared that 
railroad charters are not contracts ; that the act of the 
Illinois legislature forbidding discriminations in freight 
tariffs was not repugnant to the constitution of the 
United States; that a recent decision of the supreme 
court was in “ violation of the principles of free gov- 
ernment,” and that their candidate must entirely 
agree with these several “planks.” So far as consti- 
tutional questions are concerned Mr. Craig will have 
an easy time of it on the bench, as he will be freed 
from the labor of examining precedents and authori- 
ties, his decisions being already cut and dried for him 
by a “convention of farmers.” To have important 
and intricate questions of constitutional construction 
adjudicated off hand, in a popular assembly, is some- 
thing novel, even in this country; but it only shows 
the possibilities of a “ government by the people.” 


——____—_—- 


NOTE OF CASE. 


In Moses v. Trice, 21 Gratt. 556, the court of appeals 
of Virginia decided an interesting question, relative 
to lost negotiable promissory notes. In this case it 
was held that an action at Jaw cannot be maintained 
on such a note, whether lost before or after maturity. 
The authorities upon this subject are conflicting, but 
the conflict results from the difference in the consti- 
tution and jurisdiction of courts. In England it is 
well settled that the action at Jaw on a lost negotiable 
note cannot be maintained, although the owner may 
have his remedy in chancery, where a suitable indem- 
nity may be required. Hansard v. Robinson, 7 Barn. 
& Cress. 90; Ramuz v. Crowe, 1 Exch. 166; 18 Eng. 
Law and Eq. 514. Where common law and equitable 
powers blend in the same court the action will, of 
course, lie, and the form is not essential. In Fales v. 
Russell, 16 Pick. 315, it was held that where a nego- 
tiable promissory note, indorsed in blank, was stulen 
from the owner before due, he may recover of the 
maker, in an action at law, on filing a bond. sufficient 
for the maker’s indemnification. But, in 3 Cowen, 
308 (a case decided before the fusion of law and 
equity in New York), it was held that an action at 
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law cannot be sustained by the owner of a negotiable 
note lost after due. In Ohio the rule is that an action 
at law will lie, if the note was lost after maturity, but 
if lost before maturity the remedy is in chancery. 
Thayer v. King, Ohio, 242, In New York, by 2 Re- 
vised Statutes, 406, §§ 75, 76, the owner of a lost 
negotiable note is allowed to recover on giving a 
bond of indemnity. Other States have similar 


statutes. 
— ee 


AN INTERNATIONAL CODE. 


VIII. 
MEMORANDUM FROM VERNON HARCOURT. 
(Memorandum on Mr. MILEs’ proposal for a confer- 
ence of jurists of various nations, with a view to 
the better settlement of the principles and practice 
of International Law.) 

I have carefully considered the important proposals 
which Mr. Miles has done me the honor to submit 
to me. 

I cordially concur in the great and benificent object 
to which those proposals are directed, viz.: The promo- 
tion of a greater concord of opinion among States 
with regard to their relative rights and duties, which 
may tend to obviate, in the future, a recourse to the 
brutal arbitration of the sword. 

This is a matter, however, which must be regarded 
not only from a moral and judicial aspect, but also in 
its political relations. We must not assume mankind 


to be wiser or better than they are, and practical action 
must be limited by counter-claims of pratical possibili- 


ties. Wedo not live in the republic of Plato, and we 
must conform our conduct to the existing condition of 
things, if we desire to effect something as statesmen, 
and not to be disregarded as Utopians. ; 

Applying ourselves, therefore, to the consideration 
of that which is at present feasible, I think the idea of 
codifying that body of opinion and practice which goes 
by the name of International Law is not capable of be- 
ing realized. It would extend these remarks too far to 
set forth all the reasons which lead me to that conclu- 
sion. Iwill state one objection which appears to me 
conclusive. I see no means of getting together any cor- 
porate authority which would have the right or the 
power to undertake such a task. Governments are 
either too timid or too prudent to embark in a discus- 
sion of which they cannot see the end, or the results 
upon interests which it is their duty to protect. I 
dismiss, therefore, altogether, that idea. 

The suggestion that, without official authority, the 
publicists of civilized States should constitute them- 
selves into congress, either temporary or permanent, 
for the purpose of ascertaining and defining the prin- 
ciples of the Law of Nations is, at first sight, plausible 
and attractive. But here again we are met by practi- 
cal difficulties in the execution of suchascheme. Who 
is to convene such a body, and how are its members to 
be selected? If it is to be open to all, indiscrimi- 
nately, it would be unworkable from its magnitude, 
and nothing but confusion could be the result. But, 
if it is to be limited, who is to decide on the principle 
of selection? 

The world would be jointly parties of a self-consti- 
tuted body, which should assume to pronounce on 
matters which involved the highest interests of States. 
This authority would certainly be questioned, probably 








ridiculed, inevitably disregarded by those who were 
disposed to depart from its conclusions. 

Can, then, nothing be done? I am very unwilling to 
accept so hopeless a conclusion. International Law 
being what it is, viz., the public opinion of nations 
with reference to the rules which ought to govern their 
conduct each toward the other, is necessarily of a 
complex and a somewhat fluctuating character. 

It is, and always must be, in a state of growth; and, 
like all things that grow, it must in many of its parts 
be incomplete, and therefore uncertain. 

Parts of it are accepted and established; other parts 
are changing and passing away; others, again, are in- 
choate and growing. 

To ascertain by careful investigation what portions 
of that body of law and practice belong to either head 
would, I think, be a possible work; and, if so, then 
undoubtedly one of great value. 

The misfortune is that publicists are not as yet, by 
any means, agreed on the principles of such a classifi- 
cation. 

To come to some understanding upon such points 
would be a great stepinadvance. According to my es- 
timate, at least, of the present state of European opin- 
ion, an attempt to attain a harmony or concord in acom- 
mentary of this sort would not be at present practica- 
ble. But, happily, in England and the United States, 
there exists a broad basis for common thought and 
common action. The English and American mind on 
such subjects has been formed in a common mould. 
They are hardly less allied in modes of thought than 
they are in raceandin blood. They derive from acom- 
mon intellectual ancestry of juridical descent. The 
points of difference of opinion between the Anglo-Saxon 
international jurists on either side of the Atlantic are 
singularly few. It, therefore, seems to me a thing not 
impracticable, that the students of International Law 
in England and America should arrive at some com- 
mon understanding. If these two countries, bound to- 
gether by the common interests that belong to great 
maritime and commercial States, could present to 
Europe a combined and harmonious view of their mat- 
ters, a great advance would have been made, 

Would it not be possible, that a certain number of 
English and American jurists who might be willing to 
co-operate in such a work might meet together and ex- 
amine the actual condition of International Law on the 
principal heads, especially those which relate to a state 
of war? They might agree to report what appeared to 
be settled and what to be uncertain. They would start 
from the basis of what exists, rather than indulge in 
loose speculations as to what ought to be—a course, 
however, which must not preclude the indications of 
desirable amendments. When they found agreement 
impracticable, they would endeavor, in the candid and 
amicable spirit of scientific inquiry, to work and meas- 
ure the extent of disagreement. Such a society might, 
without any pretension to authority, and without at- 
tempting either to codify or to legislate, prepare.a use- 
ful commentary on the principal heads of International 
Law whose value would resemble that which belongs 
to a text-book prepared in a considerate and impartial 
spirit. 

It would have the advantage of bringing to its con- 
clusions the concurrence of many minds, and the con- 
formity of opinion of the publicists of two nations who 
have always been largely occupied with the subject. 
I need not say that such a work should be undertaken 
in no controversial spirit, and there should be. no at- 
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tempt to coerce the opinion of the minority by a ma- 
jority. When difference of opinion existed, that dif- 
ference should be fairly admitted and exhibited. 

If England and America could present to Europe a 
view of this subject, on the whole harmonious, I think 
the first step in the desired direction would be virtu- 
ally established. 


IX. 


MR. WESTLAKE TO DR. MILES. 
Lancoun’s Inn, Lonpon, W. C., 
2 New SquaRE, CO. bth Apri’ 1878. } 

My Dear Srr—I will now, as I promised, give a for- 
mal answer to your note, on an International Code. I 
believe that the attempt to make a complete code 
would fail, through the extent of disagreement which 
it would reveal. For instance, a collection of laws, 
national or international, calling itself a code, but omit- 
ting the laws of contract, would be a jest. Now, the 
law of contract must provide, among other things, for 
the binding force of contracts asthe general rule, for 
the definition of the cases which are exceptions to that 
rule, and for the mode in which relief is to be applied 
in those cases, that is, whether the party who claims 
the relief must have recourse for it, to some, and if so, 
to what, authority, or may apply the relief to his own 
case by simply declaring that he is not bound by a par- 
ticular contract into which he has entered. But, if 
you will reflect on the recent denunciation by Russia 
of the Black sea clauses of the treaty of Paris, for 
the wide differences of opinion which were then shown 
to exist, not only among governments, but even among 
eminent and thoughtful men, both as to the binding 
character of those clauses and as to the right of Russia, 
if they were not binding, to denounce them at the time 
and in the manner chosen by her, I am satisfied that 
you will agree with me that neither could the thirty or 
fifty jurists and publicists, whom you contemplate, 
arrive at some tolerable unanimity on the international 
law of contract (supposing, of course, that they did not 
evade the difficulties by confining themselves to trivial 
generalities, utterly without practical use), nor would 
their work have much chance of being adopted by gov- 
ernments, if they could. 

The example which I have chosen is the more suited 
to our present purpose, in that the adoption of an in- 
ternational code by governments would itself be a case 
of contract on the largest scale, and any uncertainty 
which the Code might leave about the international 
law of contract would, therefore, be an uncertainty as 
to the very basis of its own authority. If a national 
code, which omitted the law of contract, would be a 
jest, an international code which did so would be 
doubly a jest. 

But you have so warmly welcomed M. Rolin Jacque- 
myns’ project of a conference of jurists, for the pur- 
pose of laying down certain fundamental principles of 
international law, and establishing a permanent body 
or academy for its study, that it is due to you that I 
should not merely express my opinion of the proposal 
contained in your own note, but should also say what 
efforts, other than drafting a code, I think that the 
leading international lawyers may usefully make in 
combination for the improvement of that science. I 
so far agree, both with you and M. Rolin Jacquemyns, 
as to think that such efforts may and ought to be made; 
and, in order to explain my views on the subject in the 
fullest manner possible, [ inclose herewith a copy of 





my reply to M. Rolin Jacquemyns’ memorandum, 
which I have addressed to him under yesterday’s date. 
Believe me, my dear sir, 
Yours very truly, 
J. WESTLAKE. 
The Rev. JAmMEs B. MILEs, 
Boston, Mass., U. S. A. 


x. 
MR. WESTLAKE TO M. ROLIN JACQUEMYNS. 


2 New SquARE, LINCOLN’s Inn, W. C., 
6th April, 1873. 


Dear Rou JACQUEMYNS:—I sit down to give a 
formal answer to your “ note confidentiale,”’ etc. 

Its leading idea, as described at page 6, is to organize 
collective scientific action, as a third factor of inter- 
national law, by the side of diplomatic and of indi- 
vidual scientific action. 

In national law, great and even decisive weight has 
usually been given, within certain limits, to the opin- 
ion of a technical class, composed of judges, practi- 
tioners and professors, or other methodical writers on 
law. The limits are these; that the leading maxims 
on which the law of a nation rests are usually deter- 
mined, at an early period of its history, by the genius 
and circumstances of the whole community, but the 
development of those maxims, in their application to 
details which, in the progress of the nation, con- 
tinually become more complicated, is either intrusted 
to the technical class, or made by the legislature with 
an almost exclusive deference to their opinion. But, 
here again, the legislature is often required to inter- 
pose, not in order to assist the development of the 
fundamental maxims of the national law, but to lay 
down new rules, and thereby create new rights, in 
order to remedy an intolerable situation which has re- 
sulted from the rights conferred by the old law; in 
this case, however, the opinion of the technical legal 
class earries much less weight than that of political 
economists, physicians, or whatever other class may be 
technical with regard to the subject in hand. 

In international law, diplomatists and other states- 
men, in respect that they have to deal with special 
questions, correspond to the judges and practitioners 
of national law; but their only claim to rank as mem- 
bers of a technical class is the very insufficient one 
derived from their superior knowledge of details, since 
in their ways of viewing things they are as popular 
and one sided as the mass of the people. Internation- 
al law has its own judges and practitioners in the prize 
courts; but these deal with only one small department 
of a vast subject. On the whole, then, the professors 
and other methodical writers form, almost singly, the 
technical class, whence it follows that a great weight 
of responsibility rests on them to do what they can, 
but that their opinion never can have, vor is it reason- 
able that it should have, an authority equal to that of 
the entire technical class on national law. Again, the 
fundamental maxims of international law are not yet 
so completely fixed by the consent of mankind, as 
those of any national law must be before their further 
development can be handed over by the community to 
the technical class; and a large part of international 
affairs results from situations which are represented 
by some State as being intolerable, though they have 
not arisen from the breach of any existing rule of law, 
and which, therefore, correspond to those situations 
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in national affairs in finding the remedy for which the 
technical legal class is but little consulted. 

For these reasons I think that the most eminent stu- 
dents of international law in all countries would do 
well to form themselves into a society, with a view to 
collective action for ascertaining and improving that 
law, but that they should leave the place and value of 
that action, as a factor of international law, to be de- 
termined by others, according to the results which 
may be found to flow fromit. We have in London 
two types of scientific society. The common one is 
very free and open, as to the conditions of member- 
ship, but the management is vested in a council, 
which does not scruple to take action as to matters con- 
nected with the particular science. The Royal and 
Linnecean societies, the former of which embraces a wide 
range of science, are more strict in admitting members, 
but in other respects they conform to the common type 
as above described. On the other hand, the Political 
Economy club is extremely select as to its membership, 
but it exists only for discussion, and takes no collective 
action. The society which you propose would be ex- 
tremely select, but would also take collective action, 
and I agree with you in both points. I think, however, 
that the election of members must be by simple co- 
optation, without any veto by governments, and with- 
out any rule as to the number of members who might 
be admitted from the same nation. As to the former 
point, I doubt much whether any government would 
accept any participation, direct or indirect, in the so- 
ciety; and, at least, I am convinced that, in the present 
state of the world none would do so unless for some 
sinister object, as for instance, it is just possible that 
some government, if it felt the existing state of posses- 
sion to be especially favorable to it, might countenance 
the society in the hope that it would reprobate all at- 
tempts to alter the existing state of possession. As to 
the latter point, any regulations which might be laid 
down for the collective action of the society might use- 
fully take some account of the nationality of its mem- 
bers, so as to prevent the members belonging to one 
nation, or a few, from using the society for sinister 
purposes, or even for the promotion of opinions not 
generally accepted, though honestly held; but I do not 
think that the society should reject the light which it 
would derive from the membership of an eminent per- 
son, merely because many other qualified persons from 
the same country were already on its list. 

I do not think that any rules should be laid down as 
to the conditions of eligibility. I have already re- 
marked that statesmen in general belong to the tech- 
nical class with regard to international law, so far as 
concerns their having to deal with special questions in 
it, and their consequent knowledge of details. It 
might be a great encouragement to them to emulate 
the judges and practitioners of national law, in the 
consistency and reasonableness of their manner of 
dealing with special questions, if by doing so they could 
obtain the honor of being elected members of the so- 
ciety of international lawyers, whether they had shown 
those qualities as diplomatists, as foreign ministers, or 
even in opposition. I think, also, that a great histo- 
rian might be a proper person to be elected a member. 
Indeed, it is one of the difficulties of international 
law that while in it, as in all other moral subjects, the 
public conscience must be the ultimate arbiter, there 
is not, and from the nature of the case there can- 
not yet be, any well-defined class of persons posses- 
sing within itself all the elements necessary for taking 





the lead in the direction of the public conscience with 
regard to it; and it, therefore, appears to me to be of 
vital importance, when an attempt is being made to 
organize those who possess the most of those elements, 
that none who may be of value should be arbitrarily 
excluded. It is true that the society must not be as 
open as the larger scientific societies of London, be- 
cause, although there are many persons whose opinions . 
on international law are entitled to so much weight as 
is implied in electing a council, it is impossible to dis- 
tinguish them from those whose opinions are entitled 
to no weight at all. But, assuming that the society 
must be limited to those whose opinions ought to be 
severally reckoned, the right form for the limitation to 
take is, in my opinion, that adopted in the London 
Political Economy club, namely, a limit to the total 
number of members. 

As to the work of the society, I think it should not 
begin by laying down principles, but should first win 
the confidence of the public by doing some things 
which will be generally recognized as useful. For in- 
stance, you recommend it to take up the extension to 
all States, in the manner indicated by article 6 of the 
treaty of Washington, of the rules of neutrality laid 
down in that treaty. You wrote this before the recent 
debate in the House of Commons, and I am convinced 
that you would now agree with me in recommending the 
society to consider how those rules should be amended 
or interpreted. If it were to agree to recommend a 
new text of those rules, or an interpretation to be offi- 
cially added to the present text of them, and such new 
text or interpretation were to be generally adopted by 
governments, the society would take rank at once as a 
power in international law; but, until it is recognized 
as an authority, I do not think the society would do 
any good, or even hasten the time of its own recogni- 
tion as an authority, by emitting statements of princi- 
ples which, if not too vague to be of use, must be in 
the nature of legislation. 

You were kind enough to ask, also, whether I should 
be ready to take part in such a conference as you pro- 
pose. Ican only reply that I should esteem it an honor 
to be permitted to be one of the founders of such a 
society or institution as we both have in view, but that 
I have not at present the time for sucha close study 
of the current literature of international law, and of 
the events that occur with a bearing on it, as I 
should consider to be a duty on the part of all mem- 
bers of so select a body. 

Believe me, very dear Rolin Jacquemyns, 

Yours sincerely, 
J. WESTLAKE. 


—— 


Xi. 
PROF. CLARK, OF CAMBRIDGE, ENGLAND. 


23 Rose CRESCEN, } 
March 29, 1873. ) 

My Drar Str— You have paid me the compliment 
of asking me for my answer to certain questions, upon 
the proposed convention of a senate of jurists, with 
the object of forming an “ International Code.” 

If I may be allowed to answer generally, I think I 
can convey my opinion more correctly than if I merely 
gave separate replies to your first two questions. 

I have thought that an association of eminent inter- 
national jurists might be of great use for the purpose 
of determining what is really the consensus of nations 
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upon the debated points in the system called “‘ Inter- 
national Law.”’ In settling this question they would 
merely be giving their decision upon a matter of fact, 
but would speak with an authority likely to be re- 
spected from their study of the subject, and from 
their professional reputation, which any incorrectness 
would jeopardize. 

Whether the previous practice of nations required 
modification — whether a change of public opinion 
required positive recognition, or even a new view in- 
culcation is a matter of opinion, which would, I 
think, most advantageously come within the con- 
sideration of your senate, but should be kept most 
distinctly separate from the matter of fact mentioned 
above. Most, if not all, the attempts at a Code which 
I have hitherto seen are vitiated, from first to last, by 
the confusion between what actually is the practice 
and feeling of nations, with what ought, in the 
opinion of the author, to be International Law; and I 
am not at all sure that even the use of the term 
“Code”’ might not convey a prejudice to the minds of 
many practical men arising from the common fault 
just mentioned, unless accompanied by a clear state- 
ment of the functions of your senate, and of the 
intention to keep matter of fact and matter of opinion 
apart. The evolution of a number of detailed rules 
from a few abstract principles would merely, in my 
opinion, add to the discredit with which any system 
of International Law is looked upon by a large number 
of thinking people. 

Subject to the above remarks, I consider the con- 
vention of such a senate as you propose highly desir- 
able. I think it should be held with the view of 
forming a permanent body, to meet periodically in 
the place most conveniently situated for the majority 
of members. 

Such meetings would, I think, be of use for the 
recognition of any general change in public feeling, 
statements of which would be deliberately scrutinized, 
and cautiously accepted by known authorities with a 
reputation at stake. 

At present, public feeling on International Law, as 
on other matters, is often only declared and guided by 
journalists, who, allowing them the best possible 
intentions, only write for a temporary object, and 
without the full knowledge possessed by men who 
bring special study to bear upon the subject. 

From what I have said on the first question, it will 
be clear that my opinion is decidedly in favor of the 
professional rather than the official character of such a 
senate as you propose. A recommendation of dele- 
gates, as men of character and learning, is the very 
utmost letter of credit which they should bear from 
their State, and it should be clearly understood that 
no State is in the slightest degree bound or represented 
by the votes of its delegates. 

The place is simply a question of convenience, I 
should myself be much in favor of London as easily 
accessible from most parts of the continent and lying 
on the ordinary route between America and Europe. 

I would gladly serve on such a senate, only remark- 
ing that my attendance at the first meeting is a little 
problematical, if the place be at any great distance in 
Europe, and impossible, I regret to say, if it be in 
America. 


Believe me to remain, dear sir, very faithfully yours, 
E. C. Cuark. 
Regws Professor of Civil Law, Cambridge. 





XII. 
FROM AUGUST VISSCHERS. 


For upwards of twenty-five years, honored, sir, I am 
acquainted with the doctrines of the friends of peace 
in America and in England. The names of your 
celebrated authors, especially of those who have written 
on arbitration and the high court of nations, are 
known to me. Neither are you unacquainted with 
the sense and.purport of the resolutions that have 
been adopted at all the international congresses of the 
friends of peace in which I have taken part, in Brus- 
sels, in 1848, in Paris, in 1849, in Frankfort Sur le Mein 
in 1850, in London, in 1851. I have remained true to 
my faith in the future, but the human mind must pass 
through many evolutions before these doctrines can 
be realized. 

My conviction is, that thanks to the facility of com- 
munication, that in shortening distances permits of 
men inhabiting different countries being brought to- 
gether in bonds of human brotherhood, the moment 
has arrived when they should think ‘“‘to help them- 
selves’’ by inquiring into the means best calculated to 
avert, to judge and to repress conflicts between gov- 
ernments and nations by the reform and completion 
of public international law. Arbitration such as is 
now practiced, is but an incomplete measure. Sub- 
mission to arbitration has no obligatory character; a 
tribunal has no weight until its decisions are based on 
a written text, this text should take the form of law, 
consequently should be ratified by treaty. One nation 
alone cannot draw up this formula, it should be dis- 
cussed in allits bearings. But before attempting to 
draw it up or to decide the compilation, should there 
not be numerous precedents gathered to clear the way? 
Numerous dissertations to throw light on the most 
questionable points? | 

There is an old antagonism between nations especial- 
ly between different races. The military spirit pre- 
vails in most of the European States; in every coun- 
try foreign interference is dreaded; every government 
claims to be its own master at home. In the act union 
of the States that form the United States of North 
America, men of the same races holding the same cus- 
toms, the same interests, under the pressure of the 
same circumstances, in uniting themselves into a fed- 
eration submitted to all the consequences this govern- 
mental organization brought about. Such is not, as 
regards each other, the position of the European 
States. They may yet, unhappily, have to experience 
much ruin and misery before they are convinced of 
the excellence of the system of arbitration and compel 
their governments to conform to it. 

Undoubtedly, all difficulties will not be solved by 
the adoption of a code of public international law; 
neither will they be by the erection of a supreme tri- 
bunal of arbitration. Besides that the institution of a 
superior force will be necessary — able in case of need 
to enforce its decrees. How will this force be consti- 
tuted? In short, numerous questions will arise rela- 
tive to the rules of public law, where the supreme tri- 
bunal will not need to interpose, that will necessitate 
conferences and can only be solved by the superior 
power, after the fulfillment of certain forms. But 
it will not always be questioned how to rule by organ- 
izing a federation; the problem will be to settle the 
relative position of independent States. 

But whatever the difficulties may be, the highest 
duty of men, their most precious interests ought to in- 
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duce them to occupy themselves, without delay, in the 
solution of questions that by the establishment of a 
code of public international law, and the formation of 
appropriate institutions, should put an end to the 
flagrant barbarity called war. It is to the elder broth- 
ers in civilization, to enlightened men, belongs the 
duty of taking the initiative, to leave nothing untried 
toward attaining this object. And for this reason all 
the friends of peace, all grateful hearts will, sir, owe 
much to you and to your friends for inviting us to do 
our part in this scheme to which, in my humble way, 
I give my heartiest sympathy. 

I beg of you to accept, sir, with your friends, the as- 
surance of my cordial sentiments and my sincere and 
deep respect. AuG. VISSCHERS. 


XIII. 


FROM M. MOYNIER, OF GENEVA. 


DEAR Str —I have to thank you for the two last let- 
ters you were kind enough to send me, they greatly 
interested me. 

Your introduction to the ‘“‘ Reform of International 
Law,” of Mr. Seebohn, has given me a foretaste of the 
book that makes me greatly desire to read it, although 
I do not entirely share the ideas of the author. I shall 
be greatly obliged by your entering my name as a sub- 
scriber to this volume at M. Bellaire’s. 

Secondly, I have made acquaintance, with much 
pleasure, with the report of your meeting with Mr. 
Miles. After what M. Martin Paschoud had written 
to me, I rather expected a visit from Mr. Miles, but it 
seems I am to be disappointed, seeing he has already 
returned to Paris. It seems to me that his journey 
has been somewhat hurried. Can he have had time to 
fulfill his mission during the short time he has given 
to the countries visited? I fear not. I know he saw 
in Ghent my friend Rolin Jacquemyns, who was de- 
lighted to welcome him, and who made him acquainted 
with our mutual projects, that tend toward being real- 
ized, and that resemble greatly those of Mr. Miles. I 
trust that the two enterprises may be able to give 
mutual help. For the rest, I distinguish in Mr. Miles’ 
project two parts, the first of which appears to me ex- 
cellent; the second, on the contrary, of little utility 
(the great meeting for discussing peace and war). It is 
a gratifying phenomenon, and of good omen, to wit- 
ness the idea of a codification, more or less official, of 
international law approved of on all sides. It is com- 
ing to the light in all countries, and gives us reason to 
hope that the fruit is ripe and ready to be gathered. 

Accept, dear sir, my best thanks and cordial greetings. 

8S. MoyniEr. 


GENEVA, 5th March, 1873. 


xXIVv. 


FROM DR. ROLIN JACQUEMYNS, 
(Of Ghent, Chief Editor International Review.) 

I think it to be highly desirable that there should be 
a meeting of prominent international jurists, in order 
to organize the collective action of science for the pro- 
motion of international law. 

This meeting ought to be quite unofficial, number of 
members limited say to about thirty persons, who 
should be known, either by their writings on interna- 
tional law, or by the distinguished services they have 
rendered to that science in the negotiation of remark- 





able treaties, or as members of the court of arbitration 
of Geneva. 

Such a conference, of an entirely private nature. 
could have a double object: : 

First. To declare a few principles to which all should 
agree as to a common creed, affirming, in a solemn 
way: 

a. The existence of an international law, which every 
nation is bound to observe, even in the absence of any 
positive sanction; and which is, at the sa~ time, the 
common good of all nations which eve . of them 
is entitled to claim for itself, inasmucu as it fulfills its 
corresponding duties, 

b. The actual manifestation of this law, by usages, 
conventions, and public opinion, confirmed by science. 

c. The progressive nature of this. law, and conse- 
quently the necessity of stimulating this progress by 
hastening the transformation of international law 
from a customary into a written law. 

d, The possibility of such gradual transformation, to 
be realized in the way which has been entered into by 
the Paris treaty of 1856 and the Washington treaty of 
1871. 

e. The possibility of agreeing immediately on certain 
rules concerning, for example, the following points: 

f. The positive obligation for each State, in case of 
conflict with another State, to try the mediation of 
one or more friendly powers previously to any hostile 
measures. 

g. The generalization and the regulation of interna- 
tional arbitration, specially for what concerns the choice 
of arbitrators; the cases (of public or private interna- 
tional law) where arbitration could be presented as a 
rule; the procedure before arbitrators, etc. 

h. The extension to all civilized States of the Wash- 
ington rules on neutrality. 

Second. The second object of the meeting could be 
the constitution of a permanent international and sci- 
entific body, which should be called, Institute or Acad- 
emy for the promotion of international law. 

I think the best countries where this first meeting 
can be held are Belgium or Switzerland, as being es- 
sentially neutral countries; the best time of the year, 
September. Ghent and Geneva are both historically 
connected with the peaceful remembrance of Anglo- 
American international meetings, of which one, the 
congress of 1816, put an end to a long war, and the 
other, in 1871, prevented a long quarrel from regener- 
ating into war. 

As I told Mr. Miles, when I for the first time had the 
pleasure of receiving his visit, and I wrote in the con- 
fidential memorandum of which I gave him a copy, not 
only am I fully prepared to support all that shall be 
done in execution of the scheme as suggested above, 
but I am actually trying to justify and to explain it to 
some of the most prominent jurists of the world, 
I consider the visit of Mr. Miles to Europe, and the 
letters of so many distinguished American citizens, 
which he had in his possession, as being a new proof, 
added to so many others, that the state of enlightened 
public opinion is favorable, in the New as well as in 
the Old World, to the attainment of a practical im- 
provement of international law. 

I am quite ready to devote myself to this aim, which 
I have pursued already some years, as chief editor of 
the Revue de droit international et de législation com- 


parée. 
GHENT, March 26th, 1873. 


G. Rotry JAcQUEMYNs. 
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XV. 
FROM DR. LEVY, OF ROME. 


The desire of some American citizens to raise inter- 
national arbitration to the dignity of an institution is 
a laudable one. 

Humanity is already indebted to America for the 
declaration of the rights of man and of citizens, which, 
after it had been placed, by the several States of the 
Union, at the head of their Constitution, was carried 
by La Fayette to France, and by France extended to 
the world, under the name of the principles of 1789. 

It is worthy of the active spirit of the Americans to 
give to Europe a new right of nation. 

If the establishment of liberty of conscience in 
America was sufficient to cause to spring up within its 
numerous and free States, which constitute the power 
and the glory of the New World, it will doubtless be 
sufficient, in order to change the face of the Old World, 
to inculcate the belief that the decalogue is not less 
obligatory upon nations toward nations, than upon 
men toward men. 

We ought not to flatter ourselves with the jhope of 
immediate success. The general application of the 
decalogue to politics may proceed very slowly, and, if 
it does, we are not to be surprised, since it took cen- 
turies for liberty of conscience to triumph. But it is 
certain that the relations of nations among themselves 
will end by being regulated by the same moral law as 
the relations of individuals, for there is only one 
morality, as there is only one God. 

Reason, not less than intuition, tells us that, when 
the divine precepts, ‘‘ Thou shalt not kill,” “‘ Thou shalt 
not steal,’’ “‘ Thou shalt not take the name of the Lord 
thy God in vain,” “Thou shalt not commit adultery,” 
“Thou shalt not covet what is thy neighbor’s,” are 
violated to the detriment of masses of men, instead of 
isolated individuals, the crime is not the less, and that 
the responsibility which devolves upon governments 
is greater than that which falls on merely private in- 
dividuals. 

The Hebrew Bible and the Gospel are agreed in pro- 
claiming this sovereign principle, ‘‘ Do not unto others 
what thou wouldst not have done to thee.”” This prin- 
ciple has been given, not only to individuals, but to 
nations. 

When God, by Moses, gave the law to Israel, He pro- 
mulgated it for all the nations of the earth who, con- 
forming themselves to the rules of life traced for the 
elect people, wished to be holy and righteous na- 
tions. 

An observation that cannot escape American sagacity 
is, that the States of Europe differ very much from the 
United States of America in their origin, and conse- 
quently in their tendencies. While each State of the 
American Union reposes on the free consent of its in- 
habitants, there are few States in Europe which have 
not some injustice in their very foundations. How 
are we to hope, in the present day, that the three 
States which dismembered and divided Poland will 
submit to arbitration upon the conflicts which are 
periodically breaking out between them and the Poles? 
Germany of to-day is not a bit more likely to consent 
to an arbitration about the provinces of Alsace and 
Lorraine, violently torn from France, than Prussia of 
yesterday was to allow to a congress the demarcation 
of the boundaries between her and Denmark. It is 
very improbable that the permanent difficulties be- 
tween the Austrian and Ottoman empires, and the 





populations of various races that compose them, can 
be settled by simple arbitration. 

Generous minds have, for a long time, been thinking 
of some means for establishing perpetual peace. The 
name of the Abbe de Saint Pierre is still celebrated in 
France, and out of France, on account of what people 
called “‘The dream of an honest man.” His system 
failed, however, in that it tended to the immobility of 
all the States, such as they were in his day, with their 
frontiers just as they were, as if all the frontiers were 
equally legitimate. The same difficulty presents itself 
now. There is still too much injustice among the 
States of Europe to allow of our looking upon their 
actual bounduries, as if they were all equally sacred, 
and upon their respective forces, as if they were all 
founded in right. Oppressed nationalities would not 
certainly bow before the sentence that condemned 
them. 

It is necessary, above all, to recognize that there are 
rights anterior and superior to all written laws, natural 
and improscriptable rights which the Eternal God has 
printed in the hearts of every creature, and which, 
consequently, are not subject to the regulations of 
majorities. 

Then no majority whatsoever can legitimate slavery. 
I mean that iniquities of iniquities which makes one 
man the chattel of another. Neither can any ma- 
jority whatsoever legitimate the servitude of one peo- 
ple to another. In this respect the old law of the 
Twelve Tables stands: adversus hostem eterna auc- 
toritas est. 

Before the institution of the jury became possible, 
it was necessary that men drawn by lot to serve as 
jurors should first be trained up in respect for a strict 
morality. Otherwise the institution would have done 
nothing but multiply injustice; and this is exactly 
what we see to be the case with those people among 
whom it has been introduced before they had been pre- 
yiously trained in morality. 

Let us fancy a jury having to pronounce on facts of 
thieving, robbery or murder, when the jurors had been 
accustomed to look upon murder, robbery or theft as 
quite natural, and even to practice them themselves. 
In the same way before an international jury can 
rightly discharge their duty in a matter of policy it is 
necessary that the principles of international justice 
should first have made sufficient progress to insure 
that the majority of the members of such a jury 
should not be found opposed to the solutions most con- 
formable to law and reason. 

Europe is destined sooner or later, yet most cer- 
tainly, to form a federation of free and independent 
nations united by the sentiment of their brotherhood. 
The greatest warrior of modern times, Napoleon, pro- 
claimed upon his solitary rock of St. Helena, “ war in 
Europe will ever be a civil war.” 

To hasten the blessed day of this European federa- 
tion the duty of all generous minds is to propagate 
this great thought, that nations must practice toward 
one another the same duties as individuals toward 
one another. 

Though it may not be possible all at once to cause 
the triumph of the idea of international arbitration, 
it is still well to apply it on all occasions when it is at 
all possible. 

After the war in the east, in the treaty of Paris, 
in 1856, the principle was laid down that all the States 
which took part in the treaty should engage not to 
have recourse to arms without first trying the way of 
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arbitration. However, the Emperor, Napoleon III, 
failed when, in 1864, he proposed a congress for the 
Polish question; Russia declared that the question 
was for her one of international policy; and Poland 
abandoned was crushed. So, also, in 1870, the neutral 
powers endeavored in vain to use their good offices in 
the Franco-German difference. Prussia declared she 
would not suffer any one to interfere in her duel with 
France; and France isolated was dismembered. But 
for secondary questions which do not touch the exist- 
ence of nations (we have seen a proof in the questions 
of the Alabama, which at other times would inevita- 
bly have brought on a war between England and 
America, but was settled by means of international 
arbitration) arbitration can usefully be had recourse 
to. The practice, even in a limited degree, of a prin- 
ciple of justice has the happy effect of accustoming men 
to submit their passions to a moralrule. Every 
thing which in international differences tends to sub- 
stitute public debates for secret intrigues and the de- 
crees of reason for those of brutal force, ought to be 
encouraged by humanity. 

If individuals more and more rarely take the law 
into their own hands, we must hope that, with the pro- 
gress of civilization, free nations will less and less have 
recourse to the cannon as their chief argument. In 
the same way that wars have ceased between the towns 
of the same province, and between the provinces of the 
same nation, they will cease some day between the 
nations of the same continent, and between the conti- 
nents of the same universe. 

But we must not lose from sight that the just condi- 
tion of an international code is the existence of inde- 
pendent nations, and that consequently it is necessary 
that where they have been subjugated they should be 
freed, and where they have been blotted out of the map 
they should be replaced. An international jury, really 
worthy of the name, can rightly discharge its duties 
only when the majority of its members is composed 
from nations founded upon the only principles of jus- 
tice, and who, raising their hands to Heaven, can swear 
that they have not in their possession that which be- 
longs to their neighbor. Otherwise, what would hap- 
pen? Every céngress composed for the greater part of 
States interested in perpetuating injustice by which 
they profited, would be inclined, from its very nature, 
to constitute itself a coalition against the liberties of 
the human race; as the congress of Vienna did against 
France and the world in 1815, and the congress of 
Laybach and of Verona against Naples and Spain, in 
1821 and 1823. 

It would evidently be an advantage for the future, 
to have a league of publicists and orators, of deputies 
and journalists of the two worlds, who agreed upon the 
principle that the free suffrage of the nation was the 
only legitimate basis of territorial annexation, just as 
the national willis the only legitimate basis of national 
institutions, shall incessantly condemn the spirit of 
conquest, and preach, in every circumstance, the prac- 
tice of the same duties between nations as between in- 
dividuals; shall help, by the pressure of public opinion, 
to cause every just cause to prevail; and if a conflict 
cannot have been avoided, shall at least put in a clear 
light on which sid ; the right is. 

This may be a powerful means for hastening the 
coming of that day, which will cast its light on the 
constitution of the United States, of Europe and the 
brotherhood of all the people of the earth. 





XVI. 
FROM THE HON. WILLIAM BEACH LAWRENCE. 


OcHRE POINT. 
Newport, R. I., May 14, 1873. } 

My Dear Str —I received, at the moment of leaving 
the Brevoort House for home, on Saturday, your note 
of 8th May, inviting me to a reunion at your house on 
Thursday, on the subject of an International Code. I 
regret my inability to be present, as the subject is one 
which has occupied my attention ever since I was 
named with you on a commission formed by the 
British Social Science Association. In the discharge 
of the duties then imposed on me, I attended in 
London several meetings, and though no conclusions 
were arrived at to be submitted to the appointing 
body, the investigations to which your proposition 
gave rise, were not without results, some of which 
have been happily combined in your valuable ‘* Out- 
lines,’’ while Bluntschli has given his approbation to 
the plan of an International Code by the preparation 
of his own work. . 

What is more important, much has been done within 
a few years toward a universal system by an assimila- 
tion on essential points of the rules of public war by 
the great maritime powers. 

I particularly refer to what was effected at the be- 
ginning of the war of the Crimea, in the compromise 
of principles between England and France, in refer- 
ence to neutral property on board of enemy’s ships, 
and of enemy’s property on board of neutral vessels, 
all of which, including the establishment of a defini- 
tion of a blockade, was confirmed by the declaration of 
Paris of 1856. If Spain and the United States objected 
to the privateer clause, what was done in our recent 
civil war in converting merchant vessels into national 
ships, for the express purpose not of fighting the enemy 
but of operating on the commerce of neutrals, shows 
that the provision, as to the abolition of privateering, 
while private property may be taken at sea by public 
cruisers, is of no practical importance. 

Though I may deem it necessary to recommend the 
same caution as to an International Code as Savigny 
insisted on with respect to a German Code, after the 
establishment of the Confederation of 1815, under the 
treaty of Vienna, and think it desirable that it should 
be preceded by as great an assimilation, by conven- 
tions, as possible among the different States compos- 
ing the family of civilized nations, Iam not the less 
urgent for a uniformity in the rules, especially in 
those prescribed to prize tribunals, and I cannot but 
regret not merely the adherence in our late contest to 
the extreme rigor of the pretensions of belligerents 
against neutrals, but the persistence with which the 
supreme court, assuming for it the supposed authority 
of Chief Justice Marshall, to whom it was falsely im- 
puted, asserted the right of an ancient government to 
invoke against a new State, which was attempting its 
independence in a regular military contest, the rights 
of belligerency without intermitting its claim to the 
exercise of sovereign rights. 

To the error in supposing that any such doctrine is 
to be founded in Rose v. Himely I had incidentally re- 
ferred in Lawrence’s Wheaton, page 849. My note 
was written before Judge Grier had inserted in the 
** Prize Cases” the garbled extract which Upton, who 
seems to have been the only elementary writer con- 
sulted by him, had made from the case. 
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To the examination of this matter, which, as influ- 
encing the whole proceedings of our courts during the 
secession, I devoted an entire lecture of my Washing- 
ton course, and I was assured by the eminent judges 
as well as by other jurists who heard me that the refu- 
tation of a proposition directly at variance with Vattel, 
and which has no warrant in a single English or Conti- 
nental treatise or volume of reports, was complete. 
Indeed, the case of Rose v. Himely could not raise this 
point; the sole question was the effect of a municipal 
ordinance beyond the territorial limits of a State. , 

Belligerent rights are never conceded till the revolu- 
tionary party is able to maintain them by arms, and to 
suppose that one side would agree to treat its adversaries 
as prisoners of war, while the other exercised the op- 
tion either to hang those whom it took or to make them 
prisoners, is an absurdity. All history shows that in 
such cases the fear that the law of retaliation would be 
applied is a sufficient preventive. So far as respects 
the parties to the war the claim of sovereign or muni- 
cipal rights must therefore always be a nullity, and it 
is only neutrals who are affected by the unwarrantable 
pretensions. 

So extreme was the rigor of our courts against neu- 
trals in the late war, that the rule which, though not 
provided for by any existing treaty with England, is con- 
tained in so many of our other treaties as to be entitled 
to be deemed the American view of the Law of Nations, 
that which is the rule of all the powers of Continental 
Europe, and which was recognized in express terms in 
the president’s proclamations —the requiring of a pre- 
vious warning before capturing a vessel for breach of 
blockade — was wholly disregarded in the adjudication 
known as the “‘ Prize Cases,’’ which was supposed to 
settle the law for the war. The courts, especially at 
the early part of the contest, could not divest their 
minds of the idea that they were acting in reference 
to rebels and not with reference to belligerents, even in 
cases where the rights of neutrals were directly in- 
volved. Anact of congress, indeed, was passed to al- 
low the government to close, by municipal regulations, 
ports in the actual possession of Confederates, and it 
was the remonstrance of the English and French min- 
isters that arrested a pretension, which when set up by 
Spain in the case of her American colonies we resisted, 
and for which, so far as it was effected, we received, 
under the Florida treaty, full indemnity. 

The avowed object of a blockade is to reduce the 
enemy to surrender by cutting off his supplies, and 
nothing therefore can be clearer than that it, must 
cease when the place blockaded comes into the power 
of the party instituting the blockade; and yet the presi- 
dent undertook to prolong the blockade of New Or- 
leans for more than a month after the Confederate 
authority had ceased to exist there. In a case, indeed, 
which I am now examining, the supreme court con- 
demned a vessel captured on the coast of Cuba for a 
presumed intention to violate the blockade of New 
Orleans, a week after the flag of the United States had 
floated over that city. 

An international system adopted by the great pow- 
ers, as, for instance, Germany, England, and the United 
States, might receive general acquiescence, and be 
recognized by all the secondary powers, The fate, 
however, which is likely to await the rules of the 
treaty of Washington is no favorable omen. Still you 
cannot be too much commended for the example which 
you have furnished of a system which must hereafter, 
in its essential points, receive general recognition. 





Regretting my inability to avail myself of the in- 
struction which the proposed reunion would afford me, 
Iam, my dear sir, ever yours truly, 

W. B. LAWRENCE. 
Hon. Davip DuDLgey FIE.p. 


—_ 


XVII. 
LETTER OF M. DE PARIEU, MEMBER OF THE INSTITUTE, 


To the Rev. J. B. Mites: 

Srr—I accept the offer which you have done me the 
honor to make. To reunite under the same rule of 
law and moral the men of all countries, is a work of 
the highest philanthrophy, and few efforts are so 
worthy of all of my sympathy. Honor to the country, 
and the men that first conceived the idea. 

The general idea and the plan put forth for the for- 
mation of an International Congress, seems to me 
very just. Nevertheless, since you have done me the 
honor to consult me, I will venture to make certain 
observations upon the subject of organization. 

First. I believe that the senate should be convened be- 
fore the congress in order to avoid the confusion which 
might arise from the discussion of the code by two 
bodies at the same time. It would, therefore, in my 
view be well that the senate should have finished its 
work before submitting it to the sanction of the popu- 
lar congress. 

It would be necessary to begin with selecting a few 
men known in the world of juries and publicists, and 
leave to them the care of choosing and bringing into 
the commission those, who by their talent, enlighten- 
ment and integrity, should appear to them worthy. 

As you observe, sir, the work which would come 
from the hands of a senate thus composed of the most 
distinguished persons in the learned world would have 
the force of law in the eyes of every intelligent and 
honest man, or, at least, would carry great authority. 

Paris appears to me the place most favorable for the 
assembling of the congress. I would not, indeed, have 
any proposition appear to be dictated by partiality, in 
proposing my country as the place of meeting, but I 
ask where a commission having a philanthropic aim 
could better work than in a place where every thing 
would recall the horrors that may come from the terri- 
ble calamity of war. The survivors of Paris proclaim, 
and will long continue to proclaim, the sufferings of 
two peoples condemned by the barbarous custom of 
war to slaughter each other. You see here, what in- 
clines my choice in favor of Paris. 

These are the observations I would submit. Permit 
me to say again how beautiful and noble in my view is 
the enterprise you have undertaken, and how much 
glory will attach to those who like you consecrate to it 
their lives. 

Receive the assurance of my very distinguished con- 
sideration. 

E. De PARIEv. 

P. 8S. — Permit me, having given the subject my most 
ample reflection, to state an hypothesis which would 
make it preferable to name the international senate: 
INTERNATIONAL INSTITUTE. 

Suppose that three persons delegated by those in your 
country who are occupied by this idea, should address 
three persons in France, known for their labors in the 
same direction. Suppose that these six persons should 
jointly invite the written consent of three Englishmen, 
three Italians, three Spaniards, and a certain number 
of Belgians and Swiss, the nucleus thus constituted 
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could begin to deliberate and advise in the choice of 
delegates from other nations. This mode of gradual 
formation would lead to the development of an inter- 
national institute. This is a pure hypothesis which I 
suggest, but it may be susceptible of realization total or 
partial. 


———_—_—————_— 


COURT OF APPEALS ABSTRACT. - 


ADMINISTRATOR — MORTGAGE — APPEAL. 


1. G., the husband of plaintiff, executed a mortgage on 
two lots of land in which plaintiff joined. G. subse- 
quently died, and plaintiff, as his administratix , exe- 
cuted another mortgage thereon pursuant to a decree 
of the surrogate upon the ground that the personal 
estate was insufficient to pay the debts. Defendant L., 
as grantee of the heir of G., received notice of the ap- 
plication to the surrogate, and appeared thereon. 
Plaintiff's dower in the two lots was admeasured to her 
in one of them. L. sold the lots to D. subject to the 
mortgages and dower as admeasured, and D. sold the 
lot, no part of which was assigned for dower, to L., 
who assumed the mortgages and agreed to pay them. 
Plaintiff subsequently became the owner of both mort- 
gages. In an action to foreclose them: Held, that L. 
was concluded by the surrogate’s decree as to the 
amount of assets in plaintiff's hands as administratrix, 
and the amount of deficiency, and an offer to prove 
that plaintiff's resources for purchasing the mortgages 
came from moneys belonging to the estate was properly 
overruled. Second, that plaintiff was liable to con- 
tribute toward the payment of the first mortgage to the 
extent of the interest upon the third of the principal 
during her life; that L. was liable forthe payment of 
the entire amount, and that L. was entitled to receive 
for what plaintiff was liable to pay. Graham v. Len- 
den, impleaded, etc. Opinion by Grover, J. 

2. The lien of amortgage cannot be discharged in whole 
or in part by a tender of less than the whole amont due 
thereon. This rule is not affected by the fact that only 
a portion of the amount due belongs to the holder, and 
the balance to some other person for whom he holds 
the mortgage in trust. Ib. 

8. An order denying a motion fora re-argument, based 
upon the ground that a justice who heard and decided 
the case below sat as a member of the court upon the 
hearing of appeal from judgment, is appealable to this 
court. Ib. 


4. Where the record shows that other justices heard | 
and decided the case at general term, this is not contra- | 
dicted by proof that the justice before whom the case | 
was tried as presiding justice of the general term, called | 


the case when reached on the calendar and made some 
inquiries of counsel as to the papers. Ib. 


CORPORATION. 


1. A creditor of a manufacturing corporation, organ- 
ized under the act of 1848, authorizing the formation of 
corporation for manufacturing and other purposes, if he 
brings himself within the provisions of section 24 
of this act, to maintain an action against one or 
more of the stockholders of such corporation to enforce 
the liability imposed upon them by section 10 of said 
act, may sue alone to enforce this liability, although 
there may be other creditors similarly situated. Weeks 
v. Love. Opinion by Andrews, J. 

2. The right is a several and distinct right and not a 
joint right to the creditors generally. Ib. 





ESTOPPEL — FORGED CHECK. 

1. C.& Co. delivered to R. certain gold checks and cer- 
tificates, receiving therefor R.’s check upon plaintiff's 
bank, purporting to be certified by its teller. C. & Co. 
immediately sent a messenger with the check to plain- 
tiffs bank, who handed it to the teller and asked if it 
was allright. The teller said it was. The messenger 
returned and reported this to C. & Co. The certifica- 
tion wasaforgery. C. & Co., relying on the declaration 
of the teller, refrained from taking such measures as 
might and probably would have stopped the payment 
of the gold checks or a portion of them. C. & Co. 
deposited the check with defendant. Plaintiff brought 
a suit to recover back the money paid thereon. The 
judge on the trial, after charging in substance, that if 
C. (one of the firm of C. & Co.) had done all that could 
be done on his part at the time of making the declara- 
tion, and had taken such a position that the declara- 
tion could not affect his action, then the principle of 
estoppel would not apply, charged as follows: ‘‘The 
delivery of these gold checks on the part of Mr. C., it 
is insisted upon, is in law a delivery of the gold. I think 
it was not.” Held, that, although the charge, if con- 
strued as a statement of law applicable to all cases, 
might be technically inaccurate, yet as used it simply 
was intended to convey the idea that there was not 
such a delivery as prevented the interception of the 
checks and stoppage of payment, and so considered it 
did not mislead the jury and was not error. Also, 
held, that plaintiff was estopped by the declaration of 
its teller from questioning the genuineness of the cer- 
tification. (Rapallo, J., dissenting.) Continental Na- 
tional Bank v. National Bank of Commonwealth. Opin- 
ion by Folger, J 

2. The arrest and detention of aswindler are powerful 
means in coercing restoration of property he has unlaw- 


| fully obtained, and the loss of these means in conse- 


quence of a reliance upon the declarations of another 
estops that other from denying the truth of the declara- 
tions. Ib. 


FRAUD — DAMAGES — EVIDENCE — PRACTICE. 

1. Where one, with intent to cheat and defraud 
another, induces him by fraudulent means and repre- 
sentations to purchase stocks for value which he knows 
to be worthless, he is liable for the damages sustained 
whether the purchase is made from him or another. 
Hubbell v. Meigs et al. Opinion by Grover, J. 

2. In such a case the measure of damages is the dif- 
ference in value of the stock, as the condition of the 
company issuing it really was, and as the purchaser 
fraudulently induced to believe it was. The market 
price soon after the purchase of the stock is strong evi- 
dence of its value, and in the absence of other proof 
will prevail. But, where the real pecuniary condition 
of the company is shown and it appears the stocks are 
worthless, such market price is not entitled to any 
weight on the question of value. The purchasee, after 
discovery of its worthlessness, is not bound to mitigate 
the loss of him by whose fraud he was induced to pur- 
chase the stock, by himself cheating some ignorant 
purchaser. Ib. 

3. The books of a corporation and sworn copies 
thereof, as between parties, are competent evidence to 
show the acts of the corporation. Ib. 

4. Fraud is not established by proving the falsity of 
statements, which were simple expressions of opinion 
and belief, founded upon information derived from 
others. It must be shown that he who made thestate- 








ments knew them to be false at the time of making 
them. Ib. 

5. Upon a reversal and order for a new trial upon 
questions of fact by the general term of a judgment in 
an action tried by the court, or a referee when the 
judgment is reversed by the general term and a new 
trial ordered on questions of fact, the order need not 
state the particular error of fact to authorize a review 
in this court; it is enough for it to state that the rever- 
sal was based wholly or in part upon errors of fact. Ib. 

6. It is the duty of the general term, where the facts 
established require it, to reverse a judgment as to one 
or more of several joint defendants and to affirm it as 
to others. Ib. 

INSURANCE. 

1. Defendant, an insurance company, had an agent 
residing at Mobile at the breaking out of the war of 
the rebellion; his authority to receive premiums was 
recognized by it after the issuing of the president’s 
proclamation forbidding commercial intercourse. 
Plaintiff held a life policy issued by defendant upon 
the life of her husband; she paid to defendant’s agent, 
in Confederate currency, the premium thereon, which 
fell due January 2, 1862. 

Held, that this payment was valid and effective. 
The payment of premiums upon a life policy, and the 
remedy in case the policy becomes due during the war, 
are simply suspended until peace is restored. No for- 
feiture will arise for the non-payment of the premiums 
during the war, provided they are promptly paid, with 
proper interest, on the return of peace. The condition 
in a life insurance policy forfeiting the policy in case 
of non-payment of premiums subsequently accruing 
thereon, is a condition subsequent not precedent. 
(Howell v. The Knickerbocker Life Ins. Co., 44 N. Y. 
276, distinguished.) Sands v. The N. Y. Mutual Life 
Ins. Co. Opinion by Peckham, J. 

2. Also, held, that the rule of the law of nations, which 
annuls contracts between the citizens of two States 
upon the breaking out of a war between the states, 
does not apply to life insurance, unless the policy 
insures against death while the assured is in the mili- 
tary service of his country. Only commercial con- 
tracts which give aid and comfort to the enemy, and are 
forbidden by, or are against the policy of, the govern- 
ment are dissolved. It is the settled policy of govern- 
ments to impair as little as possible the private rights 
of citizens by national differences. Ib. 


NEW YORK CITY STREET IMPROVEMENTS. 


1. The common council of the city of New York has 
full discretion, save as curtailed or controlled by legis- 
lative enactments, to make and lay out streets, etc., in 
said city, under the “Montgomerie charter” (Davie’s 
Laws of N. Y. 177, §16; Valentine’s Laws, 228), and 
under the authority conferred upon the municipal cor- 
poration to direct the pitching and paving of streets, 
and to assess the expense upon property benefited. 
Laws of 1813, ch. 86, § 175; 2R. L. 407. They are the 
sole and exclusive judges as to the time, mode and 
manner of laying out, making, grading and paving 
streets, and also as to the materials to be used in mak- 
ing or paving the streets. This discretion and choice 
being an important and valuable constituent of the 
power conferred, and being in the interests of the 
public, will not be deemed revoked by implication or 
doubtful inference. In re Dugro to vacate assessment 
for paving 58th street in New York city. Opinion by 


Allen, J. 
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2. The common council was not prohibited from 
making or paving a street in a manner, or with a 
material not a¢ mitting of competitive bids or proposals, 
by the provisions of the act to reorganize the local 
government of New York (Laws 1870, ch. 137, § 104), 
which requires all work to be done, and supplies to be 
furnished, to be by contract, where the expenditures 
will exceed $1,000, and directs all contracts to be made 
or let after advertisement to the lowest bidder. Ib. 


PARTY WALL. 


S. owned two adjoining lots and erected a house on 
each of them with a party wall between them. He 
conveyed one lot to plaintiff s grantor and one to de- 
fendant's grantor by deeds recorded the same day. 
The description in plaintiff's deed, he claims, contained 
the party wall and two inches beyond. Plaintiff 
brought an action to recover possession of the strip 
from the center of the party wall to the boundary line 
as claimed. Held, that assuming plaintiff's construc- 
tion of the deed as correct, as at the time of the con- 
veyance the party wall served as a support to the 
b of defendant’s house, plaintiffs premises 
were charged with the servitude of having the wall 
stand as an exterior wall to defendant’s house, so long 
at least as the buildingsshould endure. That the right 
to use the party wall necessarily carried with it the 
right to occupy the two inch space with the timbers 
which were to be supported in the wail, and to have 
the building and wall remain as they were at the time 
of the conveyance from S. as long as they stand. 
That actual possession, therefore, could not be given 
to plaintiff. Whether an action of ejectment would lie 
in such a case, quere. All plaintiff could recover would 
be the fee subject to the easement. Rogers v. Sins- 
heimer. Opinion by Rapallo, J. 





PRACTICE. 


1. Where, upon an appeal to this court from an order 
granting a new trial in an equity case, the order is 
affirmed and judgment absolute ordered against appel- 
lant “* without cost to either party,’’ this disposes of all 
the costs in the action, and an insertion by respondent 
of costs in the judgment entered upon the remittitur 
is irregular. A motion to correct the judgment is the 
proper remedy. Paiten v. Stitt. Opinion by Rapallo, J. 

2. Whether an appeal from the judgment is proper 
in such a case, quere. Ib. 


TRIAL. 


1. Whether the facts upon which a plaintiff's claim 
for equitable relief depends shall be tried by a jury, is 
a matter of discretion with the court, and its decision 
is not reviewable in this court. The defendant has no 
right to have it tried by’a jury. He has no absolute right 
to a preliminary order settling issues in an action to be 
tried by ajury. A refusal to grant such an order does 
not necessarily deprive defendant of his right to such 
trial. If he has that right and the cause is brought to 
trial before the court without a jury, the defendant 
may then object, and it will be the duty of the court to 
order the cause to be tried bya jury. If the court 
refuses so to do, defendaut’s remedy is by appeal from 
judgment. Colman et al. v. Dixon. Opinion by Ra- 
pallo, J. 

2. An appeal to this court from an interlocutury order 
is premature and improper. Ib. 
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COURT OF APPEALS DECISIONS. 

The following decisions were handed down on 
Tuesday : 

Judgments affirmed with costs—The Hackettstown 
National Bank v. Rea —Grippen v. New York Central 
Railroad Company —Cockroft v. Claflin—The Ansonia 
Brass and Copper Company v. The New York Lamp 
Chimney Company — Rowe v. Stevens — Cartwright v. 
Maplesden — Armstrong v. New York Central Railroad 
Company — Rockwell v. Schoellkopf — Tenney ». Fleis- 
chel— Wylde v. Northern Railroad Company of New 
Jersey and the Erie Railroad Company—The Flour 
City National Bank of Rochester v. Whitney — Same 
v. Same — First National Bank of Canandaigua v. Same 
—Same v. Same-—- Same v. Same — Levitt v. Barten— 
Shearman v. Williamsburgh City Fire Insurance Co.— 
Pendleton v. Hughes— Quinn v. Mayor, etc., of New 
York. —— Judgments reversed and new trials granted, 
costs to abide event— The East New York and Ja- 
maica Railroad Company v. Elmore—The National 
Life Insurance Company of the U. S. A. v. Minch — 
Sheehan v. Woodhull.—— Judgment reversed and new 
trial granted — Edward 8S. Stokes v. The People. — 
Judgment of general and special terms reversed, and 
judgment for the defendant with costs—Allyn v. Thurs- 
ton— Allyn v. Thurston. —— Judgment reversed and 
judgment for defendant, dismissing the proceedings 
with costs— People ex rel. The Dunkirk, Warren and 
Pittsburgh Railroad Company v. Batchellor. —— Judg- 
ment reversed as to Palmer and affirmed as to Roberts, 
on conditions, etc. — Gouge v Roberts. 


—————— 


OF “ISSUE” AND “ DYING WITHOUT ISSUE.” 
Editor of the Albany Law Journal: 

Dear Sir— Being at present in London, I have been 
unable to lay before ‘‘ Lex’ and your readers as timely 
a reply to his letter of the 26th April as I should wish. 
I feel much flattered by the friendly criticisms of a 
writer so experienced and learned as “‘ Lex’’ evidently 
is, and I should own any error into which I might have 
fallen, especially as I feel confident that the mistake 
could not be a serious one; for, at the time when I was 
writing the articles on wills for the JouRNAL, I was 
also engaged in composing a treatise on the whole sub- 
ject, I came, therefore, to the discussion pleno ore. 
But wishing to convey as much information as possible 
in a small compass, and yet in a popular way, I possibly 
may not have expressed my views in as ample detail as 
‘“‘Lex”’ may have considered necessary. With respect 
to the two points as to which he considers J fell into 
error, it will, I think, be found on further examination 
that my statements were correct. 

In vol. 5, chap. 5, p. 67 of Alb. L. Jour., after stating 
that “‘issue’’ was, in the main, a word of limitation, 
I added that it differed from “heirs of the body” — 
first, in being affected by the rule in Wild’s case, and 
secondly, in being more readily construed a word o¢ 
purchase. For words of distribution such as ‘‘share 
and share alike,” ‘‘as tenants in common,” etc., will 
prevent the ancestor from taking an estate tail where 
he has a previous life estate given him by the will. 
“Lex” “takes issue’? with me on this point, and 
alleges that the phrases “issue”’ and ‘“‘heirs of the 
body ”’ are exactly equivalent, so far as the addition of 
words of distribution is concerned. He considers that 
we can “ find great numbers of cases in the law books 
deciding expressly that the word ‘issue,’ with or with- 








—— 


out any of these words of distribution, have as broad 
a signification as heirs of the body, and are equally 
unaffected by these superadded words of distribution, 
which at one time was supposed to have altered the 
construction of both issue and heirs of the body 
equally.”” ‘‘Lex’’ cites as authorities Blandford v. 
Applin, 4 T. R. 82; 8 T. R. 8,n.; Cook v. Cooper, 1 
East. 50, and Ward v. Bevil, 1 Y. & Jerv. 518. 

Now let us hear the evidence on the opposite side. 
Jarman, vol. 2, p. 403, 3d ed., London, says: “ It might 
seem upon principle to follow that words of distribu- 
tion annexed to the devise to the issue, or any other 
expressions prescribing a mode of enjoyment incon- 
sistent with the course of descent under an estate tail, 
would be no less inoperative than superadded words of 
limitation to turn issue intoa word of designation; 
and such undoubtedly is the doctrine of some at least 
of the cases. He then cites as some of the cases Bland- 
ford v. Applin, Cook v. Cooper, Ward v. Bevil, Croly v. 
Croly, Batty 1, and Heather v. Winder, 5 L. J. (N. 8.) 
ch. 41. He then adds: ‘ But closely following Heather 
v. Winder comes the first of a series of cases before 
referred to, showing that the word ‘issue’ may be 
diverted from producing its primary effect where the 
words ‘heirs of the body’ will not.’”” He then enum- 
erates the cases to this effect, beginning with Lees v. 
Moseley, 1 Y. & C. 589. Jarman says that in that case 
“‘Mr. Baron Alderson (who delivered the judgment of 
the court) drew a distinction between a devise, ‘ heirs 
of the body,’ which he considered were technical words 
admitting but of one meaning, and a devise ‘to issue,’ 
which he characterized as a word in ordinary use, and 
not of a technical signification.’’ 

Other cases to a like effect, quoted by Jarman, are 
Hockley v. Mawley, 1 Ves. 143; 3 B.C. C. 82; Crozier v. 
Crozier, 3 D. & W. 373; 2 Con. & L. 309; Greenwood v. 





Rothwell, 3 Mann. & G. 623; 6 Beav. 492; Montgomery 


v. Montgomery, 3 Io. & Lat. 47; Roddy v. Fitzgerald, 6 
H. L. C. 823. These cases (as well as the numerous 
others cited by Jarman) differ from one another as to 
their circumstances. For instance, in some there was 
a power to appoint the estate distributively, and the 
children took only by implication in default of appoint- 
ment; Lees v. Moseley, Hockley v. Mawley; in others 
there was a limitation in fee expressly or implicitly to 
thechildren. Slater v. Dangerfield, 15 M. & W. 263. Yet 
all alike are quoted by Jarman as exemplifying the 
doctrine (contested by ‘“‘Lex’’) that issue is more 
readily construed a word of purchase (as, for instance, 
if words of distribution be added) than if the phrase 
was ‘“‘heirs of the body.’’ I think I have shown satis- 
factorily that my original statement of the law on this 
point was correct. ‘‘ Lex,’ perhaps, looked into Jar- 
man, and finding the first cases quoted by that author 
to suit, he halted in inquiry. It is not the cream, how- 
ever, of the test that is always first met with in Jarman. 
For, though not much of a book-maker, he neverthe- 
less often serves up much froth-foam and bubble at 
first, and suggests various disputative objections in 
respect to cases which, with the objections thereto, he 
at last admits are unimportant, as being obsolete or 
overruled. 

The wisdom of the distinction impressed by ‘‘ Lex” 
is a different matter. All things that are lawful are 
not expedient, and I willingly admit that the distince- 
tion in question is refined and intangible in point of 
sense. But, if only one rule is to be adopted, the 
doctrine in Lees v. Moseley is undoubtedly preferable 
to that of Blandford v. Applin, especially in the United 
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States, where that most precious doctrine, the rule in 
Shelly's Case, is evaded by the judges in every way 
possible. 

An additional remark is necessary as regards those 
States where a general devise carries the fee, viz. : 
New York (Rev. Stat., vol. 1, p. 748, §1; id., vol. 2, p. 
57, $5); Ohio, 1834; New Jersey, 1784; Virginia, 1787; 
Vermont, 1839; Kentucky, Alabama, South Carolina, 
North Carolina, Maryland, Tennessee, Mississippi and 
Missouri. In these States, as also in England, since 
1837, “every devise to a person for life, and after his 
decease to his issue, in words which direct or imply 
distribution between the issue, gives the issue an estate 
in fee in remainder by purchase.’’ Jarman, vol. 11, p. 
417, 3d ed., London. The question thus appears to be 
in effect, can the issue take a fee simple? If they can 
they will take by purchase, if words of distribution are 
superadded. Words of distribution are even more 
important for this end than if there be a superadded 
limitation to the heirs general of the issue. Franklin 
v. Lay, 6 Mad. 258; 2 Bli. 59 n. 

As regards the second point mentioned in the letter 
of “ Lex,” the following quotation from Jarman, vol. 2, 
p. 473, 3d ed., will, I think, show that I correctly stated 
the doctrine respecting the words “leaving no issue.”’ 
The phrase in question will receive a different meaning 
as to personalty from what it will in respect to realty, 
even though the realty and personalty are comprised 
under one and the same bequest. 

* Forth v. Chapman, 1 P. Wms. 663,”’ says Jarman, “is 
the leading authority for this distinction, but it has been 
confirmed by a long train of subsequent decisions, ex- 
tending down to the present period, which show that 
it applies even when the real and personal estate are 
comprised in the same gift. Lord Kenyon, indeed, in 
Porter v. Bradley, 3 T. R. 146, questioned the soundness 
of the doctrine; but his doctrine is inconsistent with 
a multitude of authorities, and has received the pointed 
reprobation of both Lord Eldon (9 Ves. 203), and Sir 
W. Grant (19 Ves. 77), his lordship emphatically declar- 
ing that it went to shake settled rules to their very 
foundation.” Jarman’s editors cite twenty-five cases in 
corroboration of Forth v. Chapman. This edition of 
Jarman was published in 1860, while the case of Daw v. 
Pitt, referred to by ‘‘ Lex,”’ was decided (1771) more 
than a century ago. Even where a “ failure of issue” 
denotes, as in New York and in England, since 1837, a 
failure at the death of a preceding tenant for life, the 
doctrine in Forth v. Chapman will apply. At least this 
has been so decided in England in the case of Green- 
way v. Greenway, 29 L. J. Ch. 601, where there was a 
gift of realty and personalty to A and the heirs of his 
body, and, if he died without issue, then to B; the 
words “‘ die without issue’ were construed differently 
as regards the two kinds of property. The ruling in 
Greenway v. Greenway may be applied in Virginia since 
1819; Mississippi, 1824; North Carolina, 1827, as well 
as in New York since the passing of the Revised 
‘Statutes. I do not myself, however, admire the ruling 
in Greenway v. Greenway. 

It may seem unphilosophic to construe a clause in two 
different ways. But the defect is not to be found in 
this double construction, but in the “‘ duplicity” of the 
difficulties it is intended to combat. Realty and per- 
sonalty require different modes of settlement. What 
confers an estate tail in realty gives the absolute 
interest in personalty, and renders any remainder 
thereon void. But it is the intention of a testator that 

“all the limitations in his will should be valid in law. 
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The courts, therefore, ut res magis valeat, construe the 
phrase “dying without issue" in two different ways, 
in order to attain the same end, as regards realty and 
personalty. This end or object is to validate the 
ulterior limitution. Now, it would be unphilosophic 
to sacrifice the end to the means, and consequently it 
seems most proper that the doctrine in Forth v. Chap- 
man should be perpetuated in every case in which it is 
applicable. Of course it would be still better to render 
personalty and realty capable of being settled exactly 
in the same way. Compared with this ideal the philos- 
ophy of the doctrine in Forth v. Chapman is unsound; 
but as a crooked gun may be the best to fire round a 
corner, so the rule in Forth v. Chapman will best meet 
the difficulty which the diversity between the law of 
settlement of realty and that of personalty begets. I 
did not cite the case of Patterson v. Ellis, 11 Wend. 
259, in my articles, but I have referred to it five times 
in my treatise on the construction of wills. Where the 
phrase “dying without issue,’’ however, is subject to 
a restricted sense by statute, no testament will admit 
of an indefinite sense being imposed on the phrase in 
question, even as regards realty, unless the context 
points to such a construction. If it does, then it is 
the context and not ageneral rule of construction that 
will decide the point, and the context, of course, ought 
to be deemed as applicable to personalty as to realty, 
notwithstanding the case of Greenway v. Greenway. 
I remain, dear sir, yours very faithfully, 
JOHN P. O’HARA, 
106 Park St., Grosvenor Square, London. 
May 20, 1873. 
—_——__—___—_—- 


BOOK NOTICE. 


Guide to Changes in the New York Statute Law, made since 
the year 1858, adapted to the fifth edition of the Revised 
Statutes. My Joseph D. Fay, Counselor at Law. New 
York: Baker, Voorhis & Co., 1873. 


To any one who continues to use the fifth edition of 
the Revised Statutes this little book must prove of 
great service. The author tells us that he has carefully 
examined every statute passed since 1858 up to the close 
of the session of 1872, and has gathered and arranged 
every thing in any way affecting the general statutes 
as embodied in Judge Parker’s edition. The arrange- 
ment is very convenient—the pages of the Revised 
Statutes being given consecutively, so far as affected by 
changes, and the change note, together with the date 
and chapter of the amendatory acts. With the aid of 
this work one having the fifth edition can make it — 
what without it it cannot be— convenient and reliable. 


—_—_—_ 


LEGAL NEWS. 


Hon. R. C. Breckett has been appointed chief justice 
of the supreme court of Alabama, vice Peck resigned. 

The death is announced of Hon. Asher M. Bates, 
recently register in bankruptcy for San Francisco, and 
many years counselor for the late King Kamehameha 
of the Sandwich Islands. 

It is said that owing to some disagreement between 
the family of the late Chief Justice Chase and Judge 
Warren, the latter gentleman has discontinued his 
promised biography of the deceased. 

Governor Dix takes two weeks vacation. Between 
two and three hundred bills are still before him un- 
signed. About 1,800 bills were introduced into the 
legislature, of which 1,182 went to a third reading and 
about 1,000 were passed. 
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LOST NEGOTIABLE NOTES. 


The most important questions relative to lost nego- 
tiable paper are the rights and liabilities of the finder 
or holder, and the loser with reference to each other 
and the payor. The finder of a lost bill or note has 
no right to it as against the owner, and trover may be 
maintained for its recovery. Lucas v. Haynes, 1 Salk. 
130; 2 Ld. Raym. 871; Greenstreet v. Carr, 1 Camp. 
551; Anonymous, 1 Salk. 126; 3 id. 71; Adins v. 
Blake, 2 J.J. Marsh. 40. And this is, of course, true 
when the person taking the note is a thief or a tortious 
bailee. Martin v. Bank of U. S., 4 Wash. C. C. 253; 
Knight v. Legh, 4 Bing. 589; Marston v. Allen, 8 M. 
& W. 494; Sarlock v. Geortner,7 Wend. 198. The 
real owner may even pursue a lost negotiable note into 
hands of the mala fide transferee. Clarke v. Shee, 1 
Comp. 197; Hinton’s Case, 2 Show. 235; Downe v. 
Hulling, 2 Car. & P.11; Heath v. Sunsom, 2 B. & Ald. 
291; Small v. Smith, 1 Denio, 583; Mason v. Waite, 
17 Mass. 560. 

But the bona fide transferee of lost or stolen nego- 


tiable paper obtains absolute title to it as against the 
loser and all other persons, and may recover on it of 


the payor. This rule has not been established with- 
out conflict and difficulty, as it is a rule not applying 
to any other species of property, and is an entire con- 
cession to the demands of trade andcommerce. The 
leading case on this subject (Miller v. Race, 1 Burr. 
452) was decided in England in 1798, and, notwith- 
standing the intermediate conflicts and discrepancies, 
declares the lawas it is now almost universally re- 
ceived, both in England and America, as to the rights of 
a bona fide holder of lost or stolen paper. This case 
holds that “ property in a bank note passes like that in 
cash by delivery; and a party taking it bona fide and 
for value is entitled to retain it as against a former 
owner from whom it has been stolen.” The doctrine 
of the case goes to the extent that the bona fide holder 
of all negotiable instruments has absolute title, and is 
not affected by want of care or caution in himself, or 
want of title in his assignee. 

To Lord Mansfield in Miller v. Race, supra, and Lord 
Denman in Goodman v. Harvey,4 A. & E. 870; 6 
Nev. & M. 372, the commercial and legal world are 
indebted for a full enunciation of this doctrine. But 
on the other hand there have been names equally 
famed for judicial learning and ability, who have dis- 
sented from the doctrine, and have endeavored, with- 
out permanent success however, to establish a modified 
or contrary doctrine. See opinion of Lord Kenyon 
in Lawson v. Weston, 4 Esp. 56, and Lord Tenterden 
in Gill v. Cubitt,3 B. & OC. 466; & Denia, 324; 1 





Car. & P. 487. Lord Tenterden’s rule was that the 
title of the holder for value is not absolute where he 
acquires it under circumstances which ought to have 
excited the suspicions of an ordinarily prudent and 
careful man — that bona fides is not sufficient to pro- 
tect the title. This doctrine, declared in 1824, was 
adopted in at least a dozen subsequemt important 
cases. But in Crook v. Judis, 5 B. & Ad. 909, it was 
declared that only gross negligence would defeat the 
title of the bona fide transferee for value of lost or 
stolen paper; and in Goodman v. Harvey, supra, de- 
cided in 1836, Lord Denman re-instated the doctrine 
of Lord Mansfield, and it is now the unquestioned 
rule in England that the bona fide transferee for value 
of lost or stolen paper obtains a title which negligence 
of any kind will not defeat. See Raphael v. Bank of 
England, 17 C. B. 161; 33 Eng. L. & Eq. 276; deci- 
ded in 1855. 

The American doctrine has passed through the same 
transformations and inconsistencies as the English 
doctrine. But as early as 1836 the supreme court of 
Connecticut announced the rule as laid down in the 
then recent English case of Goodman v. Harvey, supra, 
and it is now pretty well established thoughout the 
United States. Parsons on Bills and Notes, vol. 11, 
278; Brush v. Scribner, 11 Conn. 388; Mathews v. 
Poythress, 4 Ga. 287; Hall v. Wilson, 16 Barb. 548; 
Worcester Co. Bank v. Dorchester Bank, 10 Cush. 488 ; 
Goodman v. Simonds, 20 How. 343; Phelan v. Moss, 
5 Am. Rep. 402 (67 Penn. 59). But see Gould v. 
Stevens, 5 Am. Rep, 265, n. 266 (43 Vt. 125). The 
law as to the rights of the transferee of lost or stolen 
paper is thus condensed in Parsons on Bills and Notes, 
vol. 11, 279: “1. That, though at common law no 
man can acquire a title to any personal chattel from 
one who has no title to it himself, except by purchase 
in market overt, a complete exception to this rule is 
made in favor of negotiable paper. 2. The bona fide 
holder of a lost, stolen, or tortiously transferred note 
or bill, transferable by mere delivery, and not over- 
due or otherwise apparently dishonored, who has 
taken it without knowledge, or actual, or constrictive 
notice of the loss or fraud, in the usual course of 
business, and for a full and valuable consideration, has 
a perfect title to that note or bill against the world, 
and becomes, by the taking it, its trueowner. 3. The 
title of such a holder is not defeated by proof that he 
was negligent, or even grossly negligent in taking the 
note or bill, and that he omitted to make inquiries 
which common prudence would have dictated. But 
while gross negligence is not itself mala fides, it may 
be evidence thereof for a jury.” 

To the holder of lost or stolen paper, who is not 
tainted with mala fides the payor is bound to pay the 
amount thereof, whereupon he will be discharged from 
the loser. Lawson v. Weston, 4 Esp. 56. And this is 
properly the rule even where the payor has notice of 
the loss and has been forbidden to pay by the 
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loser. Parsons on Bills and Notes, vol. 11, 256. 
But the loser may recover of the payor, where 
the lost paper has not been already paid; and 
it is often an important question, as to the form 
of the action or of the relief which should be de- 
manded, whether it should be at law or in equity. 
Of course, as a general rule, one who sues on com- 
mercial paper is expected to have it ready for delivery 
to the payor. If he cannot deliver the paper, he is 
bound to account for its absence. If the paper is 
probably still in existence, and is negotiable, the payor 
may be called upon to answer another liability on the 
same paper in the hands of a bona fide holder; conse- 
quently common-law courts have generally refused to 
entertain actions on lost negotiable paper, and it is now 
the undisputed doctrine, in England, that an action at 
law cannot be maintained on such paper, whether 
lost before due or after due. Hansard v. Robinson, 7 
B. & C.90; 9 Dowl. & R. 860; Pierson v. Hutchinson, 
2 Camp. 211; 6 Esp. 126; Price v. Price, 16M. & W. 
232; Blackie v. Pidding, 6 C. B. 196; Ee parte Green- 
way, 6 Ves. Jr. 812. But the loser may have his 
action in equity against the payor, wherein an indem- 
nity will be required. He parte Greenway, supra; 
Glynn v. Bank of England, 2 Ves. Sr. 38; Davis v. 
Dodd, 4 Taunt. 602. But, in the United States, there 
is some conflict of authority upon the question whether 
an action at law can be maintained by the loser of 
negotiable paper against the payor. The conflict arises, 
we apprehend, from the difference in the nature and 
constitution of the courts in the various States, and 
from the fact that in some States law and equity are 
administered by separate courts, while in other States 
law and equity are administered by the same court. 
In New York, before the fusion of law and equity, 
it was held that no action at law could be maintained 
by the loser of a negotiable note, lost after due. 
Rowley v. Ball, 3 Cowen, 303. In Virginia, the courts 
administer law and equity separately, and in Moses v. 
Trice, 21 Gratt. 556, the same doctrine was affirmed. 
See, also, Swift v. Stevens, 8 Conn. 431; Fitch v. 
Bogue, 19 id. 285. : 

In Massachusetts, on the other hand, it has been 
held that where a negotiable promissory note, in- 
dorsed in blank, was stolen from the holder before 
due, he may recover the amount from the maker, in 
action at law, in filing abond sufficient for the maker’s 
indemnification. ules v. Russell, 16 Pick. 315. In 
Ohio, the doctrine is maintained that an action at law 
will lie if the paper was lost before maturity; but if 
lost after maturity the remedy is in chancery. Thayer 
v. King, 15 Ohio, 242. But in many of the States, at 
present, the remedy is regulated by statute, and courts 
of law are allowed to take an indemnity in a suit by 
the loser of negotiable paper. See statutes of New 
York, Tennessee, Mississippi, Missouri, Virginia, Ala- 
bama, Kentucky, Georgia, Louisiana, Michigan and 
Iowa. In South Carolinait is held that “a party who 





has lost a note payable to bearer, although past due, 
may come into equity for relief. The ground of juris- 
diction being not only that he may give indemnity to 
the defendant, but that he must swear to the loss.” 
Chewning v. Singleton, 2 Hill’s Ch. 371. In Vermont, 
it is held that if the note or bill lost was negotiable, but 
not negotiated, no offer of indemnity need be made asa 
ground of equity jurisdiction, a prayer for discov- 
ery being sufficient. Hopkins v. Adams, 20 Vt. 407. 
In Tuttle v. Trustees, 4 Allen, 481, it was held that 
“the owner of a lost note cannot maintain an action 
at law against an indorser, in a case where a bond to 
indemnify the defendant against being called on a 
second time to pay the note would not afford to him 
an adequate protection.” In TZbrrey v. Foss, 40 Me. 
74, it was held that the owner of a lost negotiable 
note may maintain an action at law without furnish- 
ing indemnity to the defendant, if it appear at the time 
of the trial that the statute of limitations may be in- 
terposed to prevent a recovery by any bona fide. See 
Moore v. Fall, 42 Me. 450. 

In Bank of United States vy. Sill,5 Com. 106, it 
was held that the owner of half a bank note, the 
other half being lost, may recover of the bank the 
value of the bill, as the parts of a dividend bank-bill 
are not separately negotiable. See Bullett v. The Bank 
of Penn, 2 Wash. 172; Martin v. Bank of the United 
States, 4 id. 253; Hinsdale v. Bank of Orange, 6 Wend. 
378; Commercial Bank v. Benedict, 18 B. Monr. 307; 
Farmers’ Bank of Virginia v. Reynolds, 4 Rand. 186; 
Alien v. State Bank, 1 Dev. & B. Eq. 1. 


——__—_—___—_— 


LAW REPORTING IN THE STATE OF NEW 
YORK. 


The report of the committee of the New York Bar 
Association on Law Reporting has just been printed, 
and a very interesting document we have found it to 
be. Most people have long been satisfied that some 
of our series of reports were bad, but few have imag- 
ined them to be so thoroughly bad as this report shows 
them to be. 

The committee report that they have made a criti- 
cal examination of all the reports of the State during 
the last five years—no small labor by the way — and 
the results of this examination are fully and minutely 
set forth under the following heads : 

Multiplication of reports of the same cases. 

Indiscriminate publication of whatever is presented. 

Prolixity. 

Reckless reporting. 

Under the first head there is given a tabular state- 
ment showing the number of times the same cases 
have been reported in their various stages in the reports 
examined. The following general summary under 
this head will serve to illustrate some of the evils of 
our present method of reporting. 

The ten volumes of Howard's Practice Reports, 
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from volumes thirty-four to forty-three, contain re- 
ports of seven hundred and seventy cases. 

In these volumes there are eighty-nine cases again 
reported in the Superior Court Reports, eighty-seven 
cases again reported in Abbott’s Practice Reports, fif- 
teen cases again reported in the Common Pleas Reports, 
and fifty-two cases are decisions of the courts of the 
United States. 

There are seventy-two decisions of the court of 
appeals, and of this number forty-nine are again 
reported in the New York Reports. 

The table shows that in volumes thirty-five to forty- 
three of Howard’s Practice Beports there are — 

One case which is reported seven times in the vari- 
ous reports. 

Two cases which are reported six times in the 
various reports. 

Seven cases which are reported five times in the 
various reports. 

Thirty-three cases which are reported four times in 
the various reports. 

Seventy-three cases which are reported three times 
in the various reports. 

One hundred and nine cases which are reported 
twice in the various reports. 

In volumes five to ten of Abbott’s Practice Reports, 
N. S., there are — 

One case which is reported seven times in the 
various reports. 

One case which is reported six times in the various 
reports. 

Eight cases which are reported five times in the 
various reports. 

Eleven cases wich are reported four times in the 
various reports. 

Thirty-nine cases which are reported three times in 
the various reports. 

Seventy seven cases which are reported twice in 
the various reports. 

In these volumes there are forty-one cases again 
reported in the Court of Appeals Reports, forty-one 
cases again reported in the Supreme Court Reports, 


twelve cases again reported in the Superior Court 


Reports, fifty-seven cases again reported in Howard's 
Practice Reports, and none again reported in the 
Common Pleas Reports. 

In volumes fifty-five to sixty-two of Barbour’s 
Reports, there are — 

One case which is reported eight times in the 
various reports. 

One case which is reported six times in the various 
reports. 

Seven cases which are reported five times in the 
various reports. 

Five cases which are reported four times in the 
various reports. 

Twenty-six cases which are reported three times in 
the various reports. 5 





Fifty-eight cases which are reported twice in the 
various reports. 

There are forty-one cases reported in Barbour’s Re- 
ports which are also reported in Lansing’s Reports. 

The first five volumes of Lansing’s Reports contain 
forty-one cases again reported in Barbour’s Reports, 
four cases again reported in Abbott’s Practice Reports, 
and seven cases again reported in Howard’s Practice 
Reports. 

Two hundred and four pages of Redfield’s Surro- 
gate’s Reports, issued in 1864, are devoted to a single 
case which had been reported at length the year before 
in the New York Reports. 

Under the second head the committee complain that 
“Jittle or no discrimination is used by any of the 
present reporters (except Judge Daly) in the character 
of the cases they report,” and pronounce two-thirds 
of all the reported cases worthless. A number of 
“samples” are given of cases in which the opinions 
of the special term and general terms are reported 
together, and of cases in which the opinions of the 
supreme court were reported after their affirmance or 
reversal by the appellate court. 

Under the third head the committee “find that the 
reports, with few exceptions, are carelessly prepared ; 
that ‘‘in the more important and intrinsic cases involv- 
ing difficult questions of fact as well as law and labor, 
on the part of the reporter to condense the facts, it is 
a common practice to report the opinions alone with- 
out any statement of facts or points, sometimes adding 
‘the facts appear sufficiently in the opinion of the 
court,’ while in other, and generally the simpler cases, 
the pleadings, testimony and arguments are spread, 
with needless prolixity, upon the record.” 

Several instances of this reportorial laziness are 
given, but none more striking than the case of Brand 
y. Brand, 39 How. Pr. 193, the report of which was 
criticised by the Law Journat when it appeared, and 
which is perhaps one of the worst specimens of report- 
ing that even Mr. Howard has been guilty of. 

In this connection the committee call the attention 
of the bench to the unnecessary length of some of the 
opinions. And continues: “ Prolixity is one of the 
great defects of our system, and so long as it is indulged 
in by the judges, the bar and the reporters will follow 
suit. It is unnecessary to point out cases in which 
opinions of from twenty-five to fifty pages in length 
have been written, and some of them largely made up 
of copious quotations from other decisions, a 
bare reference would serve every purpose. The labor 
of condensation is indeed great, but we feel confident 
that when the extent of the evil is appreciated, the 
courts will themselves apply the remedy. The reports 
of the older English reporters present a striking contrast 
to ours in this particular. Instead of a long state- 
ment of facts, the nature of the action is denoted by 
a symbol abbreviated from a few Latin words; the 
defense is briefly stated, then follows the names of 
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counsel, and those points alone on which the case 
turned. The opinion of the court, often taking no 
more than a page, and rarely over half a dozen, com- 
pletes the record. The result is that a volume of 
English reports contains many more cases than one 
of ours.” 

The prolixity on the part of the judges is a matter 
well worthy of serious attention. As we attempted 
to point out a couple of weeks ago the time has gone 
by for elaborate and protracted judicial opinions. 
What now most interests the profession in every decis- 
ion is the result and the legal principle upon which it 
is based, and not the processes by which the result 
was reached. 

After referring, at length, to instances of reckless 
reporting, to the delay in publishing decisions, to the 
English Law Reports, and to some minor matters, the 
committee reach the conclusion that reporting should 
be official, that the reporters should be responsible to 
some supervisory body and that they should be paid 
by salaries, but admit that there are “serious objec- 
tions to committing the practical work of law report- 
ing to any State officer under our form of government.” 
They are also of the opinion that the reporter should 
not, “in any way, be dependent upon the courts 
whose favor and friendship it is his privilege to win 
and enjoy. In a free country itis well that the courts 
should feel that they are acting before an intelligent 
and reading public, to whom their decisions will cer- 
tainly become known through fearless and independent 
reporters.” In short, the committee are clearly of the 
opinion, although they do not express themselves in 
so many words, that the Bar Association of New York 
should organize a council of law reporting similar to 
that in England, and that the matter of law reporting 
should be left in the hands of such committee. 

The statement that the reporter should not be “in 
any way dependent upon the court, whose favor and 
friendship it is his privilege to win and enjoy,” is 
rather extraordinary, and the reason, or rather intima- 
tion of a reason, unsatisfactory. Judges have not 
been in the habit of conniving with reporters to sup- 
press their opinions, and we see no reason why an 
“ intelligent reading public” will not be as likely to 
know the decisions, if the reporter be appointed by 
the court, as it would if the reporter were appointed 
by the Bar Association of New York. The constitu- 
tion says that the legislature shall provide for the 
appointment of a supreme court reporter by the judges, 
but through the influence of parties interested in the 
present so-called “State reporter” the legislature has 
_ never made the necessary provisions. There are sev- 
eral affirmative reasons why the judges should have 
the appointment of the reporter but we have no space 
at this time to consider them. 

The committee are of the opinion that all reporting 
should be official, but say that there are serious objec- 
tions to committing the practical work of law report- 





ing to any State officer, whether elected or appointed. 
This taken in connection with the other parts of the 
report means, simply, that only a council of reporters, 
appointed by the Bar Association of New York, can 
do the work properly. In a subsequent number we 
shall discuss this report more fully than we are able 
to do at present. 
—_—__—______.. 


CURRENT TOPICS. 


The discussion which the result of the recent Iinois 
judicial election has awakened is calculated, for the 
most part, to give a healthful tone and tendency to 
even the popular feeling upon the manner of making 
ourjudges. The more able and intelligent non-pro- 
fessional journals are unanimous in their condemna- 
tion of the conduct of the “ grangers,’ while the 
masses themselves throughout the country, on reflec- 
tion, begin to recoil from the real consequence of the 
triumph of popular passion over judicial principle and 
the probable consequence of a spread into other States 
of the disaffection of the people from law. In view 
of the overt character of this election of a judge who 
has prejudged the issues likely to come before him, the 
Illinois election cannot but have a healthful reaction- 
ary effect, and teach the people what the experience 
of ages clearly points, and the judgment of the best 
thinkers and publicists solemnly declares, that the 
popular interests are in the end best subserved by a 
judiciary placed above the fluctuations of politics, 
passion and purely personal considerations. 


In Erskine v. Deans, says the Canada Law Journal, 
the master of the rolls recently laid down a doctrine 
which will be somewhat startling to persons who own 
and rent farming land. The question arose upon the 
application of a tenant of a farm to recover compen- 
sation from the executors of his deceased landlord, for 
the loss of sheep alleged to be poisoned through 
browsing on yew trees growing on the demised prem- 
ises. The court held that the claimant was entitled to 
succeed, on the broad ground that as between land- 
lord and tenant there is an implied warranty on the 
part of the former that the trees and shrubs which he 
plants or suffers to be on the land demised shall not 
be noxious or injurious to the tenant. 


The consolidation and simplification of the judica- 
ture of England is no easy task, as the authors and 
propagators of this great scheme of law reform are 
already realizing. The “fusion” of law and equity 
is a transformation which fairly frightens conservative 
English lawyers, and calls forth a vast amount of ob- 
jection and criticism on the part of those desirous of 
the change, but doubtful as to the mode of making 
it, and timid as to the results. The judicature 
bill provides that law and equity shall be con- 
currently administered. To this the discussion in 
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England has developed two prominent objections: 
first, that the judicial staff will have to be in- 
creased, in order to avoid a delegation of important 
functions to clerks; and, second, that the common-law 
judges will make bad work administering equity juris- 
prudence. To the first objection we agree with the 
Saturday Review, in saying that the great end to be 
accomplished will warrant an increase of the judicial 
force and the corresponding enhancement of expendi- 
ture. To the second objection, we chiefly oppose the 
fact of the general ability of judges to acquire new 
systems, and the fact that the experience of this 
country, in the fusion of law and equity, does not 
justify the apprehensions of the English objectors, 
for, in no part of the United States is jurisprudence 
better administered than in the United States supreme 
court, a court of unified jurisdiction, and in the courts 
of those States in which law and equity are adminis- 
tered by the same tribunal. 


The court of appeals has adjourned to meet again 
on the 23d of September. Much satisfaction is ex- 
pressed by the press throughout the State that the 
court has, for the first time since its organization, 
cleared the entire calendar. This is, of course, partly 
due to the fact that a large number of cases have 
been relegated to the commission of appeals, but it is 
also partly owing to the hard and continuous work 
of the judges, The practice of the court of sitting 
continuously, and of writing the opinions in cases 
soon after the argument, has enabled it to dispose, 
during the last year, of at least double the number of 
cases annually disposed of by the old court of appeals, 
and about three times as many as the commission has 
disposed of during the same period. And, with all 
this dispatch, there is no complaint that the work has 
not been well done. 

cect ata 


NOTES OF CASES. 


In Walker v. Crawford, 56 Ill. 444, it was held that 
in an action by the payee against the maker of a 
promissory note, absolute on its face, parol evidence 
is inadmissible to show that the note was delivered 
conditionally, or as collateral security for the perform- 
ance of a parol promise. In Payne v. Ladue, 1 Hill, 
116, a similar case, “the consideration of the note 
was that the payee should give up certain notes, dis- 
continue certain suits, and sign a retraction of an 
alleged slander, and, on his failure to do these things, 
the note was to be void. The payee gave up the notes 
and the suits, but did not sign the retraction, yet his 
parol agreement to do so could not be let in to con- 
tradict the absolute note. If the retraction had been 
the sole consideration for the note, the oral agreement 
to retract would have been a good defense, on the 
ground of want of consideration.” In Couch vy. 


Mecker, 2 Conn. 302, the condition was indorsed on 
the note, but the judgment was against the defendant. 








Carr v. National Security Bank, 107 Mass. 45, is 
another contribution to the adjudications holding that 
“the promise of a bank to one of its depositors to pay 
all checks which he may draw does not make it liable to 
an action of contract by the holder ofa check, afterward 
drawn by him for part of the amount deposited.” 
See ante, p. 262; Case v. Henderson, 23 La. An. 49; 
Aitna Nat'l Bank v. Fourth Nat'l Bank of N. Y.,7 Am. 
Rep. 314 (46 N. Y. 82). This rule is now quite well 
established in England and in the United States. 
Foley v. Hill, 1 Phil. Ch. 399 ; 2H. L. Cas. 28; Parke, 
B., in Bellaney v. Marjoribanks, 7 Exch. 389, 404; Ad- 
dison on Cont. (6th ed.) 810; Chapman v. White, 6 N. 
Y. 412, 417; Loyd v. McCaffrey, 46 Penn. St. 410, 
414; Bullard v. Randall, 1 Gray, 605; Dana v. Nat'l 
Bank, 13 Allen, 445; Bank of Republic v. Millard, 10 


Wall. 152. 
a en 


THE LAW OF CONSPIRACY. 


Mr. Fitzjames Stephen, Q. C., writes to the Pall Mall 
Gazette on the state of this branch of English law, as 
recently criticised in Mr. Frederick Harrison’s letter to 
the Times. After explaining the present condition of 
the law, Mr. Stephen continues: ‘‘I come now to the 
question of its improvement. This may be effected in 
two ways— namely, the codification of the law as a 
whole, and its amendment. I fear that our prospect 
of an English Penal Code is very remote, and I must 
say that the law of conspiracy is the part of the crimi- 
nal law which should be codified last. As it stands it 
isan awkward and unsightly, but in some respects 
highly convenient, patch upon an old and ragged gar- 
ment. The laws relating to political offenses, to cheat- 
ing, and to intimidation ought to be put in a much 
more definite condition than they are in at present 
before the law of conspiracy, which patches up their 
defects, can be safely repealed. It is sometimes said 
that conspiracy ought to be regarded in the light of an 
act of abetment, and punished as such, whether the 
act abetted is actually done or not. The provisions of 
the Indian Penal Code would constitute a precedent, 
though not quite a complete one, for this mode of 
treating the subject. This would, no doubt, be a con- 
venient course if the criminal law itself were com- 
plete, but, as I have shown, that is not and is not at 
present likely to be the case. If any one wishes to 
appreciate the importance of this remark, I would 
recommend him to consider the provisions of the 
Indian Penal Code on false evidence and offenses 
against public justice (sections 191-229); offenses 
against the State (sections 121-130); cheating (sections 
415-420) ; and intimidation and insult (sections 504-510) ; 
and to compare them with the criminal law of this 
country, conspiracy being omitted. I think, however, 
it might very properly be provided, as a general rule, 
qualified, if necessary, by special exceptions, that no 
conspiracy to commit any offense should be punished 
more severely than the offense itself might have been 
punished if committed. This would entirely meet one 
of the complaints made against the present law. It is 
more difficult to deal with the complaint that the pun- 
ishment of conspiracies to injure individuals by means 
not fraudulent diminishes the importance of the 
limited legalization of strikes by the Criminal Law 
Amendment Act. I do not say it would be impossible, 
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but it would certainly be very difficult to devise words 
which would legalize the amount of annoyance which 
is inseparable from a strike, and which would not 
legalize those miscellaneous indefinite ways by which 
a number of persons may oppress and even ruin indi- 
viduals, which I have referred to.. I am, however, dis- 
posed to think that in practice there would be no very 
great danger in limiting the law of conspiracy, as to 
acts directed against individuals, to cases in which the 
object was to be effected by the perversion of the 
course of justice, crime, and fraud, the law relating to 
conspiracies affecting the public at large being left as 
it stands at present. No doubt this would involve the 
consequence that such acts of persecution as I have 
referred to above would no longer criminal. This 
would be an evil which d have to be set against 
the advantage of making the conclusion at which the 
legislature arrived two years ago, as to.the practical 
legalization of strikes, effective 8 th 
We must not, however, exaggerate importance of 
the evil. The case about hissing the actor and the 
recent cases about strikes are the only cases which, so 
far as I know, have actually been decided on this prin- 
ciple, and can be accounted for by no other. In the 
actor’s case, I should think there could be no doubt 
that a civil action might have been brought, and it 
would have been the more appropriate remedy. The 
same remark would probably apply to any organized 
effort to injure a person, for no one doubts that the 
law relating to wrongs both is and ought to be expen- 
sive toa high degree. If any special mode of perse- 
cution were invented which the law relating to civil 
injuries was not able to deal with, resort might be had 
to legislation, as in the case of picketing and ratten- 
ing. Our experience of civil injuries is by this time 
very exterisive, and it enables us to say with confidence 
that it is not easy for a uumber of persons to oppress 
an individual without malicious prosecution, crime, or 
fraud. M all events, the evil of maintaining a vague 
and loose doctrine, which may be so used as to render 
nugatory a statute passed in order to settle a long and 
warm controversy, seems to me to overbalance the value 
of the bare chance of its being useful in some strange 
and new combination of circumstances. The general 
result is, that two simple amendments would make the 
law of conspiracy reasonable, though it can hardly be 
made plain or simple till the body of the general crimi- 
nal ny bas been recast.”’-—Law Journal. 


——~e--o—_—_—. 


COURT OF APPEALS ABSTRACT. 


ADMINISTRATOR — DISPUTED CLAIM. 


1. Plaintiffs had certain claims against the estate of 
N., which they presented to the defendants, his execu- 
tors. The latter caused a written notice to be served on 
plaintiffs, stating in substance that as at present 
advised they declined to pay the claims, and that, as 
they had no other means of information, they would 
be greatly obliged if plaintiffs would furnish them 
with a bill of particulars. These claims were claims 
against two firms in which defendant’s testator had 
been a partner. When presented, no steps had-been 
taken to collect these claims of the surviving partners or 
out of the partnership property. Plaintiffs did not 
commence their action within six months after the 
service of the notice, nor did they make any offer to 
refer. On their final accounting before the surrogate, 
defendants udmitted plaintiffs’ claims. Plaintiffs 





appeared and objected to the account upon that 
ground. The surrogate overruled the objections, 
passed upon the accounts and decreed distribution, 
without reference to plaintiffs’ claim. Hoyt et al. v. 
Bonnett et al. Opinion by Allen, J. 

2. Held error; that defendants had not disputed or 
rejected the claims so as to put the statute in opera- 
tion, and the action was not barred. 

Also held, that there was no absolute or certain note 
due either at law or in equity from the estate of the 
decedent to plaintiffs, when they exhibited their 
claims; that said claims were nut debts against the 
estate, until the liability had been fixed by an inability 
to collect the same from the surviving partners, and 
that even if the claims had been rejected or disputed by 
the notice served, the statute did not then begin to 
run, and that the surrogate, instead of making a final 
distribution of the estate, to the exclusion of plain- 
tiffs, should have made a reasonable provision for their 
claims, by directing a sum sufficient to satisfy the 
claims to be retained, to be applied to the payment 
thereof when due. 

The short statute of limitations (2 R. S. 89, § 38), by 
which one having a claim against the estate of a 
deceased person may be barred of his action and his 
claim forfeited, is penal in its character, and is to 
be strictly construed. Ib. 

3. To entitle an executor or administrator to the 
benefit thereof, the statute must, in all essentials, be 
complied with. His act in disputing or rejecting the 
claim must be decided, unequivocal and absolute. 
Whatever may be the language or declaration, if in 
the same notice or declaration, or at the same time, he 
does, or says any thing from which the claimant may 
reasonably infer that the determination to dispute or 
reject is not final, the claim is not “disputed or 
rejected ’’ within the meaning of the statute. Ib. 


BANKRUPTCY. 


In an action for damages for the breach of a contract 
between the parties, for the sale and delivery of a 
quantity of whisky. After a trial was had and a 
decision rendered against defendants and custs ad- 
justed, defendant U. filed his petition in bankruptcy. 
Afterward, on January 26, 1868, plaintiff perfected and 
docketed his judgment. July 10, 1868, U. obtained 
his discharge. July 1, 1871, plaintiff issued execution, 
and U. moved for a perpetual stay as to time, which 
was granted. 

Held, 1. The motion and order accorded with the 
practice, and defendant had lost no opportunity of 
pleading his discharge, so as to forfeit the favor of 
the court, that a stay of proceedings on section 21 of 
the bankrupt act would not have availed him in set- 
ting up his discharge, as it could only have intervened 
after trial, and he would still have been helpless with- 
out an order of the supreme court to open the case, or 
let him in to plead puis darrien, and that the motion, 
after the discharge was obtained, was proper. 2. That 
defendant had not been guilty of such ‘“‘ gross laches ”’ 
in making the motion as to deprive him of the right 
to the relief sought. 3. That plaintiff's claim was 
not merged in the judgment so completely as to extin- 
guish it, and prevent the operation of the discharge. 
4. When defendant filed his petition as the whole of 
plaintiff's claim was ascertained, it was a debt provable 
under the bankrupt act against the bankrupt’s estate, 
and therefore the stay was properly granted. Monroe 
v. Upton etal. Opinion by Folger, J. 
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DEED — BOUNDARY. 

In an action for trespass it appeared that the parties 
were seized each of a portion of alot in Rochester, 
deriving title from a common source. The west boun- 
dary of the lot was given by their deeds as “ the east 
line of Clyde street.” Plaintiff’s deed was the prior 
one, and conveyed to him the north half of the lot and, 
also, the north half of a dwelling-house thereon de- 
scribed as “‘ fronting on Clyde street ’’ with the land 
on which it stands, “being about sixteen feet square 
with the appurtenances,’ etc. The south-west corner 
of the north half of the house projected about seven feet 
upon the south half of the lot. Defendant’s deed con- 
veyed the south half of the lot, excepting and reserv- 
ing the land upon which plaintiff’s half of the house 
stands. When the deeds were given the west side of 
the house was on the east side of Clyde street as 
opened and used. The city authorities changed the 
street, moving the east line westward four feet and ten 
inches. Plaintiff took possession of and inclosed the 
space in front of his half of the house. Defendant 
tore down plaintiff’s fence and claimed title as far 
north as the north line of the south half of the lot. 

Held, 1. That the original title and the right of 
possession the parties derived extended west no further 
than the east line of Clyde street as it then was. 2. 
The description in plaintiff ’s deed carried his right to 
the center of the street, and when the public aban- 
doned its easement plaintiff was entitled to the exclu- 
sive use of that part abandoned adjacent to and in 
front of his half of the house. That defendant had 
-no right in either view to the locus in quo, and was, 
therefore, liable. Comstock v. Johnson, 46. N. Y. 615; 
Wallace v. Fea. Opinion by Folger, J. 


MALPRACTICE. 


Action against a surgeon for malpractice in treating 
a dislocated elbow joint.— Defendant gave evidence 
tending to show he was reputed to be and was a skill- 
ful surgeon. The court charged it was entirely im- 
material to the inquiry whether defendant, at the time 
he andertook the reduction of the dislocation, was, or 
was not, reputed to be, or was, or was not, a skillful sur- 
geon. Held, error. The question is one of the ma- 
terial issue. If he has not competent skill, he is cen- 
surable for holding himself out as possessing it, and is 
strictly accountable for the consequences of his acts; 
and having adopted a process which was not successful 
to the exclusion of one which might and probably 
would have proved so, he is not entitled to the benefits 
which would inure to the skillful surgeon from an 
error of judgment or mistake in the appliances and 
means at command of the expert. Carpenter v. Blake. 
Opinions by Allen and Peckham, JJ. 


MORTGAGE FORECLOSURE. 


An action to foreclose a mortgage.— Shortly after the 
mortgage was made the mortgagor left the State and 
has not been since heard from. The summons was 
served by publication under section 135, subdivision 
6 of the Code, which provides for service on unknown 
parties having an interest. Judgment was perfected 
and on the sale the premises were purchased by C. He 
refused to take the title and complete the purchase, on 
the ground, that, from the time that had elapsed, it was 
to be presumed the mortgagor was dead, and it might 
be presumed his heirs were infants as much as that 
they were adults, and if they were infants the judg- 





ment would not bar them, as the service was not suffi- 
cient as against infants. Motion was made to compel 
C. to complete the purchase. 

Heid, that if it is conceded that the presumption 
that the mortgagor is dead (as to which the court ex- 
pressed doubts), and if the unknown heirs were infants, 
they were bound by the service, as section 135, subdivi- 
sion 6, makes no exception in case the unknown de- 
fendants were infants. If otherwise, there was no 
presumption that they were infants, and the purchaser 
must show this in order to justify his refusal. Wheeler 
v. Scully et al. Opinion by Folger, J. 


NEW YORK — ASSESSMENT. 


In an application to vacate an assessment under the 
act in relation to frauds in assessments for local im- 
provements in the city of New York (chap. 338, Laws 
1858), the onus of establishing the alleged fraud or 
irregularity is upon the applicant, and he must make 
it appear that such fraud or irregularity exists before 
he is entitled to the relief sought. A single publica- 
tion of a resolution authorizing a specific improvement 
in the city of New York two days before its adoption, 
is a sufficient compliance with the provision of the 
city charter of 1857 (section 7, chap. 446, Laws of 1857), 
which prohibits the passage or adoption of such reso- 
lution until it has been published in all the newspapers 
employed by the corporation at least two days. In 
re pet. Bassford et al. to vacate assessment. Opin- 
ion by Andrews, J. 


PARTY WALL — PRACTICE. 


1. B. purchased of P.a parcel of land, the easterly 
boundary of which the deed from P. made the center 
line of a wall then in process of erection. P. subse- 
quently finished this wall and B. erected a building 
upon his own lot, using P.’s wal as a party wall, and 
inserting in it the joists of his building. P. afterward 
conveyed to C., who made an addition to the height of 
the wall. The wall has been used for more than twenty 
years as a party wall. 

Held, that from the language of the deed and the 
acts of the parties, it is evident it was their intention 
that the wall should be a party wall, and although the 
land on which the wall stands remains the several 
property of the owner of each half, yet the title of 
each co-owner is qualified by the easement to which 
the other is entitled, and the right of either of the 
adjacent owners to increase the height of the wall, 
when it can be done without injury to the adjoining 
building and the wall, is clearly of sufficient strength 
to safely bear the addition, is necessarily included in 
theeasement. If injury results the party making the 
addition does it at his peril, and if injury results he is 
liable for all damages. Brooks v. Curtis. Opinion by 
Rapallo, J. 

2. On an appeal from a judgment dismissing a com- 
plaint in an equity action with costs, the general term 
modified the judgment by granting a portion of the 
relief prayed for and affirmed it as thus modified. 

Held, that the general term in making their decision 
necessarily held, that the special term should not have 
dismissed the complaint, but should have granted it as 
modified, and that the form of the judgment was tech- 
nically erroneous, but the error was one of form 
merely, except as to costs, and as costs were in the dis- 
cretion of the court below, this court would not dis- 
turb the judgment on that ground. Ib. 
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SERVITUDE. 


8S. owned two adjoining lots, he erected a house on 
each with a party wall between them. One lot he con- 
veyed to plaintiff’s and the other to defendant’s 
grantor, by deeds recorded on the same day. The de- 
scription in the deed to plaintiff conveyed the party 
wall and two inches beyond. He brought an action to 
recover possession of the strip from the center of the 
party wall to the boundary line. 

Held, that plaintiff’s premises were charged with a 
servitude of having the wall stand as an exterior wall 
to defendant’s house, and as a support to its beams so 
long, at least, as the building should endure. The 
right to use the party wall necessarily carried with it 
the right to occupy the two-inch space with the timbers 
which were to be supported in the wall and to have the 
buildings and wall remain as they were when 8. con- 
veyed them, solongas they endure. All plaintiff could 
recover would be the fee subject to the easement. 
Rogers v. Sinsheimer. Opinion by Rapallo, J. 


USURY. 


1. Action to recover possession of certain real estate. 
Plaintiff claimed title underadeed from F. Defend- 
ants claimed that the deed was, in fact, intended as 
security for a usurious loan. It appeared that M. M. 
D., one of the defendants, owned the real estate upon 
which was a mortgage, which was being foreclosed. 
Under an arrangement with her, W. purchased the 
mortgage, proceeded to a sale of the premises, became 
the purchaser and took title thereto. He conveyed to 
F., who executed to W.a bond for the amount W. 
advanced, secured by a mortgage upon the premises. 
At the same time F. executed a deed to M. M. D., sub- 
ject to the mortgage, with the name of the grantee in 
blank, with authority to her to fill the blank. W. 
transferred the bond and mortgage from F. to plain- 
tiff at ten per cent discount, which defendant H. A. 
D., the husband of M. M. D., paid. Defendants soon 
afterward applied to plaintiff for a loan of $1,500, for 
four months, upon security of the property, and pro- 
posed to pay $150 for the use of the money. An 
arrangement was made, by which plaintiff's name was 
inserted in the deed from F., which deed F. acknowl- 
edged and delivered to the plaintiff, who gave checks 
to F.’s order, but for defendants’ benefit, for the 
$1,500. As a part of the same transaction, plaintiff 
contracted to sell the premises to M. M. D., for $5,650, 
of which the $1,500 and the premium of $150 formed 
part, the sale to be consummated four months from 
date. Defendants remained in possession. Upon 
M. M. D.’s failure to perform the contract, the plain- 
tiff brought this action to recover possession. 

Held, that the transaction was in fact a loan of 
money, and not a purchase of the premises by plain- 
tiff. The deed was a mortgage, the transaction was 
usurious, and the security void. Fiedler v. Darrin 
etal. Opinion by Allen, J. 

2. To constitute the offense of usury the intent is 
essential, but it must be deduced from and determined 
by the facts. The knowingly and voluntarily taking 
or reserving a greater interest or compensation for a 
loan, that the law allows, is perse usurious. A want of 
intent to violate the statute, or giving the transaction 
another name than that of a loan does not condone it. 
Evidence of plaintiff as to his intent to take more than 
seven per cent per annum for the loan was properly 
excluded. Ib. 





GENERAL TERM ABSTRACT. 


SUPREME COURT — FIRST DEPARTMENT.* 
(Continued from page 367.) 
NOTES AND BILLS. 

1. Promise to pay note after maturity a failure to 
present.— A promise by an indorser to pay a note, 
made after maturity and failure to present, is not bind- 
ing unless made with full knowledge of the omission 
to make due presentment. Hunterv. Hook. Opinion 
by Brady, J. 

2. Effect of certification of check on drawer’s liability. 
— On November 21, 1871, defendant drew his check on 
the Ocean National Bank, payable to the order of D., 
on December 12, 1871. Plaintiff discounted it, and 
presented it when due to the Ocean National Bank for 
payment, but instead of payment, took the certificate 
of the bank, the latter charging the amount as paid 
against defeudant’s account. Defendant was a deposi- 
tor with the Ocean National Bank, and at the time of 
the certification had money enough in said bank to pay 
the check. On the afternoon of the same day the 
check was certified, plaintiff again presented it for 
payment, which was refused, because between the time 
of the certification and the second presentment the 
Ocean National Bank had failed and gone into a re- 
ceiver’s hands. In an action against the drawer of the 
check defendant had judgment. 

Held, that as between the drawer and the drawee 
of the check the certification and debit constituted pay- 
ment: the Ocean Bank did what by the check it was re- 
quired to do. Plaintiff’s bank might have received pay- 
ment in current funds; it requested and received in- 
stead a transfer of the amount so credited at the Ocean 
Bank to the defendant by a certification of his check. 
Plaintiffs’ bank thereby obtained a new contract with 
itself directly from the Ocean Bank, to which the de- 
fendant was not a party, and one not available to him 
personally. Judgment affirmed. The First National 
Bank of Jersey City v. Leach. Opinion by Leonard, J. 

3. Call loans: collaterals. —'The nature of a call loan 
is such that the lender, when the call is made, is entitled 
to immediate payment from the debtor, and in default 
of such payment, can immediately sell or collect the 
collaterals without further notice to the debtor. 

Where a bank, having made a call loan and taken a 
note as collateral, became dissatisfied with the security 
and demanded payment of the loan, but at the debtor’s 
request agreed to give further time for payment upon 
the latter giving, as additional security, certain notes 
made by defendant, the bank became a bona fide 
holder of the defendant’s notes for value, sufficient 
to enable it to recover on them as collateral to the re- 
newed loan. Atlantic National Bank v. Franklin. 
Opinion by Fancher, J. 


Also, see Married Women and Pleadings. 


PLEADING. 

1. Want of consideration: sham defenses. — Action 
on a promissory note alleged to have been made by 
defendants, partners, to the order of one of them, and 
by him indorsed and delivered to plaintiff. The an- 
swer substantially averred that the note was given, 
not for the indebtedness of the firm, but for that of 
the individual partner to whom it was payable, and 





*Prepared by Hugh L. Cole, and N. Murray, 8 
Broad street, New York city. » Eg, 
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that plaintiff knew this fact. The answer was verified, 
and on motion was struck out as sham. On appeal, 
held, that the gist of the action on a promissory note 
is, that the defendants for a good consideration prom- 
ised to pay a certain sum. This answer sets up no 
substantive defense, but is a denial of plaintiff’s alle- 
gations that defendants did so promise; it says that 
the note, although apparently the note of the firm, 
never was a promise by them for a good considera- 
tion, to pay any thing. (Wayland v. Tysen, 45 N.Y. 
281, and Thompson v. Erie R. R. Co., id. 468, cited.) 
Order reversed. Claflin et al. v. Jaraslauski et al.; 
also, Fredenbergh v. Same. Opinions by Leonard, J. 


Also, see Warranty. 


PRINCIPAL AND AGENT. 

1. Authority of agent: how far limited: accounts: evi- 
dence. — Appeal from judgment on report of a referee, 
respecting certain items of anaccount. Plaintiffs were 
merchants in Paris, and had accounts and dealings with 
the defendants in New York. They sent an agent to 
New York to look for orders in their business, and 
sent with him seven large trunks filled with goods. 
Plaintiffs also asked for their agent the assistance and 
advice of defendants. Two letters were afterward 
written, each asking defendants to advance the agent 
$50. The defendants advanced money to pay the 
duties. This plaintiffs approved. The defendants 
then, at the agent’s request, rented him an office in 
which to store and exhibit his goods. Plaintiffs deny 
the agent’s authority to hire, but the referee allowed 
this item. On appeal, 

Held, that, since the trunks of goods were intended 
for exhibition and sale, plaintiffs, by asking, of defend- 
ants, assistance and advice in the prosecution of the 
agent’s business, gave defendants reason to suppose 
that such assistance and advice was in regard to the 
care and disposition of the property he had to sell, and 
furnished ample grounds for supposing that the agent 
had authority to provide a place to store and exhibit 
the goods. It came within the scope of the agent’s 
authority, as being a matter absolutely necessary for 
the care of plaintiffs’ property, and fully justified the 
finding of the referee as to the item for rent. Tucker 
et al. v. Woolsey et al. Opinion by Ingraham, P. J. 

2. Another item objected to on this appealis as to 
moneys advanced to the agent beyond the $100 author- 
ized in the two letters of plaintiffs. The agent, as he sold 
plaintiffs’ goods, deposited the money with defendants, 
because he had no bank account, and received the right 
to draw it as he had occasion. No direction was given 
that this money should be paid by the agent to de- 
fendants. 

Held, that the very fact that plaintiffs did not author- 
ize the advance of money to the agent, for duties and 
expenses, leaves it to be supposed that the intent was 
for him to use the moneys received by him for the sale 
of goods, as much as was necessary for his expenses, 
and justified defendants’ repayment to the agent of 
the moneys he so deposited with them. Ib. 

3. Defendants were justified in taking the money as a 
special deposit; were under no obligation to hold it for 
plaintiffs; and, to the amount of money so received, 
they are entitled to be credited for an equal amount 
refunded. There was no authority for any advances 
made beyond such deposits, and the sums specially 
ordered, and the same should not be allowed. Ib. 

4. The remaining item is the money advanced for a 
passage ticket to return home. The testimony showed 





that the agent produced to defendants a letter from 
plaintiffs, requesting defendants to furnish him with 
areturn ticket On the trial, it was in proof that the 
agent kept the letter and was out of the country. 
Parol evidence was resorted to to prove the contents 
of this letter, but was objected to. 

Held, that the objection was not well taken. The 
fact that the agent was out of the country and had 
kept the letter was sufficient evidence to warrant parol 
proof of its contents. Ib. 

5. The conclusion, therefore, is that the referee com- 
mitted no error, except in allowing for moneys ad- 
vanced beyond the amount deposited with defendants. 
Such excess should be deducted from the amount 
allowed to defendants, and the plaintiffs should have 
judgment for that sum, with interest. If the defend- 
ants so consent, and file a stipulation that plaintiffs 
may have judgment for the amount of such excess and 
interest, the present judgment may be vacated, and 
such judgment may be entered. If not, a new trial is 
ordered. Ib. 

6. Principal entitled to benefit of all agent could do. — 
The defendant, a real estate broker in New York, 
agreed to sell certain real estate in said city belonging 
to plaintiff, by a contract made with one S8., at an 
agreed price of $17,000, and executed by defendant in 
the name of and on behalf of plaintiff, April 16, 1867. 
Plaintiff also, soon after, personally executed a dupli- 
cate contract of said sale. Defendant, on the22d of 
April, executed a contract to sell the same premises to 
F. & K. for $26,000, and on the same day, 8S. assigned 
his contract of sale to defendant. On the 7th of 
May, defendant wrote to plaintiff that S. had sold 
his purchase to F. & K., and said: “K. & L. are to 
execute mortgages and carry out all the conditions 
about the bonds and mortgages that are in con- 
tract with Mr. S.”’ On the 22d of May, defendant 
wrote to plaintiff again, inclosing the deed and 
assignments for execution, together with a copy of 
the first contract with S., and saying: ‘‘The amount 
of the consideration money can be filled in when deliv- 
ered, and the division of the amount ($17,000) can be 
made between the deed and the assignment of the 
leases.’”’ The deed was accordingly executed and deliv- 
ered and plaintiff was never informed of the sale for 
$26,000 until after the delivery of the deed by him, and 
the closing of the transaction, so far as he was con- 
cerned, on the basis of a sale at $17,000. In an action 
to recover the balance of the $26,000, defendant con- 
tended that his agency ceased on the execution of the 
contract with S.”’ 

Held, that defendant’s duty, as agent of plaintiff, in 
respect of the sale of the property, had not terminated 
when he attempted to act for himself, and his employer 
was entitled to all benefit of any bargain he could 
make respecting the property. The law will not sanc- 
tion a breach of confidence, by permitting the agent to 
purchase or sell the property for himself; and, in such 
a case, it is not necessary to inquire whether the agent 
was actuated by afraudulent purpose. Bain, executria, 
v. Brown. Opinion by Fancher, J. 


PUBLIC OFFICERS. 


Compensation: mandamus. — Petition for a writ of 
mandamus compelling the payment of salary claimed 
to be due for services rendered in 1872, as stenographer 
of the supreme court. The relator was appointed a 
stenographer of the court, under section 256 of the 
Code, by virtue of which he is to hold office during the 
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pleasure of the court. In 1863, when he was appointed, 
there were three circuits, and he was assigned to part 
three, but since the occupation of the new court-house, 
the supreme court have held only two circuits, there 
not being room for more. The relator had never been 
removed, he served officially at every oyer and ter- 
miner in 1872, and at one extra circuit. No neglect of 
dut}qwas alleged, the defense was that there was not 
a sufficient number of circuits to employ all the stenog- 
raphers who had been appointed. On appeal from 
an order entered at Chambers, granting the writ of 
mandamus: 

Held, that since the relator continued under the 
appointment subject to duty, and discharged his duty 
for more than four months in the oyer and terminer, 
and one month in circuit, he was not to be deprived of 
his salary because the terms of the court are not held. 
Order affirmed with costs. The People ex rel. Crosby 
v. Green, Comptroller, etc. 


REAL ESTATE. 


Description by metes and bounds more conclusive than 
“by the number of city lots. —Action to foreclose a mort- 
gage. Plaintiff's mortgage described the property con- 
veyed as beginning at a point distant about seventy- 
five feet from the south-east corner of 23d street and 
4th avenue, running along the southerly side of 23d 
street east twenty-five feet, etc. Defendants each 
held a mortgage on a house and lot on the southerly 
side of 23d street, distant fifty feet from the corner of 
23d street and 4th avenue, and running thence east 
twenty-five feet. According to these boundaries the 
lots adjoined each other; all the mortgages further 
described the premises as known as No. 104 East 23d 
street. That number was the proper number for the 
lot mortgaged to defendants. Plaintiff brought this 
action, alleging that his mortgage was intended to con- 
yey the lot fifty feet east of 4th avenue, and praying to 
have the mortgage foreclosed on that lot; he proved 
that the loan was made on the house and lot No. 104, 
but there was no proof of any mistake made in draw- 
ing the mortgage, except what was to be inferred from 
the number stated to be 104 in all the mortgages. 
Plaintiff's mortgage was recorded before both of the 
other two. Judgment was given at special term 
directing the sale of the lot fifty feet east of 4th ave., 
and the payment of plaintiff's mortgage out of the 
proceeds, prior to the mortgages held by defendants. 
Held, that as between the number of the lot and the 
boundaries of a more permanent character, the former 
must give way to the latter, and if there is a fixed and 
undoubted point to commence at, the lines must be 
run from that point. Was the plaintiff's mortgage 
sufficient notice to defendants to put them on inquiry? 
Without the number of the house and lot plaintiff 
could have no claim superior to that of defendants. 
Did the addition to the boundaries that the premises 
were known as No. 104 act as such notice? The mere 
insertion of the number of the lot was not sufficient 
notice. With such boundaries even if the defendants 
had actual notice of the number inserted in plaintiff's 
mortgage it would have been sufficient diligence on 
their part to have assured themselves that the courses 
and distances described a lot entirely different from 
that claimed by them, and they would have been 
warranted in concluding such number erroneous, and 
in yielding to the superior credit to which the courses 
and distances were entitled in the description of the 
premises. Besides, plaintiff is the party guilty of the 





error, and as between two innocent parties the loss 
should fall on him who commits the error. Judgment 
reversed. The mortgages held by defendants must be 
paid out of the proceeds with their costs, and the 
balance to plaintiff on account of his mortgage. 
Thomson v. Wilcox et al. Opinion by Ingraham, P. J. 


RECEIVERS. See Appeals. 
SHERIFFS. See City of New York. 
STATUTES, CONSTRUCTION OF. See City of New York. 
UNDERTAKINGS. 


1. Construction of undertaking under an attachment.— 
In an action by one Cockroft, against the firm of Ed. 
mundson & Culwell, the sheriff had possession of de- 
fendants’ goods under an attachment, when certain 
parties, the defendants in this action, in order to dis- 
charge said attachment, executed an undertaking 
whereby they bound themselves to pay to Cockroft,‘ on 
demand, the amount of judgment that may be recoy- 
ered against defendants in said action, not exceeding 
$1,050 for the debt and $250 costs and expenses.’’ Dated 
March 16, 1861. Cockroft thereupon released the at- 
tachment, and subsequently, on March 30, 1868, re- 
covered judgment against Culwell as survivor, Ed- 
mundson having died pending the action, for $1,564.50 
damages, and $972.40 costs. 

In an action on the undertaking, the justice directed 
a verdict for $1,634, from which defendant appeals. 

Held, that since the cause of action was against the 
defendants jointly, and survived against Culwell, the 
signers of the undertaking were liable to pay any judg- 
ment recovered against the defendants. A levy under 
an attachment would not be discharged by death of 
one or all of the defendants, provided the right of 
action survived. The undertaking, being a substitute 
for the goods levied upon, must await the result of the 
action, and is not discharged by the death of defend- 
ants, if the cause of action survives. A further reason 
for holding the undertaking to be still binding is, that 
the property levied upon, being the property of the 
firm, would continue liable for the debts of the firm, 
notwithstanding the death of one of the partners. 
Judgment affirmed, with costs. Cockroft v. Claflin, 
impleaded. Opinion by Learned, J. 

2. The undertaking having been signed in the firm 
name, with the knowledge of defendant, and delivered 
by his direction, he cannot now object that the firm 
name was improperly used. Ib. 

3. The summons in the action against Culwell was 
dated March 8, 1861, the undertaking March 16, 
1861, the court and parties being the same in both. 
The attachment had been issued before the undertak- 
ing was given. In the absence of evidence that there 
was any other action between the parties, the presump- 
tion was of identity. There having been an appear- 
ance by the surviving defendant, it was immaterial 
whether the summons had been served. Ib. 

4. On the left of and opposite to or below the last 
signature was written, ‘‘ we pay our pro rata share, ac- 
cording to our amount of goods sold.’’ Held, that, as 
between plaintiff and the signers, this memorandum 
formed no part of the undertaking. Ib. 


VENDORS AND VENDEES. 

When bona fide purchasers may get title from fraudu- 
lent purchaser as against owner.—Plaintiffs owned a 
large quantity of linseed which one L. held on store for 
them in Boston from the 19th to the 24th of August, 
1863. J. & Co. being on the eve of insolvency and 
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with the intent not to pay for it, bought the linseed of 
plaintiffs for $3 per bushel; on August 24th plaintiffs 
gave them an order on L. for the delivery of the seed, 
by means of which it was afterward procured by 
defendants. On the 25th of August it was shipped to 
defendants in Brooklyn, in pursuance of an offer to 
sell for $2.70 per bushel made to and accepted by 
defendants on August 21st, who on that day sent to J. 
& Co. their notes in payment. The notes were received 
by J. & Co. August 22d, and the same day pledged by 
them with B. & Co. as collateral fora loan. J. & Co. 
failed August 27th. Defendants were honest dealers in 
the transaction, their notes were paid at maturity, and 
they had judgment. 

Held, that J. & Co. got no title to the goods as against 
plaintiffs, the purchase by them being fraudulent. 
Where the owner of personal property makes an uncon- 
ditional delivery to his vendee, with intent to transfer 
the title, a subsequent bona fide purchaser from such 
vendee requires a valid title although the owner was 
induced to sell by the fraud of his vendee ; but it is 
only after actual delivery to the fraudulent vendee, 
that a bona fide purchaser could rely upon the apparent 
ownership, which the possession of the fraudulent 
vendee indicates, and thereby get a good title from 
him. Defendants not having parted with their notes 
on the credit of the possession of the seed, plaintiffs 
are not estopped from asserting their title. Judgment 
reversed and new trial ordered. Barnard et al. v. 
Campbell et al. Opinion by Fancher, J. 


WARRANTY. 

“1. Cannot be predicated because of a mistake of law.— 
The board of trustees of Oakland, California, granted 
to plaintiffs the exclusive privilege of running a ferry 
between that town and San Francisco. Plaintiffs 
assigned to defendants ‘‘all the exclusive privilege” 
of keeping the said ferry, which plaintiffs ‘‘ may have 
acquired by grant from said town,”’ in consideration of 
a certain percentage of the receipts from the ferry, to 
be paid by defendants in an action for an accounting 
and recovery of plaintiffs’ share of such profits. 

Held, that in the absence of any covenant on plain- 
tiffs’ part that the ferry privilege was exclusive, it is 
not competent for defendants to allege as a counter- 
claim or defense, that the town of Oakland had not 
the power to confer the exclusive right of ferriage, and 
that thereby defendants have sustained damage. No 
warranty can be predicated on the contract because 
of a mistake of law. Carpenter et al. v. Minturn et al. 
Opinion by Fancher, J. 

2. Voluntary appearance gives jurisdiction and cures 
irregularities.— Where a foreign corporation is sued 
here for a cause of action which did not arise in this 
State, and it is sought to have the benefit of section 
427 of the Code, the objection to the jurisdiction must 
be made in proper time. It is too late to raise the 
objection after an unqualified appearance in the action. 
A voluntary and general appearance in an action not 
only gives jurisdiction of the parties, but cures any 
irregularity in the service of process. Ib. 


WILLs. 

Opinions as to capacity of testator: evidence.—Ap- 
peal from decree of the surrogate admitting to probate 
the will and second codicil of Sarah Gray, and reject- 
ing the first codicil. The second codicil was objected 
to on the ground of mental incapacity and of fraud 
and undue influence. The surrogate was of the opinion 
that the will and first codicil were executed by the 





testatrix in due form of law and at a time when there 
was no doubt of her capacity to make a will — and his 
decision as to the codicils was based entirely on, the 
supposed validity of the second codicil by which the 
first was revoked, and by the cancellation of it, which 
took place at the time of executing the last. The tes- 
timony of the lay witnesses was conflicting and they 
were interested in the result and the surrogate was 
governed by the testimony of the attending physician 
of testatrix, in whose opinion she was incapable of 
properly exercising her judgment in making a will, on 
the ground that her intellect was enfeebled, and of her 
inability to comprehend the claims on her bounty and 
the provisions of the codicil ; the cause being a par- 
alysis of the muscles of the throat, and the power of 
speech, and some failure of memory. The physician’s 
opinion was formed from the condition of testatrix 
and not from conversations with her — nor was it clear 
that he had many opportunities of forming such opin- 
ions, as for several months prior to the making of the 
second codicil his interviews with testatrix were not 
more frequent than once a month. Under this evi- 
dence the surrogate rejected the second codicil. 

On appeal, held, that these opportunities of judg- 
ing of mental capacity are not sufficient to warrant 
the rejection of the testimony of all those who were 
about the testatrix daily, who had conversations with 
her on many occasions, who saw business transacted 
by her, or who were the witnesses to the codicil which 
has been rejected. It does not follow that either age 
or weakness of intellect is sufficient to incapacitate a 
person from making a will. It must be an entire loss 
of intellect, so that the testatrix was unable to under- 
stand what she was doing or the contents of the paper 
when read to her. The evidence in this case does not 
warrant this conclusion. The decision of the court 
below should not be sustained, but the questions 
should be sent to the circuit for trial. Decree of the 
surrogate reversed and feigned issue awarded. Crolius 
et al. v. Stark et al. Opinion by Ingraham, P. J. 

Also, see Evidence. 
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accounts. See Evidence. 
ATTORNEY AND CLIENT. 


Plaintiffs were employed by defendant as attorneys 
to collect a note of $458. They brought suit thereon 
and took judgment by default, but failing to collect 
the money, began a proceeding supplementary to execu- 
tion, which failed through their neglect. Plaintiffs 
then undertook, on their own responsibility, further 
proceedings, the defendant being unwilling to-do so, 
from doubt of its success. In the latter procteding, 
plaintiffs arrested the debtor, but failed to get the 
money, and the arrest and proceedings under it were 
discharged with $10 costs to the debtor. Thereupon 
plaintiffs intimated to defendant that they did not 
contemplate doing any thing more, and defendant set- 
tled the debt in good faith for $150. 

Plaintiffs brought this action to recover for their 
services, claiming, in the bill of particulars, for costs 
and disbursements in the suit, $119.30, supplementary 
proceedings, $30; counsel fee, $50; and for service in a 
patent case, $10, in all, $209.30; of this amount defend- 
ant subsequently paid $25, leaving $184.30 still due. Ib. 

Plaintiffs testified that their services in the patent 
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case were worth $25, which sum the justice allowed 
and gave judgment for plaintiffs for $185. On appeal, 

Held, that a verdict or judgment will be set aside 
even when the evidence is conflicting, if, in the opinion 
of the court of review, there was an absolute mistake 
or partiality, and in this case there was both, plaintiffs 
cannot recover for their services in the patent case 
more than was claimed in their bill of particulars, nor 
for the supplementary proceedings, one of which failed 
from their neglect, and the other they undertook 
gratuitously, nor for the costs incurred in the latter 
proceeding. Judgment reversed with liberty to plain- 
tiffs to bring another action. Robertson v. Gano. Opin- 
ion by Daly, C. J. 

CASES REVIEWED. See Principal and Agent. 
CONTRACT. 


1. Remedies for breach of contract. — Plaintiffs made 
a written agreement with defendant for the sale to the 
latter of certain premises in New York for $125,000, of 
which $64,500 was to be paid by a deed from defendant 
and wife to plaintiffs, of land at Mott Haven, described 
in said agreement. In the same instrument defendant 
agreed to convey and plaintiffs to purchase said prop- 
erty at Mott Haven. Plaintiffs offered to close the sale 
as agreed on, but defendant, though acting in good 
faith, failed to comply with the contract because his 
wife refused to join in the deed of the Mott Haven 
property. Plaintiffs having brought this suit to enforce 
their lien for the purchase-money on the New York 
property, and asking that the same be sold in satisfac- 
tion thereof, had judgment that defendant pay said 
purchase-money, and in default thereof, that said prem- 
ises be sold and the proceeds applied to such payment, 
and that defendant be charged with any deficiency 
arising from such sale. On appeal, 

Held, that the contract was an entirety and for an 
exchange of property, entitling the parties to a delivery 
in specie, and its covenants mutual and dependent. 
The agreement of sale must be distinguished from 
those where a definite money indebtedness is created 
with an option to the debtor to discharge the same in 
an alternative mode of payment. If the agreement 
had been for the purchase and sale of the Mott Haven 
property only, the refusal of defendant’s wife to join 
in the deed would bar plaintiffs’ right to maintain speci- 
fic performance, and leave them to their action at law. 
Plaintiffs are not entitled to specific performance of the 
contract, and being still in possession of the premises, 
having received no payment thereon, cannot maintain 
their lien for the purchase-money, but their only 
remedy is an action at law for damages for breach of 
contract; nor can the decree be modified and made a 
judgment for the amount of the purchase-money. 
Decree reversed and complaint dismissed. Sternberger 
et al. v. McGovern. Opinion by Larremore, J. 

2. Since defendant’s inability to perform was known 
by plaintiff at the time the suit was commenced, the 
plaintiffs’ only remedy was an action at law for damages 
for breach of the agreement; the court could not have 
afforded relief in damages, as no equitable jurisdiction 
existed when the suit was brought. (See Beck v. Alli- 
son, decided at the present term, infra.) Defendant’s 
demand for judgment dismissing the complaint should 
have been granted. Ib. Opinion by Daly, C. J. 

3. Promises to pay the debts of another.—Defendant 
contracted with one Green to do certain household 
work, and G, employed plaintiff to do part of the work. 
Defendant paid G. for all the work. Plaintiff subse- 





quently requested defendant to pay him for the part 
he had done, saying that G. would not doso. Defend- 
ant replied that she owed G., would see him, and with 
his consent would deduct the amount from what she 
owed him and pay the plaintiff. 

In an action to recover the amount, plaintiff had 
judgment. On appeal, 

Held, that the judgment must be reversed. Hearne 
et al. v. Livingston. Opinion by Daly, C. J. 

Also, see Leases. 
COVENANTS. See Equity Jurisdiction. 
INDORSERS. See Notes and Bills. 
EQUITY JURISDICTION. 

1. What is province of court of equity: specific per- 
formance.—Plaintiffs were the equitable assignees of 
a lease of premises in New York which defendant, in 
1864, demised for two years by a lease containing a cov- 
enant binding defendant to repair all damage by fire, 
the lessees to make all other repairs. By the provis- 
ions of the lease plaintiffs became entitled to a renewal 
for the further term of three years from May 10, 1866. 
While the plaintiffs were in possession, on the 31st of 
March, 1866, the premises were so much injured by fire 
as to render them untenantable without extensive re- 
pairs. Plaintiffs notified defendant to repair, and he 
having neglected to do so, after the expiration of 
nearly two months from the time of the fire, plaintiffs 
brought this action asking that defendant be adjudged 
to perform his covenant to repair; that plaintiffs might 
be authorized to expend the rent accruing under the 
lease in repairing the damages; that defendant might 
meanwhile be restrained from enforcing payment of 
the rent or disturbing plaintiffs’ possession; and that 
a receiver be appointed to apply the rent to make the 
repairs. Defendant pleaded plaintiffs’ refusal to pay 
the rent that accrued after the fire, as an election by 
plaintiffs under the statute of 1860 te cancel the lease 
and give up the premises. 

The judge found, on the trial, that the plaintiffs did 
not refuse to pay rent for the time after the fire, except 
on the ground of defendant’s neglect to repair, and 
plaintiffs’ right to retain the rent as an indemnity for 
their damages from such neglect; also, that the defend- 
ant did not proceed to make the repairs with due dili- 
gence. The evidence showing that when the suit was 
brought defendant had not decided whether to restore 
the old structure or build anew, and that he meant in 
some way to rid himself of his obligation to repair, if 
he could. 

Defendant moved to dismiss the complaint, on the 
ground that a court of equity could not decree specific 
performance of acontract to repair. This was refused. 
The judge found that the building was not so much in- 
jured as to be incapable of repair, and that four months 
was a reasonable time in which to make the repairs; 
but since the building was very old, and no longer of 
the style, size, or strength suited to the business car- 
ried on in that locality, he concluded that it would be 
unreasonably onerous to defendant to compel him to 
restore the building to its former condition; and, re- 
garding the whole case as one addressed to the equita- 
ble discretion of the court, he did not adjudge specific 
performance of the covenant to repair, but adjudged 
instead that defendant pay to plaintiffs the excess of 
the value of the lease to them for the residue of the 
term, over the rent they were to pay. This he found 
to be $2,366.88, that is from August 1, 1866, to the ex- 
piration of the extended term, after deducting the pro- 
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portional rent from the day of the fire to the Ist of 
August following. This amounted to a rescission of 
the lease, relieving defendant from the obligation of 
performing his covenant, and from all liability to an 
action thereon for damages. 

On appeal to the general term: 

Held, that a court of equity can decree specific per- 
formance of a covenant to repair, if not differing ma- 
terially from a contract to build. In either case, 
whether a claim to this species of relief will be en- 
forced, depends on the circumstances of thecase. Beck 
et al. v. Allison. Opinion by Daly, C. J. 

2. Where the jurisdiction of a court of equity has 
properly attached, from the want of an adequate rem- 
edy at law, it shall be made effectual for the purpose of 
complete relief. The court may refuse to decree spe- 
cific performance without being precluded from mak- 
ing what it considers a more equitable disposition of 
the subject-matter before it. Ib. 

_ 3. If there was no ground whatever for equitable inter- 
position when the suit was brought, as where plaintiff 
knew when he brought it that defendant could not per- 
form, either from having conveyed the property to an- 
other, or from any other cause, the complaint must be 
dismissed, plaintiff having an adequate remedy at law. 
In such a case an action at law is the sole remedy, for 
in the common-law action to recover damages the de- 
fendant has a right to a trial by jury, and this cannot 
be taken from him by bringing a suit in equity to ob- 
tain what can be obtained by an actionatlaw. But 
where it appears affirmatively by the plaintiff’s com- 
plaint or bill that the contract is just and fair, that it 
is one which defendant ought to and can perform, then 
the jurisdiction in equity attaches, and the court may 
decree specific performance; or, in lieu of perform- 
ance, award to plaintiff compensation in money, to be 
ascertained by some equitable rule or by atrial by jury, 
unless that be waived, or it may, on the merits, dismiss 
the complaint altogether. Equitable jurisdiction at- 
tached in this case, because it was in the power of the 
court to decree specific performance; at law, damages 
could have been recovered for a breach of the cove- 
nant, but the court below went much further than 
this —it relieved defendant altogether from the strict 
performance of the covenant, so that instead of repair- 
ing the old structure he might build such a one as his 
interests demanded. The relief given was strictly 
equitable and could not have been obtained in an 
action at law, Judgment affirmed. Ib. 

Also, see Contracts. 
EVIDENCE. 

1. Conflict of testimony: items of account.—Where 
there is a conflict of testimony, a court of review will 
almost invariably refuse to interfere, on the ground 
that the relative credibility of witnesses can be better 
determined by the tribunal that heard them testify. 
Curley v. Tomlinson. Opinion by Daly, C. J. 

2. But there are peculiar and exceptional cases which 
should not be allowed to stand upon the evidence, 
even when it is conflicting. Where the plaintiff was 
entitled to recover upon some of the items of his 
account, and not on others, but it was difficult, upon 
the evidence as it stood, to distinguish what items he 
could recover for, the judgment was reversed with 
leave to plaintiff to bring another action and have a 
new trial on the whole claim. Ib. 

LEASES. 

Premises leased for an illegal purpose.—By the laws 

of this State the business of selling lottery tickets 





being illegal, and every contract made in furtherance 
thereof void, where, at the time of making a lease, 
both parties thereto knew that it was intended to use 
the premises as a lottery office, and the owner subse- 
quently fitted them up witha view to such use, the 
lease is void, and the lessee cannot recover rent under 
it. Edelmuth v. McGarren. Opinion by Loew, J. 
Also, see Equity Jurisdiction. 
NEGLIGENCE. 

Question of contributory negligence to be left to jury.— 
Action to recover the value of a horse, killed by the 
alleged carelessness of defendant’s servant. Plaintiff 
had left his horse and wagon unattended in the street, 
near the curbstone, and defendant’s horse, while 
passing, became restive and ran against plaintiff’s 
horse and wagon, so frightened the latter that he ran 
away, and sustained injury resulting in hisdeath. On 
appeal from judgment in favor of plaintiff, 

Held, that the question whether plaintiff had been 
guilty of contributory negligence, being one of fact, 
had been properly left to the jury, and their decision 
would not be disturbed. Judgment affirmed. Camp- 
bell v. Kearney. Opinion by Loew, J. 


NOTES AND BILLS. 


Liability as between indorsers of note.—Action ona 
promissory note made by R., payable to plaintiff’s 
order and delivered to plaintiff by maker with defend- 
ant’s indorsement thereon, on account of an ante- 
cedent debt due plaintiff by R., and plaintiff extended 
its payment in consideration of receiving the note. 
No communication was ever held between plaintiff and 
defendant on the subject. 

The answer admits that the indorsement was 
made for R.’s accommodation, but alleges that it was 
made on the faith of a previous indorsement by 
plaintiff as a like accommodation indorser for the 
maker, and there was no proof to the contrary. The 
complaint was dismissed. On appeal, held, that where 
the payee receives a note indorsed by a third person, 
the legal inference is, that the latter assumed the 
responsibility of indorser only on the contingency 
that the payee had become liable as first indorser. 
This legal relation may be changed by special agree- 
ment, by which the apparent second indorser becomes 
surety for the maker to the nominal payee. The 
acceptance of a promissory note from the maker im- 
plies its creation for the special purpose of the trans- 
action in which it is given, and that all indorsements 
thereon are for his accommodation and in the form of 
obligation it naturally imports. Without proof of 
special circumstances inducing the court to depart 
from the ordinary rules of the common law, and out 
of the equity of the case to construct new obligations, 
the payee cannot recover upon instruments of that 
character upon the mere fact that the defendant made 
his indorsement for the maker’s accommodation. It 
must at least be further shown that it was so made 
with special intent that such indorsement should, also, 
stand as security to the payee for the maker in some 
transaction to occur upon faith thereof and to give 
credit therein to the former. Judgment affirmed. 
Tenney Vv. Fleischel. Opinion by Robinson, J. 


PARTNERSHIP. 


1. Partnership property a trust fund in hands of as- 
signees. — Ewell & Semmler formed acopartnership, to 
which the assets and business of the old firm of Grieff 
& Semmler were transferred, E. & S. agreeing to pay 
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the debts of the old firm, among which was plaintiff’s 
claim, and payments were made and accepted, and 
credits allowed thereon. In an action against E. for 
the balance, 

Held, that the copartnership property was a trust 
fund for the payment of existing debts, and E. took 
the same, subject to the trust, and thereby and by ex- 
press agreement bound himself to its performance. 

The commingling of the property of the old firm with 
that of the new imposed on defendant a fiduciary obli- 
gation upon his express promise to pay the creditors, 
and plaintiff signified his acceptance of the change of 
obligation by the rendering of his account and accept- 
ance uf part payment of hisclaim. (Also ses opinions 
in this case in 7 Alb. Law J., p. 78.) Schindler v. Ewell. 
Opinion by Larremore, J. 


PLEADING. 


W hen answer need not be verified. —In an action to 
recover money alleged to have been loaned by plaintiff, 
the defendant set up, as matter of avoidance, that the 
causes of action arose out of certain illegal transac- 
tions between the parties in the purchase and sale of 
lottery tickets. The answer was not verified, on the 
ground that this was a case in which defendant would 
be privileged from testifying as a witness, by the Laws 
of 1854, chap. 75, the first section of which is as follows: 
“The verification of any pleading in any court of 
record in this State may be omitted in all cases when 
the party called upon to verify would be privileged 
from testifying as a witness to the truth of any matter 
denied by such pleading.’”’ The selling or purchasing 
of lottery tickets, when not expressly authorized by 
law, is a misdemeanor, and any person convicted 
thereof is liable to fine or imprisonment. 2 R. S., § 36. 
Plaintiff moved the court, at special term, for judg- 
ment for the want of a verified answer. The motion 
was denied, on the ground that defendant was privi- 
leged from testifying as to the sale or purchase of the 
lottery tickets, and that the term “‘ denial”’ in said act 
was intended to cover something more than mere ne- 
gation, and should be construed to include any new 
matter set up by way of avoidance, such new matter 
being really a denial of the cause of action. Onappeal, 

Held, that the construction given to the act of 1854 
was correct. Order affirmed. Fredericks v. Taylor. 
Opinion by Daly, C. J. 


PRACTICE. 


Stay of proceedings: return from justices’ court.— 
Plaintiff moved to dismiss the appeal for want of a 
return, and obtained an order that unless defendants 
should procure the return to be filed on or before May 
6th, the appeal was to be dismissed. Defendant, 
through no fault of his own, could not obtain the 
justice’s return, and on May 6th obtained an or- 
der for the justice to show cause on May 17th, 
why he should not be attached for contempt, con- 
taining a stay of proceedings meanwhile by plain- 
tiff. This order was served on plaintiff, who notwith- 
standing the stay, and while it was pending, without 
application to the court, entered the conditional order 
and issued execution on May 14th, on the ground that 
the conditional order dismissing the appeal took effect 
on May 6th asan absolute order. On appeal by plain- 
tiff from an order setting aside the execution, 

Held, that where a motion is granted unless the other 
party comply with a certain condition, the practice of 
this court is to present an affidavit ex parte that he has 





failed to do so, and take a final and absolute order, 
which is granted asa matter of course. The reason 
for the practice being, that it may be a question 
whether what has been done was or was not a compli- 
ance with the condition. The formal entering of the 
conditional order on May 14th, and the issuing of 
execution was irregular ; a stay of proceedings, even 
if improperly granted, cannot be disregarded, and the 
opposite party cannot take any step intermediate the 
service of the order and the hearing of the motion to 
show cause upon which it is granted. Order affirmed. 
Stewart v. Berge. Opinion by Daly, C. J. 


PRINCIPAL AND AGENT. 


1. When agent is reliable-—Defendant called at the 
office of plaintiff, a physician, and left a card on 
which, besides defendant’s name, were the words, 
“callon Mrs. D., at 767 Broadway.” Plaintiff called 
as desired and rendered professional services to the 
amount of $98. Defendant claimed that he acted for 
Mrs. D.at her request. Plaintiff had a verdict. 

Held, that since defendant did not apprise plaintiff 
that he acted for Mrs. D., plaintiff was justified in 
believing that he was employed and would be paid by 
defendant. Judgment affirmed. Bradley v. Dodge. 
Opinion by Loew, J. 

2. Case distinguished from Buck vy. Amidon, 41 How. 
370, as in that case the defendant exhibited to and left 
with plaintiff a telegram which he had received asking 
for the service rendered by plaintiff. Ib. 


SPECIFIC PERFORMANCE. See Contracts; also, see 
Equity Jurisdiction. 


VERIFICATION. See Pleadings. 


APRIL AND May Terms — 1873. 
BILLS OF LADING. 


Construction of bill: negligence: contract.— Plaintiff 
delivered to defendants, goods to be carried to Rich- 
mond, and delivered to S. care of G. & T. on pay- 
ment of price. The bill of lading exempted defend- 
ants from liability, for loss resulting from fire or any 
other cause, unless proved to have occurred from the 
fraud or gross negligence of defendants or their ser- 
vants, and provided that defendants might keep the 
goods thirty days, in order to collect the price thereof. 
Defendants duly offered to deliver the goods to G. & 
T., who refused to take and pay for them, saying they 
would not advance the money, but would notify 8., 
who was not then in town, of their arrival; where- 
upon the goods were carried to the office of defend- 
ants, and thirty-eight days after were destroyed by 
fire, without defendants’ fault. Defendants did not 
notify plaintiff of their failure to deliver. The com- 
plaint was dismissed. 

Held, that defendants were obliged to tender the 
goods only at the place of business of G & T., and after 
the refusal to receive them, defendants held them as 
warehousemen, and their failure to return them at 
the expiration of thirty days was not, as matter of 
law, gross negligence or fraud, for which only, by the 
terms of the special contract, defendants were liable. 
Judgment affirmed. Landsberg v. Dinsmore, Presi- 
dent, etc. Opinion by Loew, J. 

Also, see Common Carriers. 


CONFLICT OF LAWS. See Pilots. 
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GENERAL TERM DECISIONS. 


The following decisions were rendered at the general 
term of the supreme court of the third department at 
the city of Albany, on the first Tuesday of June, 1873. 
Present : Hon. John M. Parker, presiding, and Hon. 
Douglas Boardman and Hon. Joseph Potter, JJ. 

Cases heard before Miller, P. J.; Potter and Parker, 
JJ.: People ex rel. W. Yeomans, Jr., Supervisor of the 
Town of Delhi, v. Wagner, County Judge of Delaware 
County — Motion to set aside proceedings denied, and 
proceedings revised and dismissed without costs. 
Opinion by Milller, J. —— Burlew, executrix, et 
al., v. Hubbell —‘‘ Order of special term ” affirmed 
with costs. Opinion by Miller and Parker, JJ.; 
Potter, J., dissents. —— Brace v. Gould — Judgment 
of court affirmed with costs. Opinion by Miller, J. 
— Shankland v. Hamilton et al. — Judgment af- 
firmed with costs. Opinion by Miller, J.——Decker 
v. Shelton — Judgment of county court affirmed 
with costs. Opinion by Miller, J.—— Potter v. Sher- 
wood— Judgment reversed; new trial granted ; costs 
to abide the event. Opinion by Miller, J. —— The 
People of the State of New York v. Pennock, im- 
pleaded, etc., with Walrath — Judgment affirmed with 
costs. Opinion by Parker, J.—— The People ex rel. 
Clark v. The Commissioners of Highways of the Town 
of Reading — Judgment affirmed with costs. Opinion 
by Parker, J.——Goodrich v. Sullivan — Judgment 
affirmed with costs. Opinion by Parker, J.— Knapp 
v. Willetts — Judgment reversed; new trial granted; 
costs to abide the event. Opinion by Parker, J. —— 
The People ex rel. Judson and the said Judson v. 
Thacher — Judgment and order appealed from re- 
versed ; new trial granted ; costs to abide the event. 


Opinions by Parker, Miller and Potter, JJ.; Miller, J.,. 


dissenting. —— The People ex rel. Church v. Hopkins, 
comptroller — Judgment for defendant denying rela- 
tor’s right to the salary allowed by law to the superin- 
tendent of the insurance department, and denying his 
application for a mandamus, with costs. Opinions by 
Parker, Potter and Miller, JJ.; Miller, J., dissenting. 
— Corey v. Leonard et al., impleaded, etc. —Judg- 
ment affirmed with costs. Opinions by Potter and 
Parker, JJ.; Parker, J., dissenting. —— Cases cited by 
Miller, P., Potter and Daniels, JJ. —— Parson, execu- 
tor, etc., v. Best, executrix, ete — Construction given a 
will of real and personal estate, decree to be settled by 
Potter, J. Opinion by Potter, J.— Chase et al. v. 
Higgins —Judgment affirmed with costs. Opinions 
by Daniels and Potter, JJ.——Cases heard before Miller, 
Daniels and Danforth. —— Bicknell v. The Lancaster 
City and County Fire Insurance Company — Judgment 
aftirmed with costs. Opinion by Danforth.——Stearns 
and others v. Ingraham and others—Judgment re- 
versed and new trial granted, with costs to abide the 
event. Opinions by Danforth and Daniels. —— Smith 
et al. v. Chadsey et al.— Judgment reversed and new 
trial granted, with costs to abide theevent. Opinion 
by Miller.—— Cases heard before Parker, Boardman 
and Potter.—De La Fayette v. Conner— Appeal 
dismissed, and order appealed from affirmed with 
$10 costs. ——The same v. The same— Judgment 
affirmed with costs. —— Parker v. Jackson — Judgment 
affirmed with costs.—— Roberts v. Burrill — Judgment 
affirmed with costs. Mackey v. Hemenstine— 
Judgment of county court reversed and that of jus- 
tices affirmed, with costs.—— Garret v. Davenport and 
Ketchum — Decree sent back to Justice Potter, for 





re-settlement. —- McGrath v. Clark— Motion for 
leave to appeal to court of appeals granted (Potter, J., 
not sitting.)}——-The AncientCity Sportsman’s Club, of 
Schenectady county v. Miller — Motion for leave. to 
appeal to the court of appeals denied.——Wilkins v. 
Buck et al.—Appeal from order dismissed, with $10 costs. 
—Canastota National Bank v. Miller, impleaded, etc. 
— Order appealed from affirmed, with $10 costs (Board- 
man, J., not sitting). The People v. Wood—Motion to 
set aside exceptions denied, and cause remitted to the 
court by which it was tried, for settlement of bill of 
exceptions, and, if settled, that clerk of said court 
may, by additional return, certify same to this court. 
(See order at large).—— Brown v. The Kerney Settle- 
ment Cheese Manufacturing Association, impleaded, 
etc.— Order appealed from affirmed with $10 costs. 
—— Simpson, admr., etc., v. McKay et al.; McKay et 
al. v. Simpson, admr., etc.— Order of special term 
affirmed with $10 costs.—— Holland v. Frazer — Order 
appealed from affirmed with $10 costs.—~ Siper v. The 
same — The same order.—— Spaulding v. Reed — Judg- 
ment reversed and a new trial ordered in the county 
court, with costs to abide the event.—— The People ex 
rel. Neil v. Butts — Proceedings affirmed with costs. 
— Inthe matter of the petition of the Boston and 
Albany Railroad Company — Order affirmed with $10 
costs.—— Jourdan v. Harsha— Judgment of the county 
court affirmed with costs.—— The People ex rel. Gar- 
ling v. Van Allen et al., composing brigade court mar- 
tial et al.— Allowance of certiorari and proceedings 
affirmed.— The People v. Dayton, auditor, etc., The 
Canal Commissioners and Lewis J. Bennett — Motion 
for injunction denied with $10 costs.—— Ellis v. 
Andrews — Motion for new trial denied and judgment 
ordered for defendants on the dismissal of the com- 
plaint with costs. The People ex rel. Martin et al. v. 
Brown, collector of the town of Hancock — Order ap- 
pealed from affirmed with $10 costs (Boardman, J., not 
sitting.)—— Sands, receiver, etc. v. Hili— Judgment 
affirmed with costs. 
——__~+e_—_-- 


HONOR AT WASHINGTON. 


Certainly the leading men of the United States have 
curious notions of honor and fair play. The whole 
story of the indirect claims under the treaty of Wash- 
ington is yet freshin the memory. Quick upon the 
heels of those extraordinary demands came the exor- 
bitant bill for direct losses, cut down tosome extent 
by the tribunal at Geneva, but admitted and sanc- 
tioned by that tribunal to an amount far beyond what 
the congress of the United States afterward declared 
to be justly due. In the opinion of congress, the gov- 
ernment of the United States has extracted, or rather 
will extract, from Great Britain a sum of money, 
largely exceeding the sum payable to the parties 
injured by the Confederate cruisers, and that excess 
congress sees no harm in appropriating to the credit of 
the United States treasury. These things we com- 
mented on, as each scandal developed itself from the 
brain of some astute lawyer or politician. The next 
part of the drama consisted of a personal attack, teem- 
ing with scurrility, launched at Sir Alexander Cock- 
burn, by a man who has worked his way to the poli- 
tical and legal front chiefly by the unsparing use of a 
truculent pen and a violent tongue. Following close 
upon this very respectable effusion comes a report, 
written by the agent of the United States at Geneva; 
in which are to be found some of the most amazing 
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errors of fact, and some of the most extravagant infer- 
ences of law, that can be conceived. Thus it is asserted 
that the continental press was unanimous in favor of 
the United States on the question of the indirect 
claims, and that the English press displayed great 
laches in protesting against them. So also it is declared 
that the British nation is bound for all time by the 
opinions of Sir Alexander Cockburn, as expressed in 
his ‘“‘ Reasons” on points of international law, on the 
ground that Sir Alexander spoke of himself as ‘in 
some sense the~representative of Great Britain.” 
Lastly, as if this aggregate of wrongs were not enough, 
Mr. Fish, who, beyond all controversy, is for this pur- 
pose the mouthpiece of the United States, has inti- 
mated that though his government is fully prepared to 
receive three millions and a quarter of pounds sterling, 
on the faith of the rules of law laid down by the ma- 
jority of the arbitrators at Geneva, the United States 
will not scruple whenever they may be defendants 
in a like cause, to adhere to the law of Sir Alexander 
Cockburn, and to repudiate the law of the Geneva 
tribunal. In equity slang this kind of conduct is 
called “blowing hot and cold.’’ In sporting circles 
men say “heads I win, tails you lose.’”” Perhaps some 
jurist will find a name for it in international practice.” 
— Law Journal. 
—_—_———_———_——— 


MAL-TREATMENT OF JUDGES. 

An English contemporary makes the following com- 
ments, which are decidedly applicable on this side of 
the ocean : 

“We never yet heard a complaint that our judges 
are overpaid or underworked. It is a fortunate cir- 
cumstance thatthe bench merits and commands the 
respect and confidence of the entire community, and 
the reason of the respect is not only the spotless 
integrity of the judges, but also is due to the fact that 
they are hard workers. Their lordships are always 
treated with befitting deference by the public, yet 
they are grossly maltreated by persons in authority. 
Jurors often murmur at the hardship of having to sit 
for two or three days in court, and declare, no doubt 
with perfect truth, that it makes them ill for amonth. 
What, then, must be the position of a judge who sits 
in court from day to day and from month to month? 
The work of the judge would be a tax upon the phys- 
ical health under the best circumstances, but as mat- 
ters are now arranged, the only marvel is that our 
judges do not die off with greater rapidity. Well- 
ventilated courts are rare, and grossly ill-ventilated 
courts are numerous. Then, when the judge goes to 
his circuit lodgings he is liable to inhale the effluvia of 
adrain. Mr. Justice Archibald, Baron Pollock, and 
Mr. Justice Mellor have suffered at Liverpool, from a 
defective sewer at their lodgings. The matter is to be 
rectified before next assizes, but it is a little too bad 
that the life of Mr. Justice Archibald should have 
been jeopardized. 

We are afraid that due care will not be taken about 
the health of our judges unless it pays to preserve their 
lives. If the salary of the judge were continued to 
his widow, as a pension, there would be ventilated 
courts and wholesome lodgings.” 


——_>—_____ 


Prof. Theodore W. Dwight, of the Columbia Law 
School, began his lectures on constitutional law to the 
seniors of Amherst College on Monday last. 





KEYES’ REPORTS. 


To the Editor of the Albany Law Journal: 
New York, Jwume 11, 1873. 


After your remarks as to reporting law reports, the 
writer examined 2d and 3d Keyes, and found the fol- 
lowing cases in 2 Keyes, reported in 3 Keyes : Prior v. 
Williams, Lee v. Chadsey, Merritt v. Carpenter, Mosher 
v. Hotchkiss, Johnson v. Hathorn, Griggs v. Howe, 
occupying over fifty pages. . 
Respectfully, 

8. B.B. 
———_s_———- 


FOREIGN NOTES. 


The Tichborne claimant will soon appeal to the pub- 
lic again to raise money for his defense. ——It is 
rumored that Sir Alexander Cockburn will publish a 
reply to Mr. Caleb Cushing’s book.——The Hon. 
George Kenyon is preparing a biography of Lord Ken- 
yon.——The second annual congress of the different law 
societies in the United Kingdom was held in London, 
May 21 and 22.——It is said that as soon as the supreme 
court of judicature bill has become law, Sir George 
Jessel (solictor-general) will become master of the 
rolls, and Mr. Watkins Williams, Q. C., will become 
solicitor-general. ——[t appears from an important 
work on the statistics of legislution in England, issued 
by the London Statistical Society, that the number 
of public acts passed by the British parliament from 
the statute of Merton (1236) to the end of the last ses- 
sion, exclusive of the anti-union acts of Scotland and 
Ireland, was eighteen thousand one hundred and ten. 
—The Right Hon. George Ward Hunt, M. P., Mr. 
Watkins Williams, M. P., and Mr. G. K. Richards, 
counsel to the speaker of the house of commons, have 
been elected benchers of the Inner Temple. —— The 
Mexican congress, organized as an electoral college, has 
declared Yglesias elected to the chief justiceship, 
which is equivalent to the vice-presidency. 


_——__g—____—_. 
LEGAL NEWS. 


Thirty-three per cent of the graduates of Harvard, 
Yale and Dartmouth colleges become lawyers. 

The department of law of Central University, at 
Louisville, is to be opened at once. 


Miss Alta M. Hullett, of Chicago, has been admitted 
to the bar by the supreme court of Illinois. 


Hon. Thomas B. Butler, late chief justice of the 
supreme court of Connecticut, died at Norwalk on the 
8th inst. 

The bar association of N ew York has adopted a reso- 
lution to appoint a committee to consider the expe- 
diency of petitioning congress for the repeal of the 
bankrupt act. 

The Washington correspondent of the Boston Jour- 
nul states that the Chicago bar is perfecting an organiza- 
tion to secure the appointment Judge Drummond, of 
the United States circuit court, to the vacant seat on 
the bench of the United States supreme court. 

The lower house of the Connecticut legislature has 
concurred in the senate’s action in electing Hon. 
Origen 8. Seymour to be chief justice, in place of 
Judge Butler, resigned, and also elected Judge John 
E. Park to be chief justice to succeed Judge Seymour, 
whose term will expire on the 9th of February next. 
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THE POSSESSION NECESSARY TO MAINTAIN 
EJECTMENT. 


The general rule of the common law is that, except 
as against mere intruders, the plaintiff in ejectment 
can recover only on showing absolute title in himself, 
or possession of such a length and character that it 
will be presumed that he has title; in other words, 
title or adverse possession. But the plaintiff may make 
a prima facie case by showing possession prior to the 
defendant’s, although not continued for the period 
requisite to constitute title by adverse possession. 
Smith v. Lorillard, 10 Johns. 338; Downing v. Miller, 
33 Barb. 390. But this is only in cases where there 
is no other evidence of title on either side, and the 
subsequent possession of the defendant was acquired 
by mere entry, without any lawful right. Smith v. 
Lorillard, supra ; Jackson v. Rightmyrd, 16 Johns. 325, 
In every community the legislature has defined the 
possession requisite to constitute title by adverse occu- 
pancy.. But an important practical question often 
arisés as to the character of the prior possession nec- 
essary to make a prima facie case where the occupation 
has not lasted for the statutory period. Can the 
plaintiff, in the absence of title in either party, recover 
upon showing prior possessory acts of a less definite 
character than such as would ripen into title if con- 
tinued twenty years? An examination of the author- 
ities convinces us that this point has never been 
precisely decided in the action of ejectment. But the 
court of appeals of Kentucky, in 1836, in Sowder v. 
McMillan's Heirs, 4 Dana, 456, decided that in such a 
case “the prior possessor must have had such a pos- 
session at the time of the entry of the defendant 
or those under whom he claims, as would enable 
him to maintain an action of trespass for the entry.” 
Now if we can settle what possession is sufficient to 
maintain ‘trespass, our question is solved. This has 


been abundantly determined. An examination of the 


authorities leads us to deduce the four following rules 
upon this subject: 

1. The possession need not be of such a character as 
would work a disseizin of the true owner. Slater v. 
| Rawson, 6 Metc. 439. ‘“ Where a party enters on 
‘wood-land, claiming title, and cuts wood and does 
other acts thereon as owner, and no other person 
enters into possession, or disputes his title, he thereby 
becomes seized of the land as against every one but 
the true owner, though his acts do not constitute a 
disseizin of such owner.” This doctrine was approved 
in Hubbard v. Little, 9 Cush. 476, where it is said: 
“ Actual possession of land gives good title against a 
stranger having no title,” and that it is only necessary 
to show “such @ possession and- occupation of the 





premises as to constitute legal seizin against a stran- 
ger.” The inference is that something less definite 
than substantial inclosure, cultivation or the cutting 
fuel, etc., will authorize a recovery under such cir- 
cumstances. 

2. The possession must be actual and not constructive 
merely. Campbell v. Arnold, 1 Johns. 512; Wickham 
v. Freeman, 12 id. 183; Stuyvesant v. Dunham, 9 id. 
61; Leland v. Tousey, 6 Hill, 331; Phillips v. De Groat, 
2 Lans. 196; Sparhawk v. Bullard, 1 Metc. 95. In 
Aikin v. Buck, 1 Wend. 466, it was held that where a 
party is in possession of part of alot of land, without 
title, his possession is confined to the land actually 
occupied by, him, and cannot be extended by con- 
struction beyond it, so as to entitle him to reclaim 
timber cut on that part of the lot not in his actual 
possession. In Houghtailing v. Houghtailing, 56 Barb. 
194, where the only evidence of possession on the part 
of the plaintiff was that he was in the habit of putting 
up afence along the road whenever it was taken down 
to drive through the lot, and it was shown that he 
put no personal property on the lot, and kept none 
there, and took nothing off the land, and had no 
actual use of it; it was held that he had not the actual 
possession of the land as against the defendant, and, 
in the absence of any evidence to show that he had 
the right of possession, he could not recover for a 
trespass upon the land. 

3. ‘The possessory acts must be such as in themselves 
evidence an assertion of right to the soil, but they may 
differ according to the different nature and condition of 
the property itself. This rule is clearly stated in Bar- 
tholemew v. Edwards, 1 Houst.17. “An actual in- 
closure is the most obvious proof of possession, but it is 
not indispensably necessary for such purpose ; cutting 
wood or grass, or even the pasturing of cattle repeat- 
edly and as a matter of exclusive right, upon unin- 
closed land, is evidence of possession. No act, 
however, which does not amount in itself to an asser- 
tion of right to the soil can be evidence of possession 
of the soil. Thus, the use of water for a mill, or any 
other privilege connected with the use of water simply, 
is not of itself alone evidence of title to the land cov- 
ered with it, because the right to use the water for 
such purposes may well be in one, while the title and 
possession of the land covered with the water, subject 
to that easement or privilege, may remain in another.” 
In Morris v. Haynes (N. C.), 2 Jones, 93, it was held 
that making pole bridges over a ditch on the side of a 
public road, for driving cattle into a tract of swamp 
land, and the ranging of cattle on the same, and occa~ 
sionally cutting a few timber trees, is not such a pos- 
session as will maintain the action of trespass. “A 
person may have possession by having a field inclosed 
by a fence, but if he is without title and relies alone 
upon his possession de facto, the fence must be a sub- 
stantial inclosure and completed on all sides of the 
field.” Allen v. Suseng (Tenn.), 1 Cold. 204. In Qat- 
man v. Fowler, 43 Vt. 462, it was held that “the 
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record of a survey is evidence neithet of title nor of 
possession, and the marking trees around a piece of 
land in the forest is not of itself actual possession.” 
In this case the defendant was a stranger to the title 
and trespasser against the true owner. In Nichols v. 
Todd, 2 Gray, 568, it was held that a mere entry upon 
land, for the purpose of making surveys, under a 
deed defectively executed, not followed by any act of 
ownership or continued possession, will not sustain a 
writ of entry. In Cook v. Rider, 16 Pick. 186, where 
the locus was an unappropriated lot of land in Prov- 
incetown, incapable of cultivation, and the plaintiff 
had entered and driven down stakes, some of which 
were marked with the initial letters of his name, 
around the exterior lines of the lot, and erected salt 
works on a portion of the land, this was held good 
as against a defendant, who, without claim of title, 
entered on a part of the land so inclosed with stakes, 
provided the plaintiff entered with the intention of 
taking possession, claiming the land, and the defend- 
ant knew or might, with ordinary care, have known 
these facts, and this mode of inclosing land so situated 
had been acquiesced in by the inhabitants as giving 
valid possession. The court say: “The right of the 
parties, therefore, is to depend upon the question, 
which of them was the first occupant? What acts 
amount to a sufficient occupation must depend upon 
the nature of the soil, and the uses to which it is to be 
applied. Enough must appear to show that the party 
claiming has entered upon the land, and has indicated 
in some way the extent of his claim, and that the 
possession followed and was kept up according to the 
nature and situation of the property.” The First Par- 
ish in Shrewsbury v. Smith, 14 Pick. 297, was an 
action of trespass against a stranger for ploughing up 
a portion of the meeting-house common. The pro- 
prietors of the township appropriated a lot for the pur- 
pose of erecting a meeting-house ; in 1727, after the 
erection of the meeting-house on the land, the town 
was incorporated and assumed charge of its parochial 
affairs. The land was called “the common,” or “the 
meeting-house land;” was always open; was inter- 
sected by highways ; was used as asite for horse sheds, 
and as a training field, and the town meetings had 
been held at the meeting-house. In 1754 and 1763 the 
proprietors voted to sell portions of the meeting-house 
land, and they had also, at different times, exercised 
other acts of ownership over portions of the land. 
It was held that the action might be maintained by 
the plaintiffs, who were successors of the town in its 
parochial capacity. ‘It seems unquestionable,” said 
the court, ‘that so much of the land as has been used 
for purposes connected with the meeting-house, as 
a place of public worship, must be deemed to be in 
possession of the plaintiffs.” 

4. The possession must be exclusive in the claimant, 
and not mixed or concurrent with the defendant. In- 
habitants of Barnstable v. Thacher, 3 Metc. 229; 
Church v. Meeker, 34 Conn. 423, will illustrate this 





principle. The defendant entered upon a line of beach, 
between ordinary and extraordinary high-water mark, 
and took therefrom a load of sea weed, which grew 
in the adjoining harbor (an arm of the sea), below low- 
water mark, and had been thrown upon the beach by 
the tide and the waves, and a part of it gathered into 
heaps by employees of plaintiff. The beach was not 
in any inclosure of the plantiff, nor connected strictly 
with any upland upon which the tide never flowed, 
but was upon the side of an extended field of salt 
meadows, which were covered by extraordinary tides, 
and it had been formed by the abrasion of the shore, 
and the washing and filing up of the coarse sand and 
gravel by the waves of that arm of the sea. The 
public had immemorially used the beach by passing 
and driving over it, and taking sea weed fromit. The 
plaintiff owned the adjoining shore between high and 
low-water mark, and he or his grantors had immemo- 
rially used it; it was a sedge flat, and they mowed 
it and took the annual crop of sedge. But neither the 
grantors of the plaintiff, nor the plaintiff used the 
beach otherwise than as the public used it, by travel- 
ing upon it, and taking sea weed from it, and the de- 
fendant had been in the habit of taking the weed for 
twenty-five years. The plaintiff’s father had, in a 
few instances, forbidden individuals to take the weed, 
and the plaintiff, four years before, had set up a notice 
forbidding all persons from taking it, and the defend- 
ant, and the public generally, who had occasion to go 
there, saw the notice, but did not regard it. The 
court held that these facts did not show such an exclu- 
sive possession of the beach in the plaintiff as would 
enable him to maintain the action of trespass. 
Irvine Browne. 


ee 
CONDITIONAL PROMISSORY NOTES. 


The law of conditional or limited promissory notes 
has been largely illustrated and applied in the later 
decisions of the courts of last resort in the various 
States. 

In Walker v. Crawford, 56 Tl. 444, it was held that 
“in an action on a note by the payee against the 
maker, where the defendant pleaded the general issue, 
and filed therewith a notice of special matter, in sub- 
stance, that the note was delivered conditionally, or 
as a collateral security for the performance of a parol 
promise or agreement by the maker, which he was 
prevented from peforming by the act of the payee, in 
refusing to accept of the same, alleging his readiness 
to perform and tender thereof, and the payment into 
court of the sum due upon said promise or agreement, 
evidence offered to sustain such notice was inad- 
missible.” 

In Benedict v. Cowden, 49 N. Y. 346, a negotiable 
promissory note was given with the following words 
attached: “The above note to be paid from the profits 
of machines when sold.” The payee was agent for 
the maker in the sale of machines ; the memorandum 
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was cut off without the maker’s knowledge or consent. 
Held, that the maker was not liable to a bona fide 
transferee of the note. Thecourt said: “The memo- 
randum at the foot of the note in suit was an essen- 
tial part of the note, and the severance of it from the 
note without the consent of the defendant, was the 
alteration of the note in a material point, and destroyed 
the note even in the hands of an innocent indorsee.” 
In Wait v. Pomeroy, 4 Am. Rep. 395 (20 Mich. 425), 
the memorandum at the bottom of the note was: “If 
the machine should not be delivered this note not to 
be paid;” the machine was not delivered but the 
memorandum had been removed. Held, that the note 
was vitiated in the hands of a bona fide holder having 
no knowledge of the alteration. In State v. Stratten, 
1 Am. Rep. 282 (27 Iowa, 420), the condition or 
memorandum at the bottom of the note was: “ When 
the said Brown sells fifty dollars worth of the water 
elevator, and pays twenty-five dollars, his note to be 
considered paid.” Held, that the fraudulent detach- 
ment of this condition, and the subsequent altering of 
the note, was forgery. 

In Jaqua v. Montgomery, 5 Am. Rep. 168 (33 Ind. 
36), it appeared that the maker of a non-negotiable 
promissory note, signed and delivered to the payee to 
enable him to negotiate it, a separate writing, as fol- 
lows: “This is to show that the note . . . is all right 
and will be paid when it comes due;” the note was 


assigned and, after it became due, the assignee, upon 
the promise of the maker that he would pay it at a 


specified time, forebore to sue. In an action on the 
note by the assignee against the maker, held, that, 
notwithstanding the writing, the defense of want of 
consideration and fraud would be valid; but that the 
promise constituted a new and enforcible contract. 
In Quinn v. Hard, 5 Am. Rep. 284 (43 Vt. 375), 
A signed a promissory note as surety for B, with the 
understanding that B was to use it in raising funds 
for prosecuting a profitable business; but B gave the 
note to C, the payee, in payment of a pre-existing 
debt. Held, that A was liable on the note to C, who 
was innocent of the fraud. In Ross v. Espy, 5 Am. 
Rep. 394 (66 Penn. St. 481), A and B, the indorsers of 
a promissory note, agreed verbally, at the time of the 
indorsement, that they would be jointly liable in case 
the maker failed to pay. Held, that the agreement 
was provable and enforcible. This decision goes to 
the extent that the contract of indorsement is not 
within the rule which excludes proof to alter or vary 
the terms of an express agreement. In Spitler v. 
James, 2 Am. Rep. 334 (32 Ind. 202), A indorsed a 
blank form of a promissory note and delivered it to 
the maker, stipulating that it should not be made 
payable at a bank. In filling up the note, the maker 
made it payable at a bank, and in that condition 
negotiated it. Held, that A was liable on the note in 
the possession of a bona fide holder. In Zimmerman 
v. Anderson, 5 Am. Rep. 447 (67 Penn. St. 421), it was 





held that a promissory note payable to order “with 
interest, waiving the right of appeal and of all valua- 
tion, appraisment, stay and exemption laws,” is nego- 
tiable. ’ 

It will be observed on reviewing the late decisions 
that there have been no strictly new rules introduced 
in the construction or determination of the effect of 
conditional promissory notes. Conditions which are 
expressed upon the face of the note or which accom- 
pany the note, and form a part of the instrument, 
will be enforced in the hands of a bona fide holder. 
In Havard v. Kimball,6 Am. Rep. 739 (65 N. C. 
175), it was held, that where a purchaser of land, 
upon taking a bond for title, gives in payment there- 
for a note, expressing on its face that it is so given, 
the note itself will be notice of the vendee’s equity, 
in case the title of the land shall prove defective, and 
an assignee or holder of the note cannot, in case of 
such defect in the title of the land, recover on the 
note though he took it before it became due. Per- 
haps the most important element in the late adjudi- 
cations relative to conditional notes, is the tendency 
which is eveywhere strongly developed to uphold 
memoranda, at the bottom of notes, which are liable 
to be destroyed or removed, before getting into the 
hands of innocent indorsees. 

We cannot acquiesce in this rule of law although it 
has the almost “unanimous consent of the judges,” 
and is now completely established both in England 
and America. It is undoubtedly fair enough when 
the memorandum is written upon the back of the note 
or upon the side where it is impossible to detach or 
destroy it, without marring or destroying the note 
itself But it seemsto us that a due regard for the 
negotiability of notes and the rights of innocent hold- 
ers should lead the courts to hold that any conditions 
written upon the same paper with the note and easily 
detachable, without marring the note or attracting the 
attention of the bona fide transferree, should be at the 
risk of the maker, and should not defeat the right of 
the holder except in cases of fraud or bad faith, A 
person has no more right to make a promissory note 
in such a form that the condition, if any, can be easily 
and imperceptibly detached, than he has to leave a 
blank space between the amount for which it is 
drawn, and the word “ dollars,” which is liable to be 
filled up. In the supposed case if the blank is fraud- 
ulently filled up after delivery, so as to increase the 
amount, the alteration being imperceptible, the maker 
is liable to an innocent holder for value. Garrard v. 
Haddap, 5 Am. Rep. 412 (67 Penn. St. 82). If such 
is the rule where the alteration is susceptible of being 
made in the body of the note, through the negligence of 
the maker, how much more should it be held inad- 
missible and negligent for the maker to attach a con- 
dition to the bottom of the note, which is easily de- 
tachable without the alteration being at all perceptible 
by a bona fide holder ! 





THE ALBANY LAW JOURNAL. 








CURRENT TOPICS. 

We published on page 293 of the Law Journat the 
decision of the court of appeals holding the deficiency 
tax act of 1872 to be unconstitutional. In this issue 
we give the remarks of senator James Wood review- 
ing that decision. While the senator has not displayed 
commendable taste in his allusions to the court 
of appeals, he has shown much ability in answering 
the arguments put forth as the grounds of their decis- 
ion. It is a conceded doctrine that courts are not at 
liberty to declare an act void because, in their opinion, 
it is opposed to a spirit supposed to pervade the con- 
stitution, but not expressed in words; and in matters 
of taxation the power of the legislature is so exten- 
sive and so discretionary that its acts pertaining 
thereto should only be declared void when clearly and 
unmistakably in opposition to the express language of 
the organic act. Said Chief Justice Marshal in Mc- 
Culloch v. Maryland, 4 Wheat. 428, “the power of 
taxing the people and their property is essential to 
the very existence of the government, and may be 
legitimately exercised on the objects to which it is 
applicable to the utmost extent to which the govern- 
ment may choose to carryit. * * * This 


vital power may be abused, but the interest, wisdom 
and justice of the representative body and its relations 
with its constituents furnish the only security against 
unjust.and excessive taxation as well as against un- 


wise taxation.” And again he says: It is “unfit for 
the judicial department to inquire what degree of tax- 
ation is the legitimate use, and what degree may 
amount to the abuse of the power.” The doctrine of 
this case is in conformity with a long line of decisions, 
both State and Federal, though it can hardly be made 
to square with the general remarks of Judge Allen 
upon “the two acts under consideration, and the pol- 
icy shadowed forth by them.” The result of the 
decision of the court of appeals has proved, and will 
continue to prove, disastrous to the creditors of the 
State. 


It is not surprising that the average newspaper 
generally displays total ignorance of positive law, 
but one might expect the New York Journal of Com- 
merce to be tolerably familiar with some of the more 
ordinary rules of commercial law. In a recent num- 
ber of that paper a correspondent asks this question: 

“Tf I present a check to a bank, and the teller refuses 
to cash it because I am not identified, and, also, refuses 
to certify it; but says it is good, and I deposit tht 
check in another bank, would the first bank become 
responsible for amount of check should the funds be 
drawn out before the check is again presented?” 

To this question the editor gives it as his opinion 
that the bank could be held liable, and then proceeds 
to “remind those bank tellers who put on such airs 
toward strangers, that the payee of a check is not 
legally bound to identify himself; it belongs to the 
bank to identify the payee;” and after some further 





remarks of the same kind, the editor proceeds: “ Sup- 
pose the payee simply retorts that he has fulfilled all 
the conditions of payment on his part by indorsing 
the check or draft, and that, in view of the discour- 
teous assumption of the teller, he will do nothing 
further, but demands the money and protests the 
paper if this demand is not complied with.” “A few 
such cases,” the editor thinks, “would open the eyes 
of these petty tyrants to the untenable position they 
have assumed, and teach them, perhaps, a more cau- 
tious tone in the future.” 


It is hardly necessary to say that it is the position 
of the Jowrnal of Commerce and not that of the tel- 
lers that is “untenable.” As we have several times 
pointed out recently, the drawee of a check owes no 
duty to the holder until the check is presented and 
accepted. The promise, either implied or expressed, 
of a bank to one of its depositors to pay checks 
which he may draw upon it, does not make it liable 
to the holder for refusing to pay a check drawn by 
the depositor, though there be sufficient funds on 
deposit. This was expressly held in the recent case of 
Carr v. National Security Bank, 107 Mass, 45, and is 
in precise accordance with the doctrine held in the 
Aitna National Bank v. Fourth National Bank, 46 
N. Y. 82; in Case v. Henderson, 23 La. An. 49, and 
in the cases mentioned ante on pp. 262, 857 and 389. 
Even were there a privity of contract between the 
holder of a check and the drawee, the custom of 
banks to require strangers to identify themselves 
would bind the holder. We have recurred to this 
subject again solely for the information of our bank 
subscribers, some of whom were somewhat startled 
by the propositions so confidently stated by what 
they regarded as such good authority as the Journal 
of Commerce. 


Rumors as to the action of the President in nomi- 
nating a successor to the late Chief Justice Chase are 
beginning to attract the attention of the Washington 
correspondents. In the early part of the week it was 
announced that the President had concluded not to 
nominate any of the present members of the court; 
again it was stated that the friends of Senator Howe, 
of Wisconsin, were pressing his appointment to the 
vacancy, and that the President was seriously consid- 
ering his fitness. And then it was announced that 
the number of probable nominees had dwindled down 
to four, and that these four were Benjamin R. Curtis, 
William M. Evarts, Ex-Attorney-General Hoar and 
Attorney-General Williams, and that “well-informed 
persons” believe that the choice will fall upon Mr. 
Curtis. If the President shall determine to pass by 
such tried judges as Mr. Justice Miller, or as Judges 
Dillon, Woodruff or Chipman, and select a man unused 
to the bench, however able as alawyer, the advocates 
of an elective judiciary will have a new argument on 
their side. 
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The Bar of Knox county —the home of the Illi- 
nois “granger” Judge, Craig—held a meeting last 
week to “testify their respect ” for him. The resolu- 
tion adopted is a happy specimen of the double entente. 
After expressing ‘esteem for his integrity, ability 
and uniform courtesy,” it closes with the “desire that 
it may, in the future, be truly said of him that his 
record as supreme judge is such as might well be 
expected from his past success as a member of the 
Bar.” It is very evident from the precatory form 
in which this is put, that the bar of Judge Craig’s 
own county entertain somewhat of the doubt about 
his “record as supreme judge” that is entertained 
by the profession elsewhere. 


——_ 


NOTES OF CASES. 


In Whittem v. The State, 36 Ind. 196, the supreme 
court of Indiana gave an elaborate examination of 
the subject of contempts, declaring that a proceed- 
ing for contempt of court is a criminal proceeding 
from an order in which an appeal will lie; and that 
when the contempt is constructive, the proceeding 
must be commenced by rule to show cause or by 
attachment. In Indiana the statute confers upon the 
courts the power of punishing “All contempts of 
thejr authority and process before them, or by which 
the proceedings of the court, or the due course of 
justice, is interrupted.” 2 G.& H.8. This gives 
the courts the same discretionary power as they 
had at common law. See ante, pp. 129-132. The 
precise point decided in Whittem v. State was, that 
if the defendant, in a seduction suit, induced the 
plaintiff, by threats or intimidations, to leave court, 
or abducted her against her will and consent, he was 
guilty of contempt of court; but if she went away 
of her own free will and accord, and without any 
persuasion or coercion on his part, the fact that he 
aided and assisted her, at her own request, to get 
away, would not make him guilty of any contempt. 


In City of Terre Haute v. Turner, 36 Ind. 522, it 
was held that, “where a street, alley or side-walk is 
graded in a careful manner, pursuant to an ordinance 
or resolution, or motion duly passed by the proper 
vote of the city council, the owners of lots contigu- 
ous thereto have no right to compensation for conse- 
quential damages to such lots, unless such damages 
are expressly given by statute.” The general rule is 
that, where a municipal corporation does a valid act 
in a careful manner in pursuance of legislative au- 
thority, the corporation is not liable for consequen- 
tial damages to private property, although the same 
act, if done without legislative authority, would be 
actionable. White House v. Fellowes, 10 C. B. (N. 8.) 


779; Mersey Docks’ Cases, 11 H. L. Cas. 713; Callen- 
der v. Marsh, 1 Pick. 418; Radcliff’s Ex’rs v. Mayor, 
4.N.Y. 195. The doctrine of City of Terre Haute v. 


Turner is supported in Griggs v. Foote, 4 Allen, 195; 
Benjamin v. Wheeler, 8 Gray, 409; S. P. Reading v. 
Keppleman, 61 Penn. St. 233 ; Rounds v. Mumford, 2 R. 
I. 154; Reynolds v. Shreveport, 13 La. An. 426, and by 
decisions in Georgia, Illinois, Tennessee, Maine, Mis- 
souri, Connecticut, Iowa and Mississippi, and in the 
Federal courts. In Kentucky, the court takes a mid- 
die ground, and decides that “if the improvement 
of the street is of the usual character, and the inci- 
dental damages such as ordinarily result, the law 
affords no remedy; but if the improvements are ex- 
traordinary and peculiarly injurious, they can only be 
made on condition that the adjoining owners be com- 
pensated.” Dillon’s Munic. Corp. 744, note; Louis- 
ville v. Rolling Mill Co., 3 Bush, 416. In Ohio, mu- 
nicipal corporations are held liable in consequential 
damages. Rhodes v. Cincinnati, 10 Ohio, 159; Mce- 
Combs v. Akrar, 15 id. 474. But this is not law out- 
side of Ohio we believe. See, also, Dorman v. City 
of Jacksonville, 7 Am. Rep. 253 (13 Fla. 538), and 
note, 260. 
—_———_@ 


THE DEFICIENCY TAX LAW DECISION. 


REMARKS OF SENATOR JAMES WOOD, IN COMMITTEE 
OF THE WHOLE, UPON THE ITEM IN THE SUPPLY 
BILL, MAKING CERTAIN PROVISIONS RENDERED 
NECESSARY BY THE DECISION OF THE COURT OF 
APPEALS DECLARING UNCONSTITUTIONAL THE TAX- 
LAW OF LAST YEAR TO SUPPLY DEFICIENCIES IN 
THE CANAL AND GENERAL FUNDS. 


Mr. CHAIRMAN—The court of last resort has 
declared void an important law of last year, which was 
prepared by the finance committee of the two houses, 
under the customary supervision of the financial officer 
of the State, always given by him to bills of a financial 
character, passed by the senate and assembly, and 
approved by a governor of known legal ability and dis- 
tinguished for his careful examination of all bills 
submitted to him. 

Chapter 700 of last year’s laws authorized a loan to 
provide for certain deficiencies, and, as required by 
the constitution, submitted this loan to a vote of the 
people. Subsequently, an amendment to the constitu- 
tion was submitted by law, at the same election. The 
constitution forbids the submission of a loan at any 
election where an amendment to the constitution is 
also proposed. Chapter 700, therefore, became inop- 
erative and void. The legislature, after chapter 700 
had been passed, enacted another law levying a tax of 
three and a half mills, to supply the same deficiencies. 
This was chapter 734 of last year, and this was the law 
which was before the court, and which it has declared 
void. 

We all desire to treat every co-ordinate branch of 
the government with the utmost respect. This should 
not prevent the legislature, nor will it prevent me asa 
member thereof, from protesting against unjustifiable 
interference with legislative action on the part of the 
other branches of the government. The court of 
appeals has just decided an important act of the legis- 
lature to be void, as violating the constitution. I sub- 
mit to the decision of the court, because good order 





requires this; but good order does not demand that 
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we should refrain from pointing out errors and danger- 
ous precedents found in its opinions. Iam willing to 
treat the court as infallible so far as to conform to its 
decisions; nevertheless, we know the men who com- 
pose the court to be fallible like ourselves. 

The court of appeals decides alaw by which we levied 
a tax last year, to pay the debts of the State, to be 
unconstitutional and void. The legislature, not the 
court, is charged with the taxing power. The whole 
matter is in the discretion of the legislature, except so 
far as the constitution may have imposed limits and 
conditions. These limitations must be express, and 
it must be a case where there is no doubt that the 
legislature has exceeded its powers to justify the 
interference of the court. The court is not vested, 
like the governor, with the general right to review 
legislation ; and when it undertakes to set aside a law, 
except upon the clearest conclusion that the legislature 
has usurped power, the court itself is guilty of a 
dangerous act of usurpation. 

I have read the opinion of Judge Allen, which is 
adopted as the opinion of the court; and I do not 
hesitate to say that, in my opinion, it is one of the 
most illogical opinions ever delivered by a court of last 
resort; and this in a case which was not to settle a 
private dispute, but one undertaking to restrain the 
powers of a co-ordinate branch of the government; the 
equal, before the constitution, of the court itself. 

The question before the court, as stated in its own 
words, was simply tliis: 

“These proceedings are to compel, by the writ of 
mandamus, the defendants to levy upon the county of 
Kings its quota of the tax imposed by chapter 734, of 
the laws of 1872.”’ 

Yet two-thirds and more of the opinion is devoted 
to proving, not that this chapter, 734, was wrong and 
void, but that another and different law was unconsti- 
tutional. Two-thirds of the opinion are given up to 
the unconstitutionality of chapter 700 of the same ses- 
sion, which was a law to authorize a loan, not a tax. 
The latter law everybody knew had been rendered 
unconstitutional, so far as it submitted a loan toa vote 
of the people, by the operation of a subsequent statute, 
submitting to the people at the same election an 
amendment of the constitution. This was so clear and 
simple a point that it ought to have been dismissed 
with a single paragraph, if touched at all. It was 
wholly unnecessary to give it any consideration; to 
consider it at all was unnecessary. The result of this 
loose opinion is, that the casual reader will be con- 
founded into inferring that the objections made by the 
court to chapter 700 apply also to chapter 734, the law 
upon which the court was really called upon to pass. 
Nothing proves so clearly the intrinsic weakness of a 
position as the devotion of the argument in behalf of 
it to outside questions. 

I did not hear the argument before the court, nor 
have I seen the brief of the appellant’s counsel, but I 
infer from the prominence given in the opinion deliv- 
ered to the discussion of that law, that the appellant’s 
counsel took the position that that law was constitu- 
tional, and having been submitted to the people, and a 
majority of the votes being in favor of the loan, the 
comptroller was wrong in directing the tax to be levied 
and the money raised as required by the law, chapter 
734. 

The question before the court was simply, not 
whether chapter 700, but whether chapter 734, which 
levied a tax of three anda half mills for a deficiency 





in the treasury, was valid. This was the whole ques- 
tion, and the only one. 

The first objection made by the court to chapter 734 
is, that there is a provision in it authorizing the comp- 
troller to reduce the tax if found by him unnecessarily 
large for its purpose. The opinion says that such a 
provision has never before been found in a tax law. It 
is a proof how hastily this opinion has been pre- 
pared, with the lack of that thorough investigation of 
the subject which the importance of the case de- 
manded, that this assertion is contrary to the fact. 
I find, m very recent statutes, six instances of this 
provision being inserted in a tax law. They are as 
follows: Chapter 184 of the laws of 1863; chapter 456 
of the laws of the same year; chapter 182 of 1864; 
chapter 399 of 1864; chapter 709 of 1865, and chapter 
56 of 1855. In all these a tax is authorized, of a fixed 
amount, but the comptroller is empowered to reduce 
it to “‘so much theréof as he shall find necessary.’’ The 
court says, most absurdly, that this provision dele- 
gates the taxing power to the comptroller. In other 
words, that when you give him the power to take off a 
tax, you delegate to him power to put on a tax. The 
taxing power is a power to impose taxes. Where, in 
this provision, is to be found any power given tothe 
comptroller to add to the burdens of the people, to 
impose, at his will, any tax whatever? He is simply em- 
powered to omit the collection of part of a tax already 
imposed by the proper authority—the legislature. 
This part of the opinion is unworthy of being dwelt 
upon by any lawyer. The six statutes I have quoted 
were passed when Lucius Robinson was comptroller, and 
were probably drawn and certainly approved by him; 
and I fancy the people of all parties recognize in him as 
strict a constructionist in such matters as is to be found 
in the State, whether on the bench or off it. Suppose 
our relations with England were unsettled, and there 
was reason to fear a possible invasion of the State, in 
case a certain question then pending should not be ad- 
justed; and the legislature before adjourning, author- 
ized a tax of twenty millions to provide for the emer- 
gency. Would it not be competent to empower the 
comptroller, in case all danger of war passed away be- 
fore the first of October, the day for levying the tax, 
would it not be competent to authorize him to omit 
collecting the tax altogether? Or must this twenty 
millions, for which there is found to be no need, be 
nevertheless taken from the people and put into the 
State treasury, there to be useless? The illustration 
the learned judge used, that the legislature might autho- 
rize a tax of fifty per cent of the property of the people 
and then leave the comptroller to levy whatever tax 
is needed within this absurd limit, is unworthy the 
court. It involves the presumption of absolute folly 
on the part of the legislature and of the comptroller, 
under whose advice they actin such matters; and the 
folly of the legislature is no more to be presumed than 
the folly of the court. It involves also the absurd 
presumption that the legislature would, contrary to 
all experience of haman nature, voluntarily divest 
themselves of the power now lodged in them by the 
constitution, to wit: the great power of regulating 
taxation. All tax leviesare founded upon estimates ; 
the sum that they will yield cannot be exactly set down, 
but it cannot be assumed that any body of sane men 
would estimate fifty per cent when they require only 
one per cent. 

The second form in which the court puts its objec- 
tion is that the constitution requires the object of the 
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tax to be stated in every tax law, and that this law 
does not state the object. Let us see how the court 
itself stands on this point. I quote its own words: 

“The constitution declares that ‘every law which 
imposes, continues or revives a tax, shall distinctly 
state the tax and the object to which it is to be applied 
and it shall not be sufficient to refer to any other law 
to fix such tax or object.’ Const., art. 7, $13. 

“The tax would have been well specified in amount 
in the act, but for a clause found for the first time in a 
tax law. A tax of three and one-half mills upon the 
dollar of the assessed value of the real and personal 
property in the State is definite and certain. But the 
legislature have qualified the same and authorized the 
tax to be reduced if it should be found, upon accurate 
estimate, that a lesser tax would give the necessary 
means. The constitution says that neither the tax 
nor the object shall be fixed by reference to any other 
law. The object of the tax imposed by this law is 
fixed only by reference to chapter 700 of the laws of the 
same session. It is ‘to provide for the payment of the 
canal and general fund deficiencies directed to be paid 
by the act, chapter 700, of the laws of 1872.’ The pro- 
vision is for certain deficiencies mentioned in the act 
referred to.”’ 

The court also admits that the object of the tax 
would have been well and sufficiently specified in the 
act levying it (chapter 734), if it had stopped at the 
words “‘to provide for the payment of the canal and 
general fund deficiencies,’ and had omitted the subse- 
quent words “ directed to be paid by chapter 700 of the 
laws of 1871.’ In other words, the object of the tax is 
stated and with all needful particularity; but some 
other words have been added. Suppose they have? 
Unless those additional words change the meaning of 
the previous words describing the object of the tax, 
how are they of any importance? They do not 
alter the definition of the object of the tax as given in 
the previous words, but simply mention an incidental 
fact, not necessary to be mentioned, to wit, that this 
same deficiency herein defined has been heretofore 
directed to be paid by another act. Does it alter the 
description of a thing in one instrument to say the 
same thing will be found alluded to in another instru- 
ment? Strike out these words, “ directed to be paid,”’ 
etc., and the court says the law is good. Do these 
words take out the previous words, which the court 
says are sufficient? These words are, perhaps, sur- 
plusage; but that is all that can be said against them. 
They do not alter or limit, in the slightest degree, the 
description of the object of the tax previously given. 
That object, the court admits, is sufficiently described 
when you say, simply, it is to repay ‘‘deficiencies in 
the canal and general fund.”” That was said in the act. 
The object of the tax was stated. But it was added 
that this object had also been treated of in a certain 
other act. Does this reference wipe out the descrip- 
tion found in the act under consideration, which the 
court says is complete by itself? It is enough to state 
this position to prove its absurdity. 

If a merchant, being away from home, writes to his 
clerk to pay the debt which appears on his books as 
due to John Jones and adds these words: “which 
debt I directed to be paid in my letter to you of last 
month,’’ does this mere statement of the fact that he 
had previously directed the same debt to be paid, enter 
into the description of the debt ? Certainly not. The 
nature of the debt is to be ascertained otherwise than 
by reference to the first letter. The existence of the 





debt is acknowledged in the second letter. It is not 
necessary that his clerk should refer to his first letter 
to ascertain what debt he means nor what is its 
amount. The clerk goes to the books to find out all 
this. The first letter may be left out of view alto- 
gether. 

To say, as the court does, in one sentence, that the 
object of the tax is sufficiently described in the act 
under consideration (chapter 734) and in another that 
“the object of the tax imposed by this law is fixed 
only by reference to chapter 700’ might be excused 
in an advocate, perhaps, but not in a judge. The 
assertion that ‘tlie provision is for certain deficien- 
cies mentioned in chapter 700” is an inaccuracy, so far 
as it may mean that these deficiencies were not also 
mentioned and described in the very law which 
imposed the tax. It was not necessary to refer to any 
other law than that imposing the tax to find out the 
object of the tax. 

The constitution does not say that we shall not, in a 
tax law, refer at all to any other law; but merely that 
such reference shall not, of itself, be sufficient to fix 
the objects of the tax; that such reference shall not 
stand alone as the only means of finding what the 
object of tax is. It does not stand alone in this 
instance. The object is stated independent of such 
reference. The words of reference are simply added 
to a statement of the object which the court admits to 
be in itself complete. The object of the tax is first 
distinctly and sufficiently stated in the tax law, as 
admitted by the court, and afterward a needless 
reference to another law is added. Is this a violation 
of the constitution? Absurd. The law, first, it is 
admitted, fully complies with the requirements of the 
constitution, and then it goes on to do something 
else, which is not required by the constitution, but 
which is no violation of it. 

When the court had found that the one thing re- 
quired by the constitution was in the tax law, to wit: 
a statement of the objects of the tax, and that state- 
ment as the opinion admits, to be sufficiently specific, 
its proper work was at an end. With the rest of the 
law it had nothing to do. Fifty useless references 
might be added, and not invalidate the act. Nor had 
the court any thing to do with chapter 700; which law 
had nothing to do with levying the tax. The question 
was not upon that law, whether the loan it authorized 
was constitutional, or the appropriations made in it 
were precisely correct in figures, but simply whether 
the tax authorized by chapter 734 was valid. It was 
whether the tax was properly levied; not whether the 
legislature or the comptroller were going to be care- 
less or dishonest in applying the money, after it was 
collected. ie 5 

So long as the legislature does not violate any express 
limitation of the constitution, its discretion in the 
details of appropriating money is absolute. The proper 
application of money is the business of the comptroller; 
for refusal to apply money he can be reached by man- 
damus ; for misapplication, by impeachment. Chapter 
700, in addition to authorizing a loan, made certain 
appropriations to meet the deficiencies stated also in 
chapter 734. Whether these appropriations were pre- 
cisely accurate was not a question before the court. 
In construing chapter 734, the court had no right 
to refer to another law (chapter 700), and because only of 
defects in that other law, to declare the law that was 
really before it invalid. 

This opinion of the court is not an argument upon 
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the substantial portion of the law; it is a mere verbal 
criticism and, even as such, is not cprrect. 

I am sorry to take issue with a court in which the 
bar of the State manifest so much confidence; but I 
look upon the decision, the errors of which I ascribe to 
haste and carelessness, due perhaps to the accumulation 
and pressure of business, as a precedent of meddling 
with details of legislation which have been confided by 
the constitution to the legislature, and therefore a 
dangerous usurpation of power, against which we are 
bound to protest. The people are not ready to hand 
over the legislative power to the judiciary. And I 
predict that the principles of this decision cannot stand, 
and will, before long, be overruled, from necessity, by 
the court itself. It cannot afford to declare laws un- 
constitutional because harmless words, not essential to 
the substance of the act, have crept into the text. This 
decision is calculated to encourage in the future resist- 
ance to proper taxes, upon trivial and untenable 
grounds, and to lead to costly, useless and oppressive 
litigation. 

The decision of the court overrulesthe judgment of 
the general and special terms of the supreme court. 
The application for the mandamus was made originally 
to one of the justices of the supreme court holding a 
special term, and was argued before that court. The 
application was granted and the writ directed to be 
issued. An appeal was then taken to the general term 
of the supreme court, where the case was again argued 
ably and exhaustively, and the judgment of the special 
term affirmed. The judges holding these courts were 
men of distinguished ability and large judicial 
experience. They are the peers in every respect of 
the judges of the court of appeals, although subordi- 
nate to them in official position. The judges of the 
supreme court pronounced the law constitutional, and 
their opinions are entitled to equal respect to that of 
the judges of the court of appeals, though the latter 
can overrule and set aside the former. I submit that 
their opinions show aclearer conception of the ques- 
tion submitted, and a more thorough comprehension, 
and understanding of the provision of the constitution 
involved. The effect of this judgment is to throw the 
finances of the State into the utmost confusion, and to 
subject the creditors of the State and those who look 
to its legislative appropriations, and the collection of 
its taxes, to carry forward its numerous and important 
public works and improvements, to unnecessary and 
vexatious delay, expense and loss. 

Even if the constitutionality of the law in question 
was doubtful, the doubt should have been in favor of 
the validity of the law, and the court would have been 
justified in the decision pronounced and judgment 
rendered ; but, when, as I have shown, it clearly appears 
that the law in question is constitutional, that it 
strictly complies with all of its stringent provisions, 
the dangerous precedent which the court has set in 
this case cannot fail to be understood and appreciated. 
We all know, that when the present judges of the court 
of appeals commenced the discharge of their official 
duties, they confronted a mass of judicial business 
almost appalling. The end of the ponderous calendar 
of cases for argument and decision was in the dim vista 
of the future. But the court, with a determined reso- 
lution, undertook to dispose of this accumulated busi- 
hess, and such other as from time to time accrued, and 
devoted themselves to the work with considerable 
industry. It was impossible for them to give that 
thorough consideration to the cases argued and sub- 





mitted, as would have been done but for this accumu- 
lation of business. It has been said that they adopted 
the motto (and as to all controversies between 
individuals, I am not sure but it was a sound one): 
‘that it is better to end litigation than to be right.” 
But it isa motto which should not be applied to the 
investigation of the important questions involving the 
validity of the acts of the legislature. The interests 
involved are of too much importance. And while it 
may exhibit the amount and rapidity with which the 
court disposes of its work, it may be another illustra- 
tion of the old maxim: ‘The more haste, the less 
speed.’’ I think I have shown, from the opinion of 
the court itself, that the legislature in passing, the 
governor in signing, and the comptroller in enforcing, 
chapter 734 of the laws of 1872, were all of them faith- 
ful to the constitution, and that the court has departed 


from it. 
——___ 


COMMISSION OF APPEALS ABSTRACT. 


ACTION — PROCEEDINGS AGAINST JOINT DEBTORS. 


Plaintiff brought an action against two defendants on 
a joint promissory note. The summons was served on 
only one of them, and judgment was perfected in 
accordance with the provisions of section 136 of the 
code, and execution was returned wholly unsatisfied. 
He brought a second action against both defendants. 

Held, that the second action was properly brought. 
The special remedy prescribed in such a case by the 
code, sections 375 to 381 inclusive, is not inconsistent 
with the remedy by action, and a prohibition against 
such action will not be implied therefrom. The new 
remedy given by these sections is merely cumulative. 
Lane v. Salter et al. Opinion by Lott, Ch. C. 


CONSIDERATION — COMPROMISE. 


Action to compel the discharge of a judgment ob- 
tained against plaintiff by the firm of which defendant 
is the surviving partner. Plaintiff alleged that defend- 
ant agreed to accept his mortgage for $950 in full pay- 
ment and satisfaction of the judgment, which was 
accordingly executed and delivered and had been paid, 
but that defendant refused to cancel the judgment, 
and it was a cloud upon the title to plaintiff's real 
estate. It appeared on the trial that the mortgage given 
was signed by plaintiff and wife. It was not claimed, 
and it did not appear that the wife signed in pursuance 
of any agreement that the judgment should be can- 
celed in consideration of the release of her dower right. 
Held, that such release could not be deemed a consider- 
ation for defendant’s promise, and that without it the 
mortgage formed no consideration, and the agreement 
was void. Baker v. Alger, survivor, etc. Opinion by 
Gray, C. 

EXAMINATION OF PARTIES. 

Devisees are “assignees’’ within the meaning of that 
provision of section 399 of the code, as amended in 1862, 
which prohibited a party to an action from being ex- 
amined in his own behalf, in respect to a transaction 
or communication had personally with a deceased per- 
son, against parties sued as executors, administrators, 
heirs at law, next of kin, or assignees, of such deceased 
person. Buck et al. v. Stanton. Opinion by Lott, 
Ch. C. 

FALSE REPRESENTATIONS. 

In an action for fraud, founded upon representations 

made by defendant, held, that to sustain such an action, 
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it must be made to appear that plaintiff believed, or 
had reason to believe, at the time defendant made 
these representations, that they were false, or that he 
assumed or intended to convey the impression that he 
had actual knowledge of their truth, and that plain- 
tiff relied upon them to his injury. This rule applies 
to representations made by a director of a corporation, 
in the form of published statements and reports, as to 
its financial condition. Knowledge of all the affairs of 
the company cannot be imputed to him for the pur- 
pose of charging him with fraud. (Bennet v. Judson, 
21 N. Y. 238, criticised and questioned.) Wakeman v. 
Dalley, impleaded, etc. Opinions by Earl and Gray, 
cc, 
HUSBAND AND WIFE. 

Action to recover the value of certain cattle, trucks, 
etc., alleged to have been wrongfully converted by 
defendant. 

Prior to the passage of chapter 200, laws of 1848, 
an act for the more effectual protection of married 
women, plaintiff, who was a married woman, loaned 
her husband a sum of money received from her father’s 
estate; the husband agreed, verbally, to repay it. In 
1857 he became insolvent and just prior to making 
an assignment for the benefit of his creditors, paid to 
plaintiff a part of the sum so borrowed. She subse- 
quently invested this in teams, trucks, etc., which her 
husband used in carrying on the lumbering business as 
her agent. Under an execution against the husband 
this property was levied upon and sold. 

Held, that there was an equitable consideration for 
the husband's promise to repay the money borrowed 
from plaintiff, and an equitable right on plaintiff’s part 
to receive it; that she could avail herself in this action 
of this equitable right to overcome the strict common- 
law rule entitling the husband to her personal property ; 
and that the question, whether the payment of the 
money and the acts of plaintiff in carrying on the bus- 
iness and employing her husband were in good or bad 
faith, was a question of fact not of law; that the pre- 
sumptions were in favor of good faith, and the bur- 
den of showing the contrary was upon defendant. A 
nonsuit was therefore error. Woodworth v. Sweet. 
Opinion by Leonard, C. 


MASTER AND SERVANT — TRESPASS. 


In proceedings under the statute of forcible entry 
and detainer. It appeared that the relator was in pos- 
session of certain premises adjoining defendant’s road. 
Certain of defendant’s employees, under the direction 
of its general superintendent, entered upon the prem- 
ises and forcibly expelled the relator, threatening to 
throw him into the canal if he returned. Defendant 
immediately took and retained possession of the prem- 
ses. 

Held, that the presumption was that the act was not 
a voluntary willful trespass upon the part of the super- 
intendent and his men, but an official act for the ben- 
efit of the defendant; at least the act was fully ratified 
and defendant was therefore liable. People ex rel. Mc- 
Bride v. N. Y.C. R. R. Co. Opinion by Hunt, C. 


TAXATION — RESIDENTS. 
Action to recover the amount of a tax, levied and 


collected of plaintiff upon an alleged illegal assess- 
ment. It appeared that plaintiff owned a house, and 


lived in it with his family, in Buffalo, and the only 
business in which he was engaged was transacted in 
that city. He also owned a house and grounds in the 


town of West Seneca, where his family spent the sum- 
mer. During that time he attended to his business in 
Buffalo, sleeping at his house there one or two nights 
a week, the other nights he spent with his family. 
Plaintiff’s wife occasionally went to Buffalo, and staid 
over night. June 20, 1864, plaintiff’s family went to 
West Seneca as usual. Defendants as assessors of the 
town of West Seneca, assessed plaintiff’s personal 
property, and a tax was imposed upon him, levied and 
collected. Defendants had no knowledge before the 
delivery of the roll to the supervisor, that plaintiff 
had or claimed any residence except in West Seneca. 

Held, that plaintiff was for the purposes of taxation, 
and within the meaning of the act of 1850, amending 
the revised statutes as to the assessment of taxes upon 
personal property (ch. 92, Laws 1850), a resident of 
the town of West Seneca, and the assessors had juris- 
diction to include his personal property in the assess- 
ment roll, and to determine where his principal business 
was transacted, and were not liable for an erroneous 
decision. (Earl & Gray, C. C., dissenting.) Plaintiff 
had no cause of action. Bell v. Pierce et al. Opinions 
by Hunt and Earl, CC. 


TRUSTEE — EQUITY ACTION, 


In an action to recover the possession of personal 
property. It appeared that plaintiff at two different 
times placed in defendant’s hands $1,000, to be by him 
invested in the scrip of the Great Western Insurance 
Company. He made the first investment, but caused 
the scrip to be issued in hisown name. The last sum 
defendant appropriated to his own use, and gave plain- 
tiff a false certificate, stating the money was invested 
according to directions. In an action to recover pos- 
session of the scrip, 

Held, that it was impossible to adjudge the delivery 
of any particular scrip, and plaintiff could not recover. 
In law defendant held the scrip issued to him as trus- 
tee for plaintiff, and as such trustee he could be com- 
pelled to account to him in an equity action. The 
legal title to the scrip was never vested in plaintiff, 
and his only remedy was by an action in equity. 
Wheeler v. Allen. Opinion by Lott, Ch. C., and 
Earl, C. 


USURY — WITNESS — TRIAL. 


1. Practice.— Action to set aside and restrain the 
foreclosure of a mortgage, on the ground of usury. It 
appeared that A was about to sell B’s premises undera 
decree of foreclosure. They agreed that A should take 
up a prior mortgage, and let B have time for payment 
of the amount of such prior mortgage and of the 
decree and costs, for which forbearance B was to pay 
$1,000, besides lawful interest. A bid off the premises 
at the sale, conveyed them to the wife of B, who 
joined with B in a mortgage thereon to secure a bond 
for the whole sum, including the $1,000. Held, that 
the transaction was usurious and the bond and mort- 
gage void. Birdsall et al. v. Patterson. Opinion by 
Earl, C. 

2. In an action under section. 399 of the code, as 
amended in 1860, wherein a husband and wife were 
joined as parties plaintiff, the husband was a proper 
witness on behalf of the wife. Id. 

8. Ona trial by a jury of issues settled in an equity 
action, the court has no authority to nonsuit the 
plaintiff. The jury must find upon the issues, and 
their finding must be presented to the court upon the 





final hearing. If proof is necessary to establish facts 
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not admitted in the pleading or found by the jury, 
such proof must then be given. The court, using the 
findings of the jury for its information, finds the facts 
and decides the law substantially as if all the issues 
had been regularly tried before it, and exceptions may 
be taken in the same manner as if the case had been so 
tried, and findings not thus excepted to cannot be 
questioned upon appeal to this court. Id. 


-~ 
oo 


BANKRUPT LAW. 


NOTES OF RECENT DECISIONS. 
CLAIMS. 

A petition was made by the assignee to the bank- 
ruptcy court, praying that the claim of a bank be 
expunged, and that certain securities in its possession 
should be delivered up to him. The claim consisted 
of three notes, upon two of which the bankrupt was 
indorser; the third note had been extended by agree- 
ment between the maker and the bank. 

Held, that the first two notes were valid against the 
bankrupt’s estate, but that his (bankrupt’s) liability 
had been relieved in the third note by the agreement 
to extend the note, and was, therefore, not a valid 
claim, and must be expunged from the proof of debt; 
and that as the claim of the bank had been proved as 
an unsecured debt, it must relinquish the securities 
held by it to the assignee. Ordered that the bank pay 
to the assignee the cost of this proceeding, including a 
solicitor’s fee of $25, and authorizing the assignee to 
retain it out of any dividend going to the bank. Jn re 
Granger & Sabin (U. 8. Dist. Ct., E. D. of Mich.), 8 N. 
B. R. 30. 





HOMESTEAD. 

The right to the homestead exemption is not lost by 
the delay of the husband to claim it until an order is 
applied for by the assignee in bankruptcy to sell the 
property for the benefit of the estate. Bartholomew, 
assignee v. West et al. (U. S. Cir. Ct. Neb.), 3 N. B. 
R. 12. 

INJUNCTION — PARTNERS. 

1. An injunction was issued out of the United States 
district court, for the southern district of New York, 
after the adjudication in bankruptcy, and served on 
two attaching creditors, to restrain them from further 
proceedings in actions commenced in Illinois. Both 
of these creditors continued their proceedings after 
the service of the injunction, and finally sold the goods 
belonging to the bankrupt’s estate. For an excuse, 
one alleged that his claim had been assigned, and 
therefore he did not trouble himself to see that the 
injunction was obeyed, and the other, that, when the 
injunction was served on him, he sent it to the depart- 
ment in which it belonged, to the clerk having charge 
of such matters, supposing it would be obeyed. 

Held, That the injunction had been violated by 
both creditors; that there was no legal evidence before 
the court of any assignment; that it was the duty of 
a partner, served with an injunction, to notify his 
partner living at a distance immediately, and give 
instructions to stop proceedings; and that mere 
inaction is not proper obedience to the mandate of the 
court. Hyde, assignee, etc., v. Bancroft and Steiner 
(U. 8. Dis. Ct., 8: D. of N. Y.) 8 N. B. R. 24. 

2. A fine equal to the value of the goods attached, 
with interest from the date of sale, was imposed on 
each creditor, together with all the expenses of the 
contempt proceedings, including a proper counsel 
fee. Ib. 





INJUNCTION — CONTEMPT. 

An application was made to vacate, annul and set 
aside an injunction order, on the ground that it was 
irregular and erroneous, and that this court did not 
have jurisdiction to grant it, and that such injunction 
could be granted only in a formal suit in equity, on a 
bill filed under the jurisdiction conferred by the second 
section of the bankruptcy act, and that the power to 
stay proceedings, given by the twenty-first section of 
said act, is limited to a stay to be made on the applica- 
tion of the bankrupt, and that the injunction provided 
for by the fortieth section of the act in involuntary cases, 
is an injunction which cannot operate in any event 
beyond the time of adjudication. 

Held, that the bankruptcy court has the unquestioned 
power of punishing for contempt those who interfere 
with property of a bankrupt in its custody, and hence 
must have the subsidiary power of restraining persons 
by an injunction from interfering with such property, 
and then punishing them for contempt if they violate 
such injunction; that the said court has power and 
jurisdiction, asa part of the proceedings ih bankruptcy, 
to collect all the assets of the bankrupt, by the first 
section of said act, and hence has a right to prevent, 
by injunction the claimants of alien under an attach- 
ment from proceeding against the specific property and 
assets attached; that it is eminently proper that the 
equitable power of the court should be set in motion by 
the petitioning creditor, or even by any creditor, either 
in a voluntary or an involuntary case, before the ap- 
pointment of an assignee, the action of the court being 
for the benefit of the creditors generally; that under 
the principle decided in In re Vogel, 2N. B. R. 138, and 
affirmed on appeal, 3 N. B. R. 49, the parties might 
have been punished by contempt, if there had been no 
injunction, for interfering with the admitted property 
of the bankrupts, by selling it after adjudication, and 
there can be no well-founded objectiou to the power of 
the court to give them warning by injunction in ad- 
vance, so that they may refrain from committing such 
contempt. Inre Ulrich et al. (U. 8. Dist. Ct., 8. D. of 
N. Y.), 18N. B. R. 15. 


INSURANCE. 


On life of wife for benefit of husband.— Where a 
wife, possessed of a separate estate, procured a 
policy of insurance upon her life, payable upon her 
death to her husband, and paid the premiums out of her 
own estate for a year, before the end of which he was 
adjudicated a bankrupt, and where she paid out of her 
own estate the premiums for the two following years, 
and before the fourth premium became due she died: 
Held, That the husband, as against the assignee in 
bankruptcy, was entitled to the proceeds of the policy. 
In re Owen & Murrin (U.S. Cir. Ct. Mo.), 8 N. B. R. 6. 


LIEN. 


A party who has a lien for pasturing stock by the 
statute of the State, waives and abandons such lien by 
voluntarily surrendering up the possession of the prop- 
erty and allowing it to be sold without claiming any 
lien thereon at the time. The estate of the bankrupt, 
however, is liable forthe keeping of the stock from the 
commencement of bankruptcy proceedings up to the 
date of its surrender. In re Mitchell (U.S. Dis. Ct. 
Maine), 8 N. B. R. 47. 


PRACTICE. 


1. Act of Bankruptcy. — On a motion to vacate the 
order to show cause, in a creditor’s petition, for the 
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reason that the verification and signature of the 
cashier of the bank is not a proper signature and 
verification, where no special authority is shown. 
The respondent also put in a denial of the act of 
bankruptcy and demanded a jury trial. 

Held, that the alleged bankrupt waived his objec- 
tions by taking issue upon the petition and demand 
for trial. In re McNaughton (U. 8. Dis. Ct., E. D. of 
Mich.), 8N. B. R. 44. 

It seems that a single act of stopping payment, fol- 
lowed by a non-resumption for fourteen days, is prima 
facie an act of bankruptcy within the meaning of the 
bankruptcy act. Id. 


SURPLUS. 


Where there is a surplus in the hands of the assignee 
after paying the creditors of a bankrupt, it should be 
applied to the payment of interest, to be computed 
from the date of the adjudication. In re Town (U. 8. 
Dist. Ct., E. D. of Mich.), 8 N. B. R. 40. 


————»>___ 


GENERAL TERM ABSTRACT. 


— 


NEW YORK COMMON PLEAS.* 


APRIL AND May TrEeRMs — 1873. 


CONTRACTS. 


1. Verbal agreement to lease: waiver of agreement. — 
Defendant verbaily rented of plaintiff certain premises 
jn New York city, and soon after the agreement to 
rent, and before taking possession, requested of plain- 
tiff a writtenlease. Upon being assured that a writing 
was not necessary, defendant said he knew that, but 
that he had a verbal agreement with another person to 
take the premises, and wanted the written leases so 
that if this person should not take the premises, he, 
defendant, could sue him. A difficulty having arisen 
about the execution and delivery of the written lease, 
defendant attempted to repudiate the agreement. 

Held, that the written instrument prepared for 
execution did not vary the rights of the parties under 
the original parol contract. Luke v. Hake. Opinion 
by Robinson, J. 

2. Custom, when admitted to explain contracts: evi- 
dence of custom: construction of contract.— Where a 
thing, material under the contract, is vague, doubtful, 
or unexpressed, it may be cleared up by proof of an 
established custom, as the parties, in the absence of 
any thing to the contrary in the agreement, are always 
presumed to contract with reference to a universal. 
prevailing, or general custom. McManus v. Donahue. 
Opinion by Daly, C. J. 

3. Plaintiff contracted to excavate and remove the 
earth, stone, etc., from defendant’s premises at an 
agreed price; certain of the stone was removed and 
sold by plaintiff. The balance was left on the premises, 
having been prepared for building purposes; these lat- 
ter defendant used in the building erected on the 
premises. It was in proof that in the absence of ex- 
press agreement to the contrary, such stone belonged 
to the contractor. In an action for the stone used by 
defendant, 

Held, that in view of such custom, and since plain- 
tiff was to remove the stone, it belonged to him, and 
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defendant having used it, the law will imply a prom- 

ise on his part to pay it. Ib. ° 

Also, see Bills of Lading; Common Carriers, and 
Damayes. 


COUNTER-CLAIM, 


Counter-claim, in action for rent, by joint tenants or 
tenants in common. — Action for arrears of rent, for 
premises leased by plaintiffs to defendant, for three 
years, from May 1, 1867. Defendant set up, as a coun- 
ter-claim, a parol agreement by K., one of the plain- 
tiffs, to re-let the premises to him for one year from 
the expiration of the original term, and that they were 
really let to another person for that time. Judgment 
was given for the rent in arrears on the original lease, 
and defendant alleges error in the disallowance of his 
counter-claim. 

Held, that plaintiffs, not being partners in the land, 
and no authority to re-let on behalf of plaintiff being 
shown, one plaintiff had no power of alienation of the 
estate of the other, or to enter into any agreement of 
warranty of title or assurance of titlecr possession for 
the other, whether they were joint tenants or tenants 
incommon. Whatever right of action defendant may 
have against plaintiff K., individually, it constitutes 
no counter-claim in this action for the rent due the 
plaintiffs on the original lease. Judgment affirmed. 
Kingsland et al. v. Ryckman. Opinion by Robinson, J. 


COMMON CARRIERS. 


1. Exemptions in bills of lading: liability of connect- 
ing lines. — Plaintiffs delivered 790 bales of cotton to 
the Illinois Central Railroad Co., to be carried from 
Cairo, Ill., to New York; that company carried the 
cotton to Chicago, and delivered it safe to the Union 
line, which carried it to Philadelphia and delivered it 
to defendants, by whom it was transported to New 
York, where 137 bales were accidentally burned. This 
action is brought to recover damages for such loss. 
Defendants claim to have received and carried the 
cotton in part performance of a special agreement 
made by plaintiffs, with the Illinois Central Railroad 
Company, for its transportation from Cairo to New 
York, “‘upon the express condition that the carrier 
should not be liable for any loss by fire.” Plaintiffs 
proved that the cotton was delivered to the Illinois 
Central Railroad, for transportation by that road and 
its connecting roads to New York, under a verbal 
agreement, in which no exemption from responsibility 
was made; that H., who had the cotton in charge for 
the purpose of shipping it, was, after it had been 
shipped, instructed “‘to take the bills of lading and 
forward them to New York;”’ that, after the cotton 
was delivered to the general and local freight agent, 
under said verbal agreement, a clerk of H. drew these 
bills of lading and had them signed by another clerk 
of said company, and that neither H. nor plaintiffs 
ever knew of or acquiesced in the exemption clause 
contained in the bills so drawn. Plaintiffs had judg- 
ment. 

Held, that the question whether the bills of lading 
embodied the contract or were subsequently issued 
without plaintiff's acquiescence, or under such 
action of H. or his clerk as was within any 
authority conferred by plaintiffs, was properly 
left to the jury. A shipper who had parted with 
the control of his goods to a carrier under a verbal 
agreement for their transportation, is not deprived of 
any of his common-law rights by subsequently receiv- 








412 


THE ALBANY LAW JOURNAL. 








ing a bill of lading containing special conditions and 
limitations, to which his attentioh was not called, and 
which, through inadvertence, have not come to his 
knowledge. Bostwick v. Baltimore & Ohio R. R. Co., 
45 N.Y. 712. The goods were accepted under the ver- 
bal agreement, and neither H. nor his clerk had 
authority to accept bills of lading that varied from 
the original contract. The Illinois Central being 
without exemption from liability for loss, could con- 
fer no such right on the Union line or the defendants. 
Judgment affirmed. Lamb et al. v. The Camden and 
Amboy R. R. and Transportation Co. Opinion by 
Robinson, J. 

2. Negligence: recoupment.— When goods are dam- 
aged by the negligence of a carrier or of his servant, 
the owner may recoup or deduct the amount of the 
damage from the freight. Mulligan v. Bowen. Opin- 
ion by Daly, C. J. 

3. Warehousemen.— A warehouseman’s contract is 
to use ordinary care and diligence in the safe keeping 
of property intrusted to him; and if he wrongfully 
uses it for his own benefit, and thereby so injures it as 
to greatly lessen its value, he has not earned his 
reward, and it is questionable whether he can make 
any claim for storage. Ib. 


DAMAGES. 


1. Measure of damages between vendor and vendee: 
waiver of and qualification of contract. — A proposed 
contract for the sale of silk, providing that each bale 
should be delivered between certain periods, and 
signed by plaintiffs’ agent, was offered to plaintiffs for 
execution, but they being unwilling to bind them- 
selves unconditionally to deliver within the prescribed 
period, owing to the war in Europe, wrote a qualifica- 
tion of the contract beneath the signature of defend- 
ants’ agent, providing that their inability to deliver 
within the time specified in the contract should not be 
made a pretext for refusing to accept the silk upon its 
arrival, and that, as thus qualified, plaintiffs approved 
the contract. A copy of the contract so qualified was 
delivered by plaintiffs to defendants, and the latter 
made no objection to such qualification, but accepted 
the first and second bales of silk, though they arrived 
after the time named in the contract. When the third 
bale arrived, silk had fallen in price and defendants 
insisted that the contract was vitiated by the qualifi- 
cation added by plaintiffs, and for a while refused to 
take it, but finally did so upon plaintiffs’ agreeing to 
take defendants’ note. Defendants also sought to im- 
press upon plaintiffs that the accepting this third bale 
at the contract price should not affect defendants’ 
right to refuse the fourth, though plaintiffs did not 
consent to this. The fourth bale arrived December 

7th, and defendants were notified but refused to 
take it, though in February following there was an 
understanding on defendants’ part that they were 
to take it, and plaintiffs, with their assent, held it 
subject to their order. On May 10th plaintiffs sold the 
goods after due notice to defendants. Upon the trial 
plaintiffs had judgment for the difference between the 
contract price and the amount the silk brought at the 
auction sales. 

Held, that where the vendee absolutely refuses to 
receive the goods, the vendor must either sell them at 
once or accept as the measure of his damages the dif- 
ference between the contract price and their market 
value at the time when the vendee refused to receive 
them; the vendor cannot hold them upon a falling 








market, and when sold hold the vendee responsible for 
their subsequent diminution in value. Judgment 
affirmed. Tilt et al. v. The La Salle Silk Manufactur- 
ing Co. Opinion by Daly, C. J. 

2. This, however, was not such a case, since plaintiffs 
retained the goods on the understanding that defend- 
ants would accept them. Ib. 

DISTRICT CouRTS. See Jurisdiction; Statutes. 
EVIDENCE. See Contracts; Negligence. 
FRAUDULENT CONVEYANCES. 

Action to set aside an alleged fraudulent conveyance 
of land made by defendant G.todefendant K. Plain- 
tiffs recovered judgment against G. about three months 
after said conveyance, but on a cause of action that 
accrued prior to such transfer which was made, as found 
on the trial, without fraud or intent to defraud, and on 
account of a debt due to K. The property was trans- 
ferred at avaluation of $13,500, and was worth from 
$14,000 to $15,000. K. did not know that G. was 
indebted to other parties. Defendants had judgment. 

Held, that where the conveyance is made for a fair 
and reasonable consideration, it will not be declared 
fraudulent and void as regards the grantee, unless 
fraud or fraudulent intent be made to appear on his 
part as well as on the grantor’s part. There was 
nothing unlawful in G.’s preferring K. to his other 
creditors, and transferring to him property in pay- 
ment of this indebtedness; and K. had a right to 
receive the same in satisfaction of his just demands, 
provided no fraudulent design entered into the trans- 
action. Judgmentaffirmed. Laidlaw etal. v. Gilmore, 
etal. Opinion by Loew, J. 


See Counter-claim. 


JURISDICTION, ON REMOVAL OF CAUSE FROM DISTRICT 
COURT. 


JOINT TENANTS. 


Limitation upon amount of recovery.— Whenever a 
cause is removed into this court, from a district court 
where a recovery is limited to $250, it becomes subject 
to all the general rules of practice and principles of law 
governing cases of like character, in which this court 
had original jurisdiction, and a verdict in this court for 
more than $250 is not void, because the sum recovered 
exceeded the jurisdiction of the district court. Lud- 
wig et al. v. Minot et al. Opinion by Robinson, J. 


LEASES. See Contracts; Counter-claim. 


NEGLIGENCE. 


Evidence of negligence.— Action for injuries sus- 
tained while riding in the cars of defendants, and 
resulting from a collison of the car with a runaway 
team of horses belonging to defendants. For more 
than six weeks prior to the accident, the runaway 
horses had been worked together every day, and were 
regarded safe by defendants—they took fright and 
began to run after being detached from one end of the 
car in order to be attached to the other end, and while 
the driver was on the ground. The driver did all in 
his power to restrain them, which the evidence showed, 
one man was utterly unable to do. It was in proof, 
however, that the driver was unwell, though the char- 
acter or extent of his illness was not shown. Plaintiff 
had verdict for $4,500. 

Held, that the plaintiff must show, not only that she 
had sustained an injury, but also that it resulted from 
defendants’ negligence. The facts disclose no evi- 
dence of negligence on defendants’ part, to warrant 
the submitting of that question to the jury. The 
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motion for a nonsuit should have been granted. Judg- 
ment reversed and new trial ordered. Quinlan v. The 
Siath Avenue R. R. Co. Opinion by Loew, J. 


Also, see Bills of Lading; Contract. 
NEW YORK city. See Statutes. 


PILOTS. 


1. Registered vessels: conflict of laws. — Coastwise, 
seagoing, steam vessels cannot by any State law, be 
compelled to take a State pilot upon entering or leav- 
ing any port in this State, such vessels being piloted 
by pilots licensed by the inspectors of steamboats, 
under the laws of the United States; any law enacted 
by the general government upon this subject super- 
sedes the authority of any State law wholly or partly 
inconsistent with it. Murray v. Clark etal. Opinion 
by Daly, C. J. 

2. Under the United States registry acts, vessels 
obtain their national character by being registered, 
enrolled or licensed. If under twenty tons they may 
be licensed only; if twenty tons or over, and to be 
employed in the coasting trade, the whale or cod fish- 
ery, they must be both licensed and enrolled, and the 
license must be renewed annually; and for any pur- 
pose or trade beyond this, they are registered. Until 
a vessel is registered or enrolled, it is not an American 
vessel, and if it engages in the foreign or coasting trade 
or the fisheries, it is liable to forfeiture. The words 
of the statute “‘ coastwise, seagoing, steam vessels, not 
sailing under registry,’’ mean those that are enrolled 
and licensed for the coasting trade in the manner pro- 
vided by law, whose licenses are renewable annually ; 

-vessels sailing from one part of the coast of the United 
States to another, or employed in the whale or coast 
fisheries; they do not refer to a registered vessel that 
may trade or sail to any part of the world. Ib. 

3. The State pilot law of April 24, 1867, imposing the 
obligation of taking a pilot licensed by the State board 
upon master’s of foreign vessels, vessels coming from 
a foreign port, and vessels sailing under registry, does 
not conflict with the United States act. Ib. 

4. Where a vessel running regularly between New 
York and New Orleans, was also registered and priv- 
ileged to go to or stop at foreign ports, stopped at 
Havana, on a voyage from New Orleans to New York, 
and. plaintiff was, under the State law of April 24, 1867, 
the pilot first offering his services to pilot the vessel, 

Held, that when plaintiff offered his services, she was, 
in the language of the State law, both a registered ves- 
sel and coming from a foreign port. And although 
she was under the control and direction of her master, 
who was a pilot duly licensed by the inspectors of 
steamboats, according to the United States act of 
1871, this did not affect the question, whether she was 
the kind of vessel provided for by that act—for 
if she was not, she would not become so by the inspec- 
tors of steamboats licensing her’master as pilot, under 
the United States act. That was an oflice personal to 
him, and which in no way attached to the vessel, if she 
were not of the class required by that act to be under 
the control of such a pilot, when not upon the high 
seas. Ib. 


RECOUPMENT. See Common Carriers. 


STATUTES — CONSTRUCTION OF. 


1. Provisions of chapter 876 laws 1869, wnconstitu- 
tional: local acts: New York city court officers. — Plain- 
tiff was appointed janitor of the sixth district court 
by the justice thereof, on March 16, 1870, in pursuance 





of aresolution adopted March 14, 1870, by the com- 
mon council of New York city, and approved by the 
mayor on the following day, whereby the justices of 
the district and police courts in this city, were author- 
ized to appoint a janitor for their respective courts, at 
an annual salary of $1,500, payable monthly. Plaintiff 
was paid for his services up to January 1, 1872, and 
brings this action for salary from January 1, to Novem- 
ber 1, 1872. Defendants alleged that the common 
council were prohibited by law from creating the office 
of janitor at the time of plaintiff's appointment as 
such, and that plaintiff had not shown that there was 
any money in the city treasury applicable to the pay- 
ment of his claim. The complaint was dismissed. 

Held, that by sectiou 65 of laws 1857, chapter 344, 
defendants were empowered to furnish all necessary 
attendants and officers for said courts at the expense 
of the city. Was this power of the common council 
taken from them by the laws of 1869, chapter 876? Sec- 
tion 11 of this act prohibits the common council or any 
head of department of the city of New York from 
creating any new office or department, etc., except as 
provided by the acts of the legislature. The act is 
entitled ‘“* An act to make provision for the government 
of the city of New York,” and the particular provis- 
ion relied on by defendants, prohibiting the common 
council from creating any new office, etc., is local in its 
operation, and must be deemed to be a different subject 
from that embraced in the general provisions of the 
act, and for that reason void by the provision of the 
constitution, that ‘‘no private or local bill which may 
be passed by the legislature shall embrace more than 
one subject, and that shall be expressed in the title,” 
constitution, article 3, section 16. Further the pro- 
vision in question is in contravention of the constitu- 
tion, because its object is not expressed in the title of 
the act vide. Huber v. The People, 44 How. 875. 
Judgment for plaintiff. Sullivanv. The Mayor, etc., of 
New York. Opinion by Loew, J. 

2. Where plaintiff is otherwise entitled, the court 
can order judgment in his favor without requiring 
proof that there is money in the city treasury applica- 
ble to the payment of his claim, for the provision in 
the laws of 1866, chapter 876, section 10, requiring such 
proof, was intended by the legislature to be limited to 
the year in which the act was passed. Ib. 


Also, see Pilots. 


WAREHOUSEMEN. See Common Carriers. 
WAIVER. See Contracts; Damages. 





SUPREME COURT —SECOND DEPARTMENT — 1873. 
APPEALS. See Surrogates’ Courts. 
ATTACHMENT. See Sheriffs. 

BROKERS AND FACTORS. See Insurance. 


CAUSES OF ACTION. 

What are separate causes of action.— Plaintiff sold 
ice to defendants, to be paid for as follows: $100 when 
the ice was half out of the house, balance when it was 
all removed. 

Held, that a contract affords only one cause of action; 
but, if the contract contains stipulations to be per- 
formed at different times, an action may be maintained 
on each stipulation as it is broken, because such stipu- 
lation is in the nature of a separate contract. Sepa- 
rate actions upon the separate stipulations will be per- 
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mitted, subject to the right of the courts to consoli- 
date them in furtherance of justice. Coe v. Goetschins. 
Opinion by Barnard, P. J. 

CONTRACTS. 

i. Payments made after breach of contract of sale. — 
Plaintiff made a contract with defendant to buy cer- 
tain land, whereby he became entitled to a deed Decem- 
ber 1, 1868, and tendered all the money then necessary 
to receive it. ‘The deed was refused him, and he 
brought this suit to compel defendant to convey, and 
obtained a decree to that effect. This litigation lasted 
over four years, during which time plaintiff was kept 
out of possession of the land by defendant, and defend- 
ant paid the taxes and the interest on a mortgage, which 
was on the property at the time of the sale to plaintiff, 
and which was, by the terms of the purchase, to be 
assumed to be paid by plaintiff. Plaintiff did not re- 
quest defendant to make the payments. 

Held, that plaintiff was not liable to re-imburse 
defendant for these payments. Duffy v. Donovan. 
Opinion by Barnard, P. J. 

2. When contract is without warranty: acceptance of 
goods: when acknowledgment of their quality. — Plain- 
tiffs offered by letter to sell cheese to defendants, who 
in their reply agreed to “take your lot of cheese, all to 
be merchantable and right.’’ The cheese was delivered 
and received without objection, and was not returned, 
or offer made to return it, or notice given of any 
failure in quality. 

Held, that the contract was simply one the law 
would imply in the absence of words of express con- 
tract, and was without warranty, under Reed v. Ran- 
dall, 29 N. Y. 358, and that the acceptance of the 
cheese must be deemed an acknowledgment that it 
possessed the quality called for by the contract. Wil- 
son v. Hart etal. Opinion by Barnard, P. J. 

3. By whom contract may be enforced.— Defendants 
employed H. to do certain work, not knowing that he 
had a partner. The work was done by the firm. H. 
subsequently assigned to his partner, the plaintiff in 
this action, his interest in the claim in suit; in an 
action on this claim, 

Held, that the fact that plaintiffs name was 

not disclosed, at the making of the contract, was no 
objection to plaintiff suing thereon. The real par- 
ties to a contract are entitled to enforce it, whether 
the other parties to it knew who the real parties were 
or not. Hines v. Wallace etal. Opinion by Barnard 
P. J. 
4. In action on contract, value of services may be 
recovered.— Action for work and labordone. Plaintiffs 
claimed a fixed sum as agreed upon. This agreement 
was denied by defendant. 

Held, that if plaintiff failed to establish his right to 
the fixed sum, it was perfectly competent for him to 
recover what his services were worth. Susadorf v. 
Smidt et al. Opinion by Barnard, P. J. 

5. Fraudulent representation. —In the complaint, 
plaintiff avers a partnership with defendant in certain 
real property, the title to which was taken by defend- 
ant in his wife’s name, without plaintiff's knowledge; 
and that defendant, to the knowledge of his wife, made 
false representations as to the fact that defendant had 
paid for his half of the lands in question, and in this 
way obtained a contract with plaintiff based upon such 
falsehood; also that this contract was broken by 
defendant, and was rescinded by him by a written 
notice which plaintiff accepted. Defendant denied 
both the partnership and fraud. 





Held, that plaintiff’s averments being prima facie 
established, a court of equity will set aside the 
agreement and direct an accounting and settlement 
according to the rights of the parties; whether the 
notice given by defendant to plaintiff rescinded the 
contract, or not, does not determine the right to the 
injunction. Schleier v. Wellwood et al. Opinion by 
Barnard, P. J. 

Also, see Damages. 


costs. 

1. Costs in equitable actions. —This action was in 
form an equitable action. 'The summons was for relief. 
The judgment claim was, that defendant be compelled 
to pay a mortgage, which was upon plaintiff’s land, 
and which defendant was bound to pay under the 
covenant set forth in the complaint. The complaint 
also asked judgment for damages. The judge below 
gave judgment for plaintiff for six cents damages, and 
gave no costs to either party. On appeal, 

Held, that the judge had power to do so, under sec- 
tion 306 of the Code. Atthe time of the trial the 
defendant had paid the mortgage in question, and 
there was no case for defendant for equitable relief, if 
such a case ever existed. If plaintiffmisconceived his 
remedy, his action was still equitable and subject to 
equitable rules as to costs. Order affirmed. Buck v. 
Meyer. Opinion by Barnard, P. J. 

2. Costs and allowances to unsuccessful contestants of 
a will. — This action was for the partition of land, and 
was designed to set aside a will for want of capacity, 
and for fraud and undue influence of S. A. W., who 
was largely benefited thereby. It was proved that, 
some years before the will was made, 8. A. W. had 
said that he had rich uncles, and was going to lay 
his plans to get their money. He did in fact enter 
the employment of deceased, but the latter was not 
his uncle but second cousin, and invited him to do so. 
Upon the question of capacity, the witnesses to the 
will, being the lawyers employed to draw it, and one 
of whom received the instructions from the testator 
personally, proved fully the execution of the will, and 
that the deceased perfectly understood the nature of 
the instrument, and that it was carefully read over to 
him. Testator had some strong peculiarities; was sick 
and weak, and at times despondent, and his surviving 
brother, a more active business man, took the lead in 
the management of their joint property; but there 
was no proof to show that he did not fully understand 
the nature of the act he was doing. The complaint 
was dismissed, and, on motion by one of the defend- 
ants, an allowance was made, and directed to be paid, 
one-half by the executor of deceased, out of the per- 
sonal estate, and the other half by one of the defend- 
ants, out of the rents of the joint real property given 
to him by the will for life, and this allowance was 
apportioned among the lawyers appearing, including 
plaintiff’s attorney. 

Held, that the allegations of want of capacity and of 
undue influence were not sustained, and that it was 
error to compel the defendant to pay upwards of $18,000, 
for costs made by a plaintiff in suit to which he was a 
necessary party defendant, and in which suit he put in 
no answer. The personal estate of the deceased was 
not before the court, and it was equally unjust to make 
the personal estate of deceased pay a like sum, because 
the will of the deceased as to his real estate had been 
sustained. Order granting allowance reversed in other 
respects; judgment affirmed without costs to either 
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party on this appeal. Howlet v. Wood etal. Opinion 
by Barnard, P. J. 
DAMAGES. 

1. Measure of damages. — Plaintiff introduced evi- 
dence to show that he had sold the defendant a horse; 
that the sale was complete and absolute; that defend- 
ant injured the horse while he had him in his posses- 
sion as owner, and then returned him to plaintiff, 
promising to “make” plaintiff ‘‘all whole.’”” Inan 
action for damages for injury to the horse, 

Held, that plaintiff had a right to give in evidence 
proof of the damages he claimed under his theory of 
the case, for he must assume that his evidence will be 
credited by the jury. Defendant’s promise to make 
plaintiff ‘‘ all whole,’’ required pay for the horse while 
defendant had him under sale, damages for his dis- 
ability while getting well, and for his permanent dim- 
inution in value by reason of the injury, and pay for 
the care and expense of curing him. Defendant’s 
exceptions to evidence establishing these items of 
damage were not welltaken. Colev. Purdy. Opinion 
by Barnard, P. J. 

2. Damages for breach of contract to grade street. — 
Defendant sold to plaintiff’s testator land in Passaic, 
N. J., and at the time of sale and as an inducement 
thereto, executed to him a bond conditioned that 
defendants would grade High street, in said village. 
They failed to perform their covenant, and plaintiff 
brings this action for damages. The street to be 
graded was nota public highway at the date of the bond, 
and has not even been opened. Plaintiff offered to prove 
the cost of such grading; this was objected to and 
* excluded. The rule followed, with defendants’ con- 
sent, was the amount the property was worth, less than 
it would have been had the improvements been made. 
Upon this question the witnesses differed, and the jury 
found for plaintiff for $400. 

Held, that the evidence fully sustains the findings. 
Judgment affirmed. Sutherland v. Gusthal, impleaded. 
Opinion by Barnard, P. J. 


DEFAULTS — OPENING OF. See Justice of Peace. 


DIVORCE. 


Evidence in action for limited divorce.— Action for 
a limited divorce on the ground of cruel and inhuman 
treatment of plaintiff, and of the children of the mar- 
riage, by defendant, her husband, and for not suffi- 
ciently providing for the family. The evidence in sup- 
port of the bill, given by plaintiff, her mother and 
brother, who showed considerable feeling, was not 
consistent, and was in sharp conflict with that of 
defendant in every thing tending to make out a charge 
sufficient to sustain the complaint. The servants em- 
ployed in the family testified that defendant chased 
his daughter with a poker and she ran up stairs; that 
he kicked at another but did not touch her; that he 
said in witness’ presence that he wished his wife was 
dead, though so far as witness knew he never spoke 
disrespectfully to his wife personally ; that he expressed 
to witness a wish that the boat would sink in which 
his wife had gone to New York; that he used bad lan- 
guage to plaintiff and the children; that he bought 
delieacies and hid them away in a closet; that he 
kicked out a fire once and called his daughter a bad 
name and his wife ‘‘infernal thing,’ though neither 
wife nor daughter was then present. Defendant had 
judgment. On appeal, 

Held, that as between the testimony of plaintiff, her 
mother and brother in support of the bill, and that of 





defendant, the latter was most entitled to credit. The 
testimony of the servant fails to sustain that of plain- 
tiff, her mother and brother, or to show that defend- 
ant did such such things as are deemed sufficient to 
have a court grant a divorce. Judgment affirmed. 
Worthington v. Worthington. Opinion by Barnard, 


P. Z. 
EviIpENCcE. See Divorce. 


EXECUTORS AND ADMINISTRATORS. 


1. Leasehold property passes to executor: foreign wills. 
— Where a testator, domiciled in California, died pos- 
sessed of leasehold property in New York city, making 
by his will a trust fund of the “‘rest and residue”’ of 
the general estate after payment of debts, legacies and 
annuities, 

Held, that the leasehold interest being personalty 
under our statutes (1 R. S. 722; id. 755; 2 R. S. 83), the 
title thereto passed to the executor to be distributed 
as personal property according to the law of Califor- 
nia, after the legal payments provided for in the whole 
will have been made. Despard vy. Churchill et al. Opin- 
ion by Barnard, P. J. 

2. Powers of special administrator. — The duties of a 
special administrator are to collect and secure the 
estate of the deceased (Laws of 1837, chap. 460), and 
for these purposes he may maintain suits, may adver- 
tise for debts by order of the surrogate of New York, 
and by like order may pay debts (Laws of 1870, ch. 
359). There is no difference between a special and a 
general administrator, except in the manner of ap- 
pointment and duration of office. Each represents 
the entire estate, and if no general administrator is ap- 
pointed the special administrator would have the entire 
administration. A special administrator can be substi- 
tuted as defendant in place of a deceased debtor in an 
action where the cause of action survives. Getty v. 
Amelung. Opinion by Barnard, P. J. 


FRAUDULENT REPRESENTATIONS. See Contracts. 


INSURANCE. 


Liability of insurance brokers: when they make 
themselves insurers.—Defendants, as insurance brokers, 
agreed with plaintiff to effect for him insurance to the 
amount of $17,500 on plaintiff’s interest in a certain 
vessel, and to keep such insurance in force for one year. 
Defendants procured a policy for $5,000 in the Inter- 
national Insurance Company, and one for $7,500 in the 
Washington Insurance Company, notified plaintiff of 
such insurance, and it was mutually agreed that the 
remaining $5,000 need not be procured. After the 
Washington Insurance Company had accepted the 
application and agreed to issue a policy, but before it 
was issued, and at the request of that company, the 
defendants canceled the application without reinsur- 
ing the vessel, or notifying plaintiff of such cancella- 
tion until after the loss of the ship, which had in reality 
received the injury which caused her destruction 
before the cancellation. Plaintiff was non-suited. 
On appeal, 

Held, that by procuring the destruction of a valid 
and executed contract defendants substituted them- 
selves as insurers, and are answerable to the plaintiff in 
the value of the policy to which they were entitled. 
If the contract was not complete, defendants had the 
right to cancel, and thus they are liable for acting 
against instructions. In any case it was defendants’ 
duty to notify plaintiff of their cancellation of the ap- 
plication in question. Non-suit set aside and new 
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trial granted. Murray v. Robinsonet al. Opinion by 
Barnard, P. J. 
JOINT OWNERS. 


Liability of joint owners of ships. — Defendant and 


one P., the latter a ship carpenter, undertook jointly’ 


to build a vessel, and plaintiff furnished the timber for 
the vessel in the course of its construction. 

Héld, that joint owners of a vessel are prima facie 
liable for the necessary timber used in the construction 
or the repair thereof. Dickey v. Mullford, impleaded, 
ete. Opinion by Barnard, P. J. 

JUSTICES OF THE PEACE. 


When jurisdiction ceases: opening default after trans- 
cript filed.—By section 7 of chap. 492 of lawsof 1871, 
justices of the peace of the city of Brooklyn are auth- 
orized to set aside defaults taken in actions tried before 
them. Plaintiffs took judgment by default against de- 
fendant and filed a justice’s transcript the same day. 
The default was set aside, but notwithstanding this 
plaintiffs issued execution and caused a levy to be 
made, claiming that the filing of the trascript deprived 
the justice of all jurisdiction of the action under sec- 
63 of the Code redering the judgment one of the 
county court. The county court refused to cancel 
the judgment entered upon the transcript, and defend- 
ant appealed. 

Held, that the transcript rests upon the judgment, 
and as long as the judgment stands it is a county court 
judgment; but when the justice sets aside a judgment 
taken by default, there is no judgment left, and the 
transcript becomes of no force. The transcript and exe- 
cution should have been set aside. Order reversed. 
McGloin v. Lackey. Opinion by Barnard, P. J. 


———_—_ > —__—_ 


BOOK NOTICES. 


A Treatise on the American Law of Landlord and Tenant. 
Embracing the statutory provisions and judicial de- 
cisions of the several States in reference thereto, with 
a selection of precedents. Sixth edition. Revised and 
ae. By John N. Taylor, coungelor at law. Bos- 
ton: Little, wn & Co., 1873 


We have for along time regarded ‘“Taylor’s Land- 
lord and Tenant” as one of the very best law books 
ever written in this country upon a special topic. The 
tendency is, in treating of such a subject, to make a 
digest of the cases, good and bad, conflicting and con- 
curring; but Mr. Taylor’s work is what it purports to 
be, a treatise. He has carefully analysed the decisions, 
has compared conflicting authorities and has stated the 
results in a clear, concise and logical manner. We 
give his own synopsis of the contents of the work: 
Beginning with the several modes of creating a tenancy, 
its varieties, commencement and termination; the 
work proceeds to treat of the formal parts of the in- 
strument of demise, its execution and the capacity of 
the various contracting parties thereto; explains the 
rights and liabilities generally incident to the relation 
of landlord and tenant, embracing the subject of 
division fences and party walls, of mutual liability for 
negligence, of nuisances and easements, with rights of 
way, commons, fisheries, water courses, removal of 
buildings and support from neighboring soil and build- 
ings. It then examines the special covenants and con- 
ditions which the parties usually employ, for the 
purpose of limiting and defining their respective rights 
and duties; the consequences of an assignment of the 
lease, as well as of the reversion; the several modes of 
dissolving a tenancy, and the consequences of a disso- 
lution, including the penalty of holding over, the right 





to emblements, and the removal of fixtures; together 
with the legal remedies open to either party, and a 
selection of the most approved precedents of leases 
and forms of proceeding. 

This edition has been revised in the light of the 
recent decisions. It will be found one of the most use- 
ful books that a lawyer can have upon his shelves. 


he Practice in Bankruptcy; with the bankrupt law of 
the United States as amended, and the rules and forms; 
eqamer with notes referrin, 
to May 1, 1873. By Orlando 
Eupter sixth edition. New York: 
Co., 1873. 


to all decisions reported 
. Bump, register in bank- 
er, Voorhis & 


We have heretofore had occasion to express our 
unqualified commendation of Mr. Bump’s treatise on 
bankruptcy, and this last edition greatly strenghtens 
our good opinion of the work. The decisions are 
brought down to the Ist of May last, and the whole 
work, the editor tells us, “has been carefully revised 
so as to correspond with the late important decisions.” 
We have examined the work with reference to some 
recent decisions published in such a form as to be 
likely to escape the attention of an author not thor- 
oughly accurate in his researches, but we have invari- 
ably found them noticed. 


National Bankru Register Reports, edited by Audley W. 
Gazzam and Willian A. Shinn ; vol. VII. New York: J. 
R. McDivitt, 1873. 


The “‘ National Bankruptcy Register” is, or ought to 
be well known to every lawyer who practices at all in 
the bankruptcy courts. It is the only source from 
which can be obtained any thing like a complete and 
comprehensive knowledge of the adjudications of the 
courts upon cases in bankruptcy. The decisions of all 
of the courts, both federal and State, are very thor- 
oughly collected and accurately reported. 


——_>—___—_- 


LEGAL NEWS. 
Hon. J. C. Dimmick, attorney-general of Pennsyl- 
vania, has returned from Europe. 
Dr. Charles F. McLean has accepted the chair of 
International Law in Columbia College. 


George B. Sawyer has been appointed United States 
district attorney of Massachusetts. 

It is expected that the Pennsylvania constitutional 
convention will get through their work and adjourn 
by the 3d or 10th of July. 


The judges of the supreme court of Illinois have 
elected Judge Sidney R. Breese chief justice. Judge 
Breese was chief justice prior to Chief Justice Law- 
rence. 

Among the recent deaths are those of Hon. David 
L. Wardlaw, for over a quarter of a century judge 
of the supreme court of South Carolina; Hon. E. 
B. Ewing, judge of the eighth Missouri circuit 
court, and Joel Dewey, a prominent lawyer of east 
Tennessee. 


The department of justice attributes the unhappy 
condition of affairs in Utah, so far as the non-enforce- 
ment of the criminal laws is concerned, to the neglect 
of congress to provide a remedy for the difliculties 
alluded to in the president’s special message. Most 
disinterested people attribute this “unhappy condition 
of affairs” to the unjustifiable judicial crusade against 
Mormondom inaugurated by Chief Justice McKean 
and the other federal judges. 
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indictment for murder 

insurance companies 

intoxicating liquors. 

judiciary. 

juro hallenges of. 

justices’ courts...... 

landlords and tenants. 

jlands....... “ 

legal holidays. sk 

letters testamentary . 

liens. 

loans for canals and general deficiencies... . 
mandanius... ’ 
marine insurance 

marriage 

married women .... 

mechanics ; 

mines, minerals, quarries and eupen 
minor children, adoption of,. 
mortgages, discharge of 

murder, indictment for 

obscene literature. 

odd fetiows. 

pay of attendants of commis mn of. appeals. 
penalty for fast riding or — over bridge 
pickpocket 

plank-roads 

plate-glass insurance ¢ ompanie 

political and penal codes 

proceedings against corporations 
protection of citizens... 

public roads, laying out.... 
railroads....... 

railroad commissioners to give bond 
Revised Statutes. ... 

right of suffrage... . 

repairing highways..... 

salaries of county judge and surrogate.. 
sick prisoners 

societies .... . 

statues of dece: 

statutes 


, Te 
suffrage, right of 
supervisors 
supervisors, fees of . 
supervisors to levy tax. 
swamps, marshes ‘and other wet sen 
taxation, equalizing 
taxes, collection of 
tenants and landlord 
thieves..... 
town insurance ¢ ‘companies 
town officers, election of 
transferring cases 

mission 
turnpikes 
villages, incorporation of.. 
volunteers, children of . 
wills, ae of 


es of ¢ ases: 

accidents in transportation explosive goods 

action by insurance company for assessment upon 
premium notes +s 

action by payee against maker of note. 

altered instrument 

apothecaries, liability of, forselling poison 

attachment of horse and wagon in charge of mail 


attorney and client, agreement between 
baggage of travelers, what is 
bank against indorsers of promissory note 
bank, promise een to pay checks 
bank check.. 
bond, what word imporis.. 
church, endowment of 
common ¢arrier liable for watch in trunk as baggage, 
common carriers, liability of, for acts of ser 
common ¢ arriers, right to use wharf 
common carrier, to transport goods by usual comms 
conditions of telegraph blanks 
construction of writing 
contempt of court .... 
contract to marry 
conveyance by deed.. 
damages, measure of. 
deed, conveyance by 
description of land b 
distances 
discharge in bankruptcy 
distances, measurement of. 
effect of drunkenness on validity of contract. 
eminent domain 
explosive goods, accidents in transporting 
false report of examination of pupil 





yants.... 101 
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Notes of cases— Continued. 


goods, non-delivery of 

ice-and snow falling on traveler 

indorsing note 

immoral contracts 

insanity as a defense. 

insanity, endeavor to frame definition of 
instrument, altered. . 

—_ tort-feasors, judgment as to one of several. 
ands, sale of 

larceny by confederates 

legislatures assuming judicial power. . 
letting horse on Lord's day 

liabilities of apothecaries for selling noigon 


liabilities of railroad for injuries resulting from fall- - 


ing of car window. . 
liability of es for. injury caused by defec 


liability of surety 
limitations, statute of. 
lost negotiable pretaiiesry notes 
marry, contract to 
measure of damages...... 
measurement of distances........... 
memorandum upon note 
Michigan, rights of citizens of. 
municipal bonds in hands of bona fide holde 
municipal corporation.. 
national banks liable to taxation.. 
non-delivery of goods 
non-negotiable note 
note, memorandum upon.. 
noxious insect 
opinions, judicial 
personal property seiz \ 
poison, liability of appthecaries for selling... 
promissory note, action on by bona fide holder against 
maker. 
alteration of . 
drunkenness of maker. . 
effect of adding name of third party 
promissory notes... . 


railroads liable for i injuries to animals on adjoining 
a8 


lands by consent or license. 
railroad company, liability of, ‘for injuring ¢ hild. 
Rhodes, justice in. 
riparian proprietor.... 
right to fruit of tree standing near line 
right to keep and bear arms...... 
sale of lands 
service, i 
snow and ice falling on traveler 
surety, discharge of, by death 
— insolvent laws not suspended 


Pe 35 , liability of 
statute of limitations.. 


street railroad company liable if conductor proc ure 
at 


ejectment of party from car. 
telegraph blanks, conditions of.. 
telegraph messages, unrepeated 
trespasser ab initio 
unrepeated telegraph messages. 
void service. 
voluntary drunkenness of murderer.. 
words actionable per se 


Notes and queries............ = $ » 208, 
Ss 5 556 6d6s ch encs ve évesdenctevcncbenede . 


Passengers, safety of, entering and leaving cars..... 
Patrons, little value to lawyers and physicians 
Payment of forged paper by drawee 
Photography, legal relations of 
Pirating 
Pitiful fate of a poor pleader.. 
Places of Soeeees, rights of ticket holders 
Pleading, curiosity 
Possession qoceuaees "Sncalebles ejectment. 
Potter, Clarkson N., address of 
Practice in bankruptcy 
Primitive justice 
Promissory note, alteration of . 

signature to, obtained fraudulently 

ost 

conditional .. 
Proposed codification of international law ... 
Purifying the bar 


Quebec, bench and bar of.. 
Queen's bench 


Railroad law of Illinois .... 

Relation of legislative reform to codification 
Religious belief . 

Religious bodies, internal rey enue ass 
Reports of cases. . 

Reports, national bankruptcy register 
Revenue tax and municipal ¢ orporation 


Right of deviation where highway is founderous........ 


Rights of ticket-holders, plac es of amusement 
Runyon, Theodore, merits of 


Safety of passengers entering and leaving cars.. 
Se ientific basis of law. ; 
Sic utere tuo ut alie num non Taedas 
Signature to ae note fraudulently obtained 
Slaughter-house cases. 
Slippery sidewalks............ 
Stamp act and State courts ... 
State courts and the bankruptc y law 
Statutes, general 
Statutes revision.. 
Statutes, U nited States. 
“ Struck jury 
Subscribers, notice to .... . 
Subscription to summons.... 
Supplementary proceedings.............. 
Supreme court, general terms of... 
Surety, discharge of, by death 


Taking and flowage of lands for mill purposes........... 


Taney, chief justice 

Tax on debts due non-residents... 
Telegraph, contract by 
Termination of carrier’ 
Trespasser ab initio. 

Trust, intention to create 


Unanimity of jurors................... 
Uniform criminal code for the United States 
United States courts, new practice in. 

United States statutes...... 

Unstamped instruments as evidence 

Uses and abuses of commoen-placing 


Value of inchoate right of dower... 


Obiter dicta » 220, 
Opinions, judicial 

Our reporters 

“ Ourselves as others se 


Virgin, Hon. Wm. Wirt, appointed judge 
Washington, honor at..... 

What some men think of the law 

Wills, modern construction of 





Pardoning power... Yale law school, library of 
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Accord and satisfaction : PAGE. 
pleading; appointment of receiver (N. Y. Sup. Ct.).. 79 
Accounts: Balt 
ace 9 stated ; partnership settlements (N. Y. Ct. 
‘Evidence; Prine ipal and Agent ; Con- 
rac is. ) 


(see Note s Saad Bills; 


Action: 
conversion of promissory notes (N. Y. Ct. App.)..... 154 
false report of school examination (N. H.) 317 
proceedings against joint debtors (N. Y.Com. App.), 408 
statute of limitations; equity (N. Y. Ct. App.)...... 329 
Administrators: 
de bonis non (U.S s, Gu. Me 3 aa 218 
disputed claim ( N. Y. Ap 390 
lien of mortgage ; noel (N y 2 381 
Admiralty: 
lien against vessel (U. S. 
Adulteration of milk : 
penalty for diluting 
Advancement: 
evidence of (N. Y. 
Agency: 
cashier no oe to discharge debtors w ana pay- 
ment (N. 
Agent: 
how far company affected by fraud of directors 
(Eng.) .. 3 
personally liable if, has no authority (Am. Rep.)..... 
Agreement: 
bill of sale (N. Y. Ct. App.).... 
damages for breach (Barb, N. Y 
fraud as adefense (Barb. N. Y.)..............eeesee8 
proof of consideration different from that expressed 
(Barb. N. Y.) 
trustees engaging teacher (Barb. N. 
Alluvion. 
to be divided among riparian owners (N. H.)......... é 
Appeals: 
appealable orders; rec apres Gi. 3. BA GRO... 20-28 
discretionary order (N. Y. Ct. App.).....-+--00 ee eeeeee 2 
(see Sur hth. court.) 
Appearance: (see Warranty.) 
Arbitrator: 
SN IE GED. 6s 0500.6 505 6000d0ssasnacenonens 
Assault : 
concert; submission (Eng.)...............+ pentaetaaden 252 
Assault and battery: 
reserved seats at fair; 
Assessment : 
damages for illegal (N. 
duty of assessors (N. Y. 
taxation of persons and ‘property (N. Y. Ct. 
(see City of New York.) 


and skimming (N. Y. Ct. App.).. 2% 


I GR iicsancs a cased nsesasscenes 


evidence (N. Y. Sup. Ct.)...... 219 


Lf Ne BD oso scsessssdnssnens 265 
BMD). cnccsccccocecccesses 58 
App.)... 154 


Assignment: 
assault and battery (N. é&: Sieh Ct.) 169 
of account (N. Y. Sup. 203 
Attachment: 
debts of foreign corporation attached (N. Y.Ct. App.) 313 
(see Conversion; Sheriffs ; Undertakings.) 
Attorney : 
acting as broker (N. Y. Ct. 10 
withdrawal, lien of A hy 201 
Attorney and client 
costs and disbursements (N. Y. C. P.)... .......0s000. 395 
evidence (N. Y. Sup. Ct.).............. 219 
(see Assignment.) 
Award: 


sufficiently certain to be obligatory (N. Y. Ct. App.), 265 


3ank : 
liable for negligence of notary (Am. Rep.) 
Banks: (see Notes and Bills.) 
Bank checks: 
fraudulent alteration (N. Y. C. P.) ............eeeeeees 298 
Banker: 
branch establishments ( Eng.) 
Banking: 
clearing house (N. Y. Sup. Ct.) 
(see Evidence and Contracts) (N. Y. C. P.) 
Bankruptcy law: 
chattel mortgage (U. 8S. Dist. Ct., N. 
discharge from (N. Y. Ct. App.) 





Bankruptcy law — Continued. PAGE. 
discharge releases benkrast as surety (Am. Rep.)... 202 
notice, publication of (U. 8. Dist. Ct 3 
petition of corporation how to be dH N.Y. Sup. 

ReMiekwd dad <isserces 
register may require witnesses to appear to be ex- 
amined (U. 8. Dist. Ct., N. Y.) 
not necessary to apply to court for such order 
(U. S. Dist. Ct., . 
secret partnership (U. 
trover by assignee (U. s: * Dist ¢ 
ee proce eedings not atrected by general law 
(N. H.) 
(see Judgment.) 

Bar to action: 
plea of judgment in bar good (Am. Rep.)............. 2 

Bill of lading: 
description of goods, misrepresentation (Eng.) 252 

Bill of exchange: 
drawn on account of indebtedness (N. Y. Ct. App.).. 249 
foreign, must be protested by law of State w Sion 

payable (Am. Rep.).. 
indorsed for accommodation (Am. PDs non ceneatad 202 
protest, usage, notary public (N. Y. Ct. App.)........ 58 
remittances to meet acceptances (Eng.).............. 268 

Bills of lading: 
construction of bill, negligence, contract (N.Y. C. P.) 398 

(see Common Carriers.) 

Bona fide holder: 
conversion of bonds (N. Y. Ct. App.) .... 

Bona fide purchaser: 

: cooler making agreement is (N. Y. Ct. App.)...... 154 

sonds: 
bona fide purchaser (Am. Rep.)...............eeeeeee - 202 
(see Official Bond.) 
joint and several (N. Y. Sup. Ct.)...........cocccccece . 219 

Boundary line: 

a SA: Se er 41 

Breach of promise: 

: — liable if breaks contract to marry (Am. Rep.).... 202 

3rokers : 
dealers allow ag posnensiite time to make good mar- 
gins (N. Y. es 
protested th Rs action for want of skill in forming ~ 
SE hence ncnscncmnacnandinckssaéuencssananee 

Brokers and factors: (see Insurance.) 

Burglary : 
window left open (Am. Rep.)..........scssccccsssccces 202 


Canal: 
rights and liabilities as between canal company and | 
owners of subjacent mines (Eng.)................... 
Cases reviewed : (see Accord and Satisfaction, euudidiak” 
Representation ; Principal and Agent.) 
Cattle on highways; 
title of act (N. Y. Ct. App.) 
Causes of action: 
what are separate (N. Y. Sup. Ct.). 
Certiorari: 
motion to quash writ of (N. Y. Sup. Ct.) 
Champerty : 
relationship to one of parties 
Charter party: 
demurrage ; meaning of word “at expiration of”’ 
(Eng.) ae 
, shipping ; charterer’s liability (Eng.)...............44 318 
Chee 
-  E of bank to pay the amount deposited 
CR, TAs 3 66 ccunans spachoceneecdepes sntabecben ae 302 
City of New York: 
vacating penenennente 3 construction of statutes (N. 
Y. Sup. Ct. 


; interest in suit (Eng.), 253 


(see Public Officers.) 
Claim and delivery : 
eS) of wrongful detention insufficient (N. Y. 
Ct. App 
requisition to recover possession of personal prop- 
erty (N. Y. Ct. App.) 
Claims : 
of bank pueet to be expunged (U.S. Dist. Ct., Mich.) 410 
Clearing house : (see Banking.) 
Collision : 
occurring on river, towing (N. Y. Ct. App.) .......... 154 
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Collision — Continued. PAGE. 
recovery not precluded for want of rights (Am. Rep.) 202 


Commercial paper: 
bona fide holder (Barb. N. Y.).............. 
Commission to take evidence: 
power Of court to award (N. Y. Ct. App.) 
Common carrier: 
action against for non-delivery of goods (N. Y. Ct 
App:).... 


bulky artic les landed on wo wharf (N. Y. Ct. App. ) 24 


burden of proof (N. 

by water (Am. Rep.) 

conflict of laws (Am. Rep.) 

consideration (Am. Rep.) 

consignee cannot defer moving prope r ty ‘(N. 
App.) ; ‘ 

olabe rsion of baggag ze (N. Y. “App.) ~ 

conversion of = rby (N a Gt App... 

delivery (N. Y. App.) ‘ iain Ghia 

destruction of suman by fire (N.Y. App.) 


/ 4 Ree 


exemption in xx of lading and liability of Sonne ct- 
. 4 


ing lines (N. Y.C. P.) 
freight carried as baggage (N. Y. P. 
liability of, as baggage-master (N. S ° 
lien of (Am. Rep.).. 
limitation of liability (N. Y. Sup. Ct.). ; 
may limit their responsibility (N. Y. Sup. Ct.) 
must carry goods by route and in manner agree xd (N. 
Y. Sup. Ct.).. : - 
negligence, evidence (N. Y. Ct. App.)..... 
no dispute as to facts (N. Y. Ct App.) de 
of animals not an insurer WN. ¥. me oe ) 
parcel directed to place beyond rx can of (N. HL.) 


stipulation not to be liable for loss by fire ( on Rep.) q 


transportation of animals (N. _ - t. App.) 
tre ansportation of cattle (N.Y. App.) ‘ 
transportation of cattle (P. F. Smith'e Rep.) 
transportation of freight (N. Y. Ct. App.) 
verbal instructions to (U.S. Sup. Ct.) auase ‘ 
when has completed contract (N. Y. Ct. App.) 
Common schools: 
action by teacher for wages (Barb. N. Y.) . 
Compromise : (see Payment.) 
Concealment : 


marine insurance, knowledge of underwriter (Eng.) 25 


Confederate courts: 


judgment entered on service of summons from, void 
‘a 


(Am. Rep.) - wees 
Conflict ef laws: (see Pilots.) 
Consideration : 
compromise (N. Y. App.) 
negotiable note (P. i Smith's Re p.) 
(see Contracts ; Notes and Bills) (N. Y. 
Consignor: 
advances made by consignor (N. Y. Sup. Ct.) 
Condon: ation: (see Dower.) 
Conspiracy 
mere matter of aggravation (Am. Rep.) .. 
Constitutional law: 
additional taxes on failroads, ete. (U.S. Sup. Ct.) 
commissione oy appeals not judges of court of ap- 
peals (N. Y. App.) ; 
eminent a bo (Am. Rep.) , 
fish-way in dam (U.S. Sup. Ct.) ; 
judgment against sureties on appe al bond (U. 8. 
Sup. Ct.) 


legal re motte s of contract part of its obligation (U. 


S. Dist. 


legislature ¢ oobeehs ‘extend term of offices (Am. Rep.) 
I 


mandamus (N. Y. Sup. Ct.) : 

miscegenation, fourteenth amendment (Ind. Rep.) 
Constructive trust: 

regularity of foreclosure of sale (N. Y. Sup. Ct.). 
Contempt: (U.S. Dist. Ct., N. Y was peucetsmesies 
Contracts: 

agreement to pay freight (N. Y. C. P.) 

canceling mortg: gia Y. Ct. App.) 

construction of (N. Y. . P.)... 

construetion of jk (N. ¥. Sup. Ct.) 


defendant fails to enter into, to reconvey re al estate 
2 


(N. Y. Sup. Ct.) .... ‘ 
entire and one party willing ‘to ¢ omplete pe rform- 
ance (Am. Rep.) i Saas , 
executory (N. Y. C - 
(see Statute of Frauds and Spee ifie Per ‘jor mance.) 
intent of parties (U.S. Sup. Ct.). eo 
payment after breach of (N. Y. Sup. Ct.) 
(see Damages.) 
power of school trustees (N. Y. Sup. Ct. 
price to be fixed at curre a rates (N. Y. 
purchase of stock (N. Y. Ct. App.).. 
special (N. Y. Sup. Ct.)............. 
supervisors (N. Y. Sup. Ct.) 
remedies for breach of (N. Y. 
(see a 
rescission of action (N. Y. Ct. App.) ... 
on agrees ment to lease; waiver of agree ment (N. 
( 


(see Bills of Lading: Common C arriers ¢ wonaes s.) 

when title passes (N. Y. , ae 
(see Er iclen nee; Mortgages.) 

of sale; written statement Se 








Contribution: (see Defenses.) 
Contributory negligence: 
child run over in public street (Am. Rep.) 
killing horse at railway crossing (Am. Rep.). 
party must not jump on train in motion (N. Y. Ct. 
5 SE ees: 
(see Neyliger nee.) 
Conversion: 
against constable for taking hay (N. Y. Sup. Ct.). 
bank refused to return ¢ ollateral (Am. Rep.)..... 
conveyance e of stock (N. Y. Sup. Ct.) . 
evidence; preventing re a of goods (E ng.). 
of shares of railroad (N. Y. App.) 
sale and delivery ; whén title a asses (N an 
taking property under attachment (N. ¥. Stu p. Ct. Dane 
Conveyance: 
deed not recorded (Am. Rep.) 


| Copyright : 


infringement of (Eng.) 
of drama (Am. Rep.) 
Canpen ation : 
capital stock of personal propesy z. 
creditor of manufacturing (N. Y. I 
individual stockholder (Am. = p. , sakes 
making annual report (N. Y. App.).. 
— d under laws of cisatioad State (N. ¥. Ct. 
»p.) 
cannot avail itself of own negligenc e (N. Y. Ct. App. ) 
Costs : 
in equitable actions (N. Y. eneds Gibin< and éaéucadanwas 
motion (N. Y. Sup. Ct.) j : wire 
of appeals (N. Y. Ct. App. oa ae . 
special proceedings ; disc ontinuance (N. Y. Sup. Ct.), 
trespass in constructing road (N. Y. Sup. Ct.). ..... 
Counter-claim : 
in action for —_ by joint tenants or tenants in com- 
i— (N. ae 
n justice es’ ponte ‘against decedent's estate (N. Y. 
c a) ° . 
County tre: isurer 
balance of money remainingin hands (N. Y. Sup. Ct.), 
C -_ a: (see Nquity Jurisdiction.) 
seizin runs with land (Am. Re p.) 
C rehiter s bil 
action in ni ere. — “bounty business ”’ / 
Ct.) 220 (N.Y. t. App.). 
Criminal law : 
abortion (N. Y. App.).... - 
acquittal on indie ~n nt (Am. Re P. ) 
escape of prisoner (Am. Rep.) 
robbery and larceny (N. Y. Sup. ¢ 


Damages: 
contract, evidence, bards n of panes ng.) 
discharging clerk (N. Y. C. P.) 
measure of (N.Y. Sup. Ct) eT ye Te ' hans 
negligence of — rd comp: anies: when notice re- 
quired (N. Y. App.) : seek: oe oo 4 
notice of RIS pian ma eed Eng.) 
reasonable and ordinary cases (Am. Rep. ). 
to potatoes on canal boat bg Y. Sup. Ct.). 
vendor and vendee (N. Y. C. P.).. 
(see Conversion pt ad Mortgage 8.) 
Debtor and creditors: 
relief to judgmentc neater: issuing execution, when 
unnecessary (Barb. N. Y haew es 
Deed : 
boundary line (N. Y. Ct. App.).......... 
delivery of (Am. Re as ) 
monuments control courses and distances (N. 
trespass for pulling down fence (N. Y. Sup. ¢ 
Defaults, opening of: (see Justice of Peace.) 
Defenses: 
frivolous (N. Y.C. P.). rere 
principal and aaa ty sued toe ‘ther (N. ¥. Ct. t. App.) 
upon promissory note (N. Y. f 8 ee 5a 
(see Pleadinge.) 
Demurrage : 
no Nas overy for, without heseesaan agreement (N. Y. 
Cc 


ship and shipping (E ng.). ue 
(see ( ‘ontracts and Sunday Laws ) 

Demurrer: 

breach of warranty (N. Y. ¢ 
Devise : 

who may take by (Barb. N. Y. 
District courts: (see Jurisdiction; Statutes.) 
Divorce: 

alimony (N. Y. Ap 

evidence in ac ce for limite d (N.Y. Sup. Ct). 

non-resident (Am. Rep.) 2 

when divorced party cannot marry ‘again (Am. Rep. ) 2 
Domicile: 


Dower 

not barred by adultery if condonation be shown (N. 
Y. Sup. Ct.) . 

partition (N. Y. Ct. Ape) eo 

what not RS ai P. F. Smith’s Rep.)... . 

widow's right of, ha by bond and mortg age given 
for purchase-money and to which she was not a 
party (N. Y. Ct. App.).. ae 








what decides question of (N. Y. Sup. Ct.)............. 365 
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Drainage act : PAGE. | Fraud: 
occupation and use of lands (N. Y. Ct. App.)......... 122 assignment of judgment (Am. Rep.)...... 
false representations; measure of damages (N. Y. 
Easement : m Ct. App.) .... 
apparent (Am. Rep.)... 225 inducing another to purchase stocks (N. Y. Ct. App.) 
right of eavesdropping; ; trespass (Eng. ). 333 | Fraudulent conveyance: 
Bjectment: action accrued prior to (N. Y. C. P.) 
bar; mesne profits (N. Y. Sup. Ct.)........ 251 deed made long before recorded (N. Y. Sup. Ct.).... 
pessession of premises under ¢ orporation ‘have (N. Fraudulent representations : 

Y.cC.P. 43 as to questions of law; cases reviewed a. ¥. bates 

servic A at i eto quit on person other than tenant Ct.) sad 

(Eng.)... 106 (see Contracts.) 
employee (N. a . Sup. Ct.). soak 

Equitable conversion General average : 
of fey into personal estate, how to constitute (Barb. , om to cargo by water let in to extinguish fire - 
° Ee é (Eng.) 5 
Equity jur isdlic tion: General manufacturing agent: (see Defeiises.) 
provine oe court of equity; specific performance (N. 
3G P.. 3 Mighwege' 
(see Contracts.) stablished by public declaration (N. Y. Sup. Ct.).... 171 
Escheat: coavelar slipping on icy ridge (Am. Rep.)............. 255 
aliens (N. Y. Sup. Ct.)........... 25 Homestead : 
Estoppel: right to exe option not lost by delay (U. 8. C. C.).... 610 
by representation of agent (N. Y. Sup. Ct.). Husband and wife: 
compulsory exec on of conveyance (N. Y. Ct. / ch: oo “4 conveyed to trustee for benefit of wife (N. 
forged check (N. Y. App.).. 4 3 ¥. App.)..... 
preventing attac * cnt of goods (N. H. 318 omin able consideration (N. Y. Com. App.) 
when parte eeunnye dfrom denying either as witnesses against the other (N. Y. Ct. App.) 
Y. Sup. Ct.). o gifts to wife (Eng.) . 
vidence ; liability of —" = he “deliver property without 
agent (N. Y. Sup. Ct.) 2 order (N. Y. ApI 
assent to contract (N. Y. Sup, Ct.)... : wife’s services ‘beiean at ‘husband (N. Y. Sup. Ct.).... Wi 
assignment (N. Y. © 
bias of witness (N *, we 3 or ¢ Incorporated company : 
bill of lading (N. Y. 2 directors as contractors (Ind. Rep.).. ee 284 
burden of proof (N. ¥ ' , 5 Indictment : 
(see Ps jectment.) arson (N. Y. Sup. Ct.) ‘ 
comparison of handwriting (Barb. N. Y.). bi Indorsers : (see Novics and Bills.) 
conflict of testimony; items of account (N. Y. .) 3f Infant : 
conversations (U.S. Sup. Ct.). eo chattel mortgage by (N. Y. Ct. App.) 
declaration and acts of assignor i Bs .- App.).. Infants’ real estate : 
destroying letters (Eng.)..... j divesting infants of lands (N. Y. Ct. App.).... 
examination of ews ; rec ord of conviction (N. Injunctions: 

Y. Sup. Ct.) Seer ee be eeing partners (U. 
excepting to law (N. Y. App.). ‘ 7 aos to panies N. a 
if part of writing c aD. Me not rende red ine ompe- to restrain defendant trom cating into poet 

tent because other part x se 2 + Pe etary! 76 (N. Y. Sup. Ct.) 14 
impeaching witness (N. Y. App.).. 12 Injunction suits: 
indictment against bridge compa (N. Y. “Sup. Ct.), 232 Gammages ta (0. FT. CO. ABPDi..0cisiecssdsnsans . 
knowledge of custom (N.Y. App.).... ¢ Innkeepers : 
loss of register’s book, how pn (U.S. Sup. | Ct.), 15 gue ats and lodgers; liability of for property lost (N. 
memorandum by witness (N. Y. Sup. Ct.)........ 4 ¥. C. P. 
money sent by mail (P. F. Smith’s Rep.) js § Insuri ae e: 
of child 8 years old (N. Y. Sup. Ct.) Meee 25 abandonment; waiver (N. Y. Sup. Ct.) .. 
paroi promises (N. Y. Sup. Ct.) aitevehee ae (see Life Insurance.) 
que stions too broad (N. Y. Sup. Ct.) $ authority of agent in rebellious State to receive 
sale of premises and paying taxes (N. Y. C t. App.) -- 2 premium (N. Y. Ct. App.).... 
signature (N. Y. Com. App.). ....... ae | commissions to agents (N. Y. Ct. App.) ... 
testimony as to usage oat seveces contract and acceptance (N. Y. Ct. App.).. 

(see Advancements ; Wills.) liability of brokers (N. Y. Sup. Ct.)... 
value of property destroyed (N. Y. Sup. Ct.) 12 on life of wife for husband’s benefit (U. 
when parol admissible as to certificate of de px osit preliminary proofs (N. Y.Ct. App.)... 

(Am. Rep.) 25 re-insurance policy (N. Y. Sup. Ct.) 
where defense not available against bona fide holder two policies on same property (N. Y. Ct. App.) . . 

(N. Y. Com. App.).... panes ae watchman must ¥ main in mill, thoughin possession 
witness had been in Sti ite prison (N. Sup. Ct.) oo. BOE of sheriff (N. Y. Ct. App.) 1 
written contract (N. Y. App.) a - 107 pat, SE 

(see Contracts; Divorce; kane: Negliye nee: ‘Nuis sance. ) Internal revenue: 
Executor: sates fey commercial brokers (U.S. Sup. Ct.)......... 2 
plene administravit (Eng.) .............. ...ceseeeeees 168 $ 
Executors and administrators : ine reased value of property (U. 8. Sup. Ct.).......... 
leasehold property passes to executor (N. Y. Sup. Ct.) 415 | Internal revenue tax: 
(see Statute of Limitations.) castings (U. 8. Sup. Ct.)............ 
Examination of parties: Interpleader: 
devisees and assignees (N. Y. d . promissory note (N. Y. Sup. Ct.) 
Exemption from taxation: 
legislative power to exe Pits certain property (U.S. Joint owners: 
Ban. OC.) 0.6.0. -. Si liability of joint owners of ships (N. Y. Sup. Ct.).... 
Express Company : Joint tenants: (see Counter-claim.) 
receives draft to collect at once and return if not Judge: 
paid (Am. Rep.) .... Cer relative of prosecutor (Am. Rep.)..... 
Judgment : 
Factors and brokers: (see Insurance.) confession of (N. Y. Sup. Ct.) 
False pretenses : satisfaction of (N. Y. Ct. App.)..... 
arrest for obtaining money (N. Y. C. P.) ......... ... ¢ Judicial act : 
False representations: when judicial officer protected (N. Y. Sup. Ct.)...... 
piaintiff my believe that econ sentations are false Judicial qualifications: 
 } 4" aera 409 judge depositor in insolvent bank (U. 8. C. C., Cal.).. 
Fences: Jurisdiction: 
railway company; liability (Eng.). 168 decision of highest court of State holding contract 
Fire: void not reviewable (U. 8. Sup 
communicated by locomotive (N. Y. Ct. App.) ...... 122 equitable principles (U. 5. C. C., Mo.).... 
Fire insurance: limitation upon amount of recovery (N. , ©. Se 
sale or transfer of property insured (N. Y. Sup. Ct.), 140 United States have none in certain cases (U.S. a 
Fixtures : Ct.) 
what constitute (N. Y. C. P.) 316 mandamus not to issue as matter of course (U. 
Foreclosure: (see Real Estate.) Sup. Ct.)....... 
Foreign corporation: (see Warranty.) (see Bankrupt tey.) 
Foreign judgment : Justice’s court: (see Counter-claim.) 
proceeding in rem (Am. Rep.)........ ‘os Justices of the peace : 
Forgery : when pete tion ceases; opening default (N. Y. 
alteration of draft (Am. Rep.) pistapesons ae Sup. Ct.). 

















Land grants: PAGE. 
sixteenth section of each township for school pur- 
»ses (U.S. Sup. Ct.) 5 ES 
Landlord and tenant: 
eo amas after abandonment by tenant fesrn 
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increase of rent (Am. Rep. Litnepeibaccs suiucwaicontaue 284 
lien ; pleading : Y. Ct. App.) Res 


pp.) 91 
a... of premises destroyed by fire (Am. Rep. ,; eaaees 
surrender by parol aqrnemans (N. Y. Sup. Ct.)..... . 366 
taxes and water rates (N. Y. Sup. Ct.).............-+- Vi 


‘oods i aie GE. BF. Bea. Ob)... 000. ccccces 367 
_ =. SREP SrS 343 
eS: 


premises leased for illegal purpose (N. Y. C. P.)..... 397 
ee Equity; Jurisdiction; Contracts; tot claims.) 


eny: 
obtaining 
taking pocket boo 


a opposing discharge of bankrupt (N. Y. Ct. 
privilege § EE 106 


“hee pasturing stock (U. 8. Dist. Ct., Maine.) .......... 410 
priority (N. Y. Ct. App. Oh OR Slip evar aR. 230 
(see Consignor and Consignee.) 
Life insurance : 
concealment of facts as fatal as denial (N. Y. Ct. 
fraudulent concealment (N. Y. Ct. App.) 
fraudulent concealment (N. Y. Sup. Ct.).............. 109 
Lis pendens: 
notice of, unnecessary in action to recover real prop- 
erty (N. Y. Ct. App.) 


Malicious prosecution : 

when action lies; probable cause (Barb. N. Y.)...... 
Malpractice : 

action against surgeon (N. Y. Ct. App.) 
Mandamus: (see Constitutional Law; Public Officers.) 
Manufacturing corporation : 

failing to make and file annual report (N. Y. Ct. App.) 2 
Marine insurance : 

alteration of vessel’s names (N. Y. C. P.) 

policy ; concealment of facts (Eng.)............... ... 
Maritime law: 

MINIT GND 65.00 600006560c0ssbecesencues 
sale of cargo by master (Eng.)..............00...2e eee 
salvage (Eng.) 

Married woman : 
separate estate (N. Y. Sup. Ct.)................... 
Master and servant : 
injuries to infant (N. Y. Ct. App 
a = pases from : ee ive. mac apeneeed (N. Y. 
Ct. A 


Re . 
«ee company, responsibility of for act of serv ant 

(ir é 
servant’s remedy for dismissal (N. Y. C. P.) 

(see Negligence.) 
trespass i ee ans ook sy ga tecsockithie 
Mechanics’ lien : 
on ree of foreclosure after ne of lien (N. Y. 
“e s 


disc me of (N. Y. Ct. ‘App. ) 

for work and materials furnished (N. Y. Ct. a 

proceedings under ; “ hereafter” (N. Y. Ct. App.)... 
Mines and minerals : 

reservation in grant, destruction of surface (Eng.)... 
Mistake : (see Contracts.) 
Mortgage : 

executed party for collateral security (N. Y. Ct. App.) 2 
Mortgage foreclosure: 

mortgagor left State (N. Y. Ct. Ay DBs). occecccevccssece 3y 

parties to foreec lusure, construction of way dam- 

SL AGS ccecd deduces s61000cen seconde 1 

Mortgagor and mortgagee : 

advance of money to mortgagee (N. Y. Ct. App.).... 7 

foreclosure (N. Y. Ct. App.) 1% 
Municipal corporation: 

power conferred on officers of (N. Y. Ct. App.)...... 
National bank : 

receiver appointed by comptroller (U. 8 
Negligence: 

burden of proof v-8 

contributory (N. Y 

contributory, not cooing head-light (N. Y. ‘Sup. “Ct.). 

evidence of (N. Y. C. P. 

(see Biits of Ty 

ferryman (N. Y. Ct. App.) 

injured while riding in another’s wagon ace. Y. Sup. 
». 


3. Sup. Ct.).. 
A Sap 2) Seererere ee ee 
. P. 


master’s liability for servants (N. 

not taking proper caution (N. Y. * be Ct. ~ Sl 

question of contributory, to be left to jury 
P.) 


railw ay company, invitation to alight, train brought 
to a standstill (Eng.) 


(see Contributory Neglige: nee ; 3 Damages; 8 : Ev ide nee. ) 





New trial: PAGE. 
misbehavior of juror (N. Y. Sup. Ct.) 204 
nonsuit sustained only where there is no legal evi- 

dence (N. Y. Ct. App.) 

New York city 
street Lptovenents (N. Y. Ct. App.) 
vacating assessment (N. Y. Ct. App.). 

(see Ejectment ; Statutes.) 

Notes: 
indorsed thirteen months after it was given (N. H.) 318 
ae ion note, pleadings, consideration (N. 


action upon indorsed note (N. Y. Sup. Ct.). , 
liability as between indorsers of note (N. Y. C. P.) 
promise Lg | note after maturity, failure te pre- 
sent (N Sup. Ct.) 
(see Married Woman ; Pleadings.) 
when contract may be resc inded, waiver of present- 
ment (N. Y. Sup. Ct.) 367 
(see Estoppel.) 


> 397 


Notice: 
necessary upon sale of stock held as collateral (N.Y. 
Sup. Ct.) 
Nuisance : 
diversion of tolls from qua destruction of plaintiffs’ 
bridge (N. Y. Sup. Ct.) 
I, PHU 5:50:66 50 6 ccinkins kvwdceseesanocce 


Officer : 
justice of peace is county (N. Y. Sup. Ct.). .......... 2 


Parent and child: 
parent not legally bound to maintain child inde- 
pendent of statute (Am. Rep.)............ .......... 
Parties: 
non-joinder of; partnership (N. Y.C. P.). 
(see Defenses.) 
Parties: (see Fire Insurance ; Trustees.) 
Partnership: 
dissolution of firm on giving notice v5" Y. Sup. Ct.) 
execution against members of (} Ct. App.) 
expiration of, by effluxion of time (Eng. ) 
fiduciary relation (Eng.) 
intercourse between belligerents (N. Y. Ct. am. BER 
notice of dissolution (P. F. Smith’s Rep.) . 
pay - a trust fund in hands of assignees (N. 
At Mee he oh ded CMs adacebahigenihs cadnedetineadesas’ % 397 
rights a aaaieceee OR res 138 
(see Estoppel.) 
Party wall: 
adjoining lots (N. Y. Ct. App.) .............0.-ccseecee & 382 
intention of parties (N. Y. Ct. App.).................. ¢ 391 
Payment: 
compromise of indebtedness; part payment (N. Y. 
Sup. Ct.) .. . 
to administrator (Eng.) 
Payments, application of : 
Penalty : 
liquidated damages; pleading (Eng.)......... 
Personal property: 
ie McD a.cnnsnanevd boone. ob:46n4000se000 124 
Pilots: 
registered vessels ; conflict of laws (N. Y. C. 
Plank-road company: 
a eS err rer rere tee 
Pleading: 
appellate court will look at undisputed facts proven 
oa reverse, though no exception taken (N. Cc. 
) . 


(see Judgment.) 


bailment for hire (N. Y. Sup. Ct.). 

facts must be stated specifically under the statute 
(N. ¥. Ct. App.) . 

when answer need not be verified (N. Y. C. P.) 


(see Accord and Satisfaction ; Defenses ; Evidence ; Notes and 


Sup. 
392 


ills.) 
want of consideration ; sham defenses (N. Y. 
Ct.) 


(see Warranty.) 
Port of New York: 
harbor regulations (N. Y. C. P.) 
Practice: 

act of bankruptcy (U. 8. Dist. Ct., Mich.). 

appeal from order (N. Y. Ct. App.) . 

bankrupt’s giao harge no a tion to his being ex- 
amined (U. Cc. C.,N. 

costs (N. Y. Ct A I dé atic odiiniis atm ennsindte de pew sen 

defective finding . referee (N. Y. Ct. App.)......... 

defendant cannot prove defense founded on new 
matter under general denial (N. Y. Ct. App.)....... 

equitable defense peculiar to one defendant (N. Y. 
Ct. APP.)..-.0- eves seve scetee ceeeeceeeeeeeceeteectere & 343 

exception toe sharge OO * Sane 331 

". cause of action in contract cannot recover in tort 

. Ct. App.) RSE GSKSD SRS OACATEVEROS TOs dee pseareea é 

RA t (N. Y. Sup. Ct.) 

Jdeient coi slusive only as to matters directly at 
issue (N. Y. i 

judgment to MS e a red before writ of error gr: anted — 

Su ) 

motion to Ss complaint (N. Y. Ct. App.). ...... 

order for extra allowance not reviewable unless it 
exceed limits prescribed by Code (N. Y. Ct. App.). 
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Practice — Continued. PAGE. 


order general term reviewing order special term 
susta ning demurrer, hot appealable(N. Y. Ct. App.) 154 
service of summons A 29 S pyP ») 107 


mee eR to opinion of court (N. Y. Ct. App.).. 
Presumption : 
counter-claim (N. Y. Sup. Ct.)..........eeeeeeeeeeenee 
Principal and agent: 
agent cannot repudiate trust and phan for him- 
self with principal’s fund (Am. Rep. 
om | has no right to discharge ~ aa W. "Y. Ct. 


oanins Tg i SS A ea rr Try 

neglect of duty by agent (N. Y. Ct. p.).. 

= gt sk room equivalent to c anp hire” (N. Y. 

t 
when fae is reliable (N. Y. C. P.) 
(see Banking; Estoppel.) 

Principal and surety : 

collateral securities (N. Y. Ct. App.).......-....+5 «++ 

death of surety (Eng.)..............eeceeeeeeeee cere eens 
Privileged communication : 

discretion (Eng.)................+s. 
Proclamation of the president: 

takes effect from date (U. 8. Dist. Ct.).... .........-. 
Promissory note : 

alteration of (Am. Rep.).. TTC Tey 

alteration ; burden of proof. (tnd. Rep.) 

collection of, indorsed (N. Y. Sup. Ct.). 

conversion of (N. Y. Ct. App.).... 

defense of drunkenness (P. F. — Rep.) 

extrinsic evidence (U.S. Sup. Ct. 

fraudulent representations (N. Y. Ct. App. “se 

~~ ee ag recourse (N.Y. Ct. App.).. 

joint (N. Y. App.) . 

memor: Ao. ‘upon (N. Y. Ct. Ap ).). 

requisites of o yo ” here note secured by collat- 

erals (N. Y. Ap! 3 

saleability ; is e paid; 
Public officers: 

compensation; mandamus (N. Y. Sup. Ct.) ..... 


{ee fide holder (Barb. N. Y.) 


Railroad company: 
conditional subscription (U. S. wee Ct.). 
consolidation of (U. S. Sup. Ct. 
exceptions after sandiek Gi. F. ae Ct.)... 
evidence (Am. Rep.). 
fencing road ; liz ability (Ind. Rep.) 
injury ‘by defect of, in street (N. Y. Ct. App.).. 
laws of State with, which contract of carriage made 
binding yuee oS OS eee 
lease (N. App.) ; : jhaasin 
liability for _ gligence (Eng.) ........+.....0+ ss0eee ‘ 
location of route (N. Y. Ct. App.) 
Railroad bonds, taxation of: 
power of taxation of State limited (U. 8. Sup. Ct.) . 
Railroad laws: 
statutory construction (N. Y. Ct. App.) .. 188 
Real action: 
when docketing of sefgmans unnecessary &. 
App.) cne 
Real estate : 
description by metes and bounds (N. Y. Sup. Ct.).... 394 
Y. Ct. App.)... wnat, ae 


_ 218 


Real estate broker: 
negotiate sale of lands (N 
Rebellion: 
acts of courts of insurgent government not void 
(Am. Rep. ) 2 
secession bonds not =e consideration for prom- 
issory note (U. 8. Dist. Ct.) . 2 
Receiver : 
sale by; purchaser's title (U.S. Dist. Ct.). ss 
(see Accord and Satisfae tion: Appeals. ) 
Recoupment: (see Common Carrier.) 
eferee: 
finding of; usage (N. Y. Ct. App.)... 
Reference: 
referee's report; exceptions (N. Y.C. P.) 
finding on ¢ onflicting evidence (N. Y. C. 
what constitutes long account (N. Y.C. P).. 
(see Statule of Limitations.) 
Release : 
will not be inferred absolute (N. Y. Ct. App.)........ 
Religious corporations: 
powers of board ard trustees of (N. Y. C. P.). 
Remainder: 
contingent; what is . ee (N. Y. as ere 
Res adjudicata (N. Y. C. P.) ae 
Rescission of contracts : 
sale ae goods, to be delivered in apenttaly quantities ‘ 


(Eng.).. 
Resulting trust: 
mortgage; merger (Ind. Rep.)....... 
Revenue tax: 
on railroad dividends (U. 8 
Robbery : 
stealing goods from infant (N. Y Ct. App.) 


. Sup. Ct.)..... 





| Ultra vires: 


Sale: 
disaffirmances of contract (N. Y. Ct. App.)....... ... 188° 
evidences ; consideration é. i |: Ree 815 
of land by executor (N. Y. Sup. Ct. ) 42 
of land; remedy for defective title 6 8. Sup. Ct.).. 158 
of personal property Che Fs GR MIE. 0 Sst nnocccuenaay 76 

Sale and delivery: 
damages for non- delivery (N. Y. Ct. App.)...........- 108 

(see Conversions.) 

School trustees, powers of: (see Contract.) 

Services 
relationship of eieetotey —_ henetentemse as to 

(P. F. Smith’s Rep.).. 
Servitude;: 
. - to use party wall (N. Y. Ct. App.).............. 392 
-0 
equitable; unliquidated damages (Eng.).............- 1 
wijortty 26 payment out of property assigned (U. 8. 
up 

Sheriff: 

deputy retaining execution (N. Y. Sup. Ct.)..... .... 
(see City of New York.) 

Ship or ship’s policy: 
ship and shipping; marine insurance (Eng.)......... 160 

Specific performance : 
between whom to be decreed (Eng.).................- 209 
— — ore won't excuse laches in right to (N. Y. 

t. App.) ‘ 
inability to c onvey premuee Y. Ct. App.) . 
limitation of action (N. Y. Ct. App. 
not matter of absolute right ON Y. Ct. App 
or ea of contract, time of essence of ani 
(N. C. I 
vendor = nd haser (Eng.) 
(see Contracts ; Equity Jurisdiction.) 


TR ansaid Sexdsdinnne stata o.. 284 
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Stamps: 
failure 
Statutes: 
construction of, local acts (N. Y. C, P.) 
(see Pilots.) 
construction of (see City of New York.) 
(see Insurance ; County Treasurer.) 
Statute of frauds: 
agreement to answer for another’s debt (N. Y.C. P.) 78 
Statute of limitations: 
foreign corporation (N. Y. Ct. App.) .............. 0008 230 
mutual accounts (N. Y. Sup. Ct.)...........ssesecescee 124 
consent to refer executors and administrators (N. 
is Ws GD sp excvsegen> oni 
no bar to entire contract not ¢ ompleted till party’s 
ee OR OS rR or 105 
recovery of possession of real property (N. Y. Ct. 
ES ais <clinreuiee baniaeoen 
Stoe uieeines 
transfers ‘to himself stock without authority (N. Y. 
Ct. App.) J 
Street improvements: 
authority to make 
Rep.) . 
Subrogation : 
appointment and removal of trustees ” Y. Sup. Ct.) 124 
(see Insurance Trustees.) 
surety eeateg-en principal’s death (P. F.Smith’s Rep.) 105 
Summons: 
order denying motion to set aside (N, Y. Ct. App.) .. 3415 
Sunday laws: 
demurrage not recoverable for Sundays (N. Y. C. P.) 346 
Surety: 
discharge of, by alteration of ¢ content Eng.) sbacsadl 254 
promise of indemnity implied (N. Y. Ct. App.).. 122 
representatives of deceased on cae (U. 8. Bap. Ct.) 189 
Surplus: 
* hand of assignee after rearing teem (U.8. Dist. 
Ct., Mich.) . 411 


to affix (Am. 


conanquentt damages (Ind. 


Tax: 
on distilled spirits (U. 8. Sup. Ct.) ... 
Taxation: 
illegal assessment (N. Y.Com. App.)..........+-+2 «++ 
Taxation of vessels: 
vessel whose home-port isin one State cannot be 
taxed in another (U.S. Sup. Ct.) 1 
Trade-mark : 
imitation (Eng.) 
Transfer of cause: 
habeas corpus (N. Y. Ct. App.) 
Trespass : 
Om ens CR. F. Bap vccsecccvss Spscsnssasseccasend 205 
Trial: 
jury in equity case discretionary with court (N. Y. 
Ct. App.) 
Trust: 
if deed contains condition as to power of sale (N. Y. 
I, MEDI i o.0:0.0'6 50 ad nnicnddteretédeboukedesesaed esa 138 
Trustees : 
equity action to recover personal property (N. Y. 
CER BBB: . ccccevccvsnces 


(see Common Carriers.) 
Undertakings : “ 
construction of, under an attachment (N. Y. Sup. Ct.) 304 
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United States lands: PAGE, | Waiver: (see-Contracts ; Damages.) PAGE. 
pre-entption (U. 8. Sup. Ct.) .... 02.6... ce eee eee eens 158 | War: 
~~ statute of limitations (U. S. Sup. Ct.)................. 158 
v urnishing materials (N. Y. Ct. App.).... . BP tet Bee 92 Seas: (see Common Catriers.) 
sury: Varranty: 
accommodation indorser (N. Y. Ct. App.).......-.... 108 cannot be predicated because of mistake of law (N. " 
cannot recover usurious interest after year expires Y. nds Loneis aeananVadgderaehectsawnevian p44 { 
NS ces ve nsbinhaas-cdarscetsicecssee Mecice 188 | Waste { 
deed given as pogueity far loan (N. Y. Ct. App.)...... 392 cutting NY III Ds orc bcaccdiddsccae. cteeces 61 
Es MMB encase os.cc0 es dececacss st ccasesce Will: 
oy ty of notes * loans and advances (N. Y. Ct. construction and validity (Barb. N. Y.)................ 157 
App.) Pieter Riay ee pais cathe 260 vsccnrtecqstsvers i SS Wig IID dnc coccenns<caghsssss « -a0ntns 331 
4 selling hote for less than face (N. Y. Ct. App.).. 123 distribution of bequests; joinder of parties (N. Y. 
subsequent yet of more amen aeeeette interest not as ein aes wns RE esis ad den edayo Cas 64005-0% 42 
usurious ( _, . 346 eatate devised to child (N. Y. fo. en dade tine ep ai 142 
foreign ; mutual; real (N. Y. Ct. App.) .............- 315 
Vendor and purchaser : may e contested in whole or in part (P. F. Smith’s 
rights of ype od election of remedies (Barb. N. Y.) 157 DU denice. aieak maken stat aa tetbedadiah eth. oi8> 5 
Vendors _~ vendees : opinions as to capacity; evidence (N. Y. a. 
when bona fide purchaser may get title from fraud- SE chnsdoiendabaeielttatservatakets dexkt Sk. s0emne 
ulent purchasers (N. Y. Sup. Ct.)... 394 ave Evidence.) 
Verification : (see Pleadings.) Ne ons dno vnedden 4beaeeos 315 
Void transfer unsound mind (Ind. fio. Bes RE AR ee .. 285 
statute of State eamene wanatee mate governs hak Witness: 
Sup. Ct.) ....... . 205 compelling accused person to be (N. Y. Ct. App.).... 282 
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